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ERRATA. 


Page 96. line 6 from the foot, instead of “redenda,” read “ reddenda,” 

119. line 3, read “ died,” instead of “ did.” 

214. line 16 from foot, instead of “sa. sa.” read “ ca. sa.” 

225. Wainwright et al. v. Crawford. In this case the verdict was 
for “the defendant,” not “ the plaintiffs.” 

268. line the last. Insert between the words “ had” and “ doubt,” 
the word “no.” 

294. Croussillat v. Ball. In this case, the,jury, not being able to 
agree, were constituted referees, by consent of parties; 
and it was a report, not a verdict, in favour of the plaintiff. 

110, (1) It has recently been suggested, by one of the counsel 
for the plaintiffs, in Penn’s Lessee vy. Kline, (Mr. Duncan) 
that nocompromise has taken effect. 
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AS 


August Term.4799. : 


Present Ettsworts, Chief Justice. © 
PATERSON, 
Crasge, and 


Justices.” ’ 
WASHINGTON, 


The State of New-York: versus The State of Connecticut 
et.al. 


ILL in equity. .“, The State of New-York, one of the United. 
States of America, by Fosiah Ogden Hoffman, the attorney- 
general of the said state,” filed this bill in consequence of the 
rejection of the motion, to grant writs of certiorari, for the re- 
moval of Fowler et al. v. Lindsey et al. and Fowler et al. v. 
Miller (3 Dal. Rep. 411.) from the Circuit Court of Connecti- 
cut into the Supreme Court. The plaintiffs in those suits were 
made defendants to the present bill; and the complainant, after 
setting forth the title of New-York to the lands in question,-prayed 
raed ula) for an injunction against them. The notices to the 
efendants, that the injunction would be moved for, were de- 
livered on the 25th and 26th of ¥u/y; but; on the 6th of August,* 
Ingersoll; who appeared for the individuals, though not ee the 
‘state, referred to the act of congress, ‘which provides, that “ no 
“ writ of;injunction shall be granted, in arly case, without reason- 
“ able previous notice to the adverse ‘party, or his attorney, 
“of the time and place of moving for the same:” 2 vol. 228. 
s. 5. Swift’s edit. And he contended, that reasonable notice had 
mot been given in this case. 


* The term commenced on the Sth of August, but a seem of the judges did 
not attend till the day following; and Cusninc and Ineve.t, Fustices, were 


prevented by indisposition from taking their seats on the Bench, during the 
whole term. 


VoL. IV. B Hoffman, 





— 


2 Cases Rutep and ADJUDCED IN THE 


1799. Hoffman, (the attorney-general of New-York) contended that ~ 

—’_ the notice was reasonable’ in relation to its present object; thou 
it might not be sufficient for requiring the defendant to put in ~ 
an answer, or demurrer, to the bill. The injunction prayed for, is — 
not a perpetual one, but only till answer, and further order of the 
Court. Nor,.ought the section of the act of congress to be ex- 
tended by construction; for, a universal application of the rule, 
would be unreasonable, and, in many cases, enable the party to 
defeat the very purpose of an injunction. It is questionable, in 
deed, whether the section at all relates to a motion, either in the 
Supreme Court, or the Circuit Court, for an injunction ; since 
its only object seems to have been, to vest in a single Judge the 
same power that the Courts’ previously possessed, to grant the 
writs of injunction and ne exeat. But, at all events, if the Court 
shall think notice of such a motion necessary, they will construe 
the shortest notice to be reasonable notice, for the purpose of 
preserving peace, and effectuating justice. 


Ingersoll, in reply. With respect to the state of Connecticut, it 
is a fact, that since the decision on the motion for a certiorari, 
at the last term, there has not been a meeting of the legislature ; 
so that it is impossible to ascertain what course she will adopt 
on the occasion: and with respect to the individual plaintiffs n 
the Circuit Court, it is a matter of great importance that a trial 
on their rights should not be suspended, by the interposition of a 


state, whose interests cannot be affected by any decision that 
may be given below. It is enough, however, that by the positive 
provisions of the act of congress, it is contemplated, that no in- 
junction shall issue, in any case, unless satisfactory reasons are 
assigned; and that, therefore, reasonable notice of an application 
for the writ, must be given to the adverse party. 


The opinion of the Court was delivered by the Chief Fustice. 


Eviswortn, Chief Fustice. The prohibition contained in the 
statute, that writs of injunction shall not be granted, without rea- 
sonable notice to the adverse party, or his attorney, extends to in- 
junctions granted by the Supreme Court, or the Circuit Court, 
as well to those that may be granted by a single Judge. 

The design and effect, however, of injunctions, must render a 
shorter notice reasonable notice, in the case of an application to a 
Court, than would be so construed, in most cases of an applica- 
tion, to a single Judge: and, until a general rule shall be settled, 
the particular circumstances of each case must also be regarde@. - 

Circumstanced as the present case is, the notice, which has 
been given, is, in the opinion of the Court, sufficient, as it respects 
the parties against whom an injunction is prayed. ~ 


The 
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The Same Cause. . 


HE bill in this case contained an historical account of the 

title of New-York to the soil and jurisdiction of the tract of 
land in dispute; set forth an agreement of the 28th of November 
1683, between the two states on the subject; and prayed a dis- 
covery, relief, and injunction to stay the proceedings in the Con- 
necticut ejectments. 3 Dall. 411. As the state had not appeared, 
the question of injunction was the only one now argued. 


Hoffman (the attorney-general of New-York), in support of 
the prayer for an injunction, and the general merits of the bill, 
urged various points, with great force and ability. 1st. Jt is ne- 
cessary to execute the special agreement between the states. It isa 
principle of equity, that wherever there is an agreement, as to 
a right, whether it is a mere franchise, or a right of soil, it shall 
be enforced, and rendered conclusive upon the parties, by the in- 
terposition of the Court. The agreement admits that the tract 
of land belonged to New-York; and the bill states, that notwith- 
standing this admission, Connecticut has smce undertaken to grant 
a part of it to the plaintiffs in the ejectments.- Hence, it became ne- 
cessary (or the bill would have been incomplete) to make those 
plaintiffs, parties to the present suit. The agreement, indeed, 
only gives the equitable title to New-York; while the plaintiffs 
below possess the legal title, and must, of course, recover in 
the ejectments. A specific performance of the agreement being 
decreed against Connecticut, would not be an adequate and com- 
plete remedy; and all parties in interest, however remote, must 
be brought before the court, or they cannot be affected by its 

roceedings. 2d. Jt will prevent a multiplicity of suits. The bill 
is emphatically a bill of peace; since, considering the character 
of the parties to the principal controversy, without this remedy, 
the consequences upon the public tranquillity can hardly be con- 
jectured. It is true, however, that the right of the state of New- 
York cannot be affected by a decision in the Circuit Court; but 
till that right is lawfully settled, the number of suits, by individu- 
als, must be indefinitely great; and merely to avoid a multiplicity 
of suits, to cut off, by one decision, various sources of strife and 
litigation, is a substantive ground for the exercise’ of a chancery 
jurisdiction. 1 Atk. 282. 2 Atk. 484. 3d. It is a bill for the dis- 
covery of title, which parties in interest, as well as parties in pos- 
session, may certainly maintain. 1 Vez. 249. (1) 4th. Jt is 2s q bill to 


(1) WasuincrTon, Fustice—Does the bill state, that the plaintiff is ignorant 
of the defendant’s title? 

Hoffman. Yes, expressly. | 

Wasuincton, Fustice. Then you are aware, thatif the injunction should be ; 


granted upon that ground, it must, of course, be dissolved, as soon as the dis- 
covery is obtained. 


settle 
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1799. settle a question of boundary between two states. Of this question 


“—~—/_ the Court can, incontestably, take cognizance; and it will not allow 


the decision of the principal matter to be interrupted, or prevent- 
ed, by collateral considerations; particularly, when the decision of 
the principal, will settle all the inferior matters in disptue.) In 
Pennv. Baltimore, 1 Vez. 454. the bill was sustained upon similar 
principles; and the jurisdiction there assumed upon principle, in 
a case of contested provincial boundary, may surely be exercised 
here under the additional sanction of the constitution, 2 Dail. 
442. 415. 419. 3 Dall. 1. 412. But it is not simply a bill to settle 
a question of boundary between two states: it involves the right 
of soil, which, in relation to a great part of New-York, results 
from the right of jurisdiction; so that deciding the latter, is virtu- 
ally a decision of the former. In this respect New-York is, per- 
haps, distinguished from her sister states, whose claims of terri- 
tory are, generally, founded upon positive grant; while her claim 
of soil is a mere incident of the sovereignty and jurisdiction, with 
which the revolution invested her. (2) 


Ingersoll, against granting the prayer for an injunction. In the 
suits below, the state of New-York is not a party, and cannot be 
affected by their decision; while the defendants below are not 
parties to the present bill, though they are the persons most likely 
to be injured by those suits. But no part of the bill states, that 
any of the land belongs to New-York; so non constat that she is 
interested in the question of soil; and the question of state boun- 
dary cannot be decided, as between the states, in the Circuit 
Court. (3) There is no instance of the interposition of a court 


; of 
(2) Paterson, Sfustice. Generally speaking, the proposition is true, that, 
as to states, jurisdiction and the right of soil, go together. 


(3) Eruswortn, Chief Fustice. If the bill contains no averment of a right 
of soil in New-Yoré, I think it must be defective, and lays no foundation for an 
injunction. To have the benefit of the agreement between the states, the de- 
fendants below (who are the settlers of New-Yor#) must apply to a court of 
equity as well as the state herself; but, in no case, can a specific perform- 
ance be decreed, unless there is a substantial right of soil, not a mere political 
jurisdiction, to be protected and enforced. Besides, is not the bill, likewise, 
defective for want of making the defendants below parties to it? 


Cuase, Fustice. The validity of the grant of either state must depend upon 
the question of boundary; for, neither New-Yoré, nor Connecticut, could grant 
land, which it did not own. Hence, I think, the question of boundary must ne- 
cessarily arise in the suits below. 

Paterson, Fustice. On the question just proposed by the Chief Justice, it 
may be remarked, that some difficulty would occur in sustaining a bill in this 
court, at the suit of the defendants below. But it does not appear to me, that 
any of the cases in the books apply to the present case. What does the bill 
present? A case of disputed boundaries between two states; and the question 
of soil, on their conflicting grants, must be decided by the question of juris- 
diction. The state of Connecticut has granted out the Gore. The state of New- 
York has, also, granted out the Gore. The grantees of Connecticut have brought 
suits in Connecticut against the grantees of New-Yors, and will obtain possession 
of theJand. Ifthe grantees of New-York are thus evicted, they will bring suits 

in 
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of equity, by way of injunction, unless upon the application of 1799. 
a party immediately interested in the subject of the common law ~~ 


suits, or there is property likely to be withdrawn. 1 Ch. Prec. 
186, 7. Gilb. Ch. 19. 2 Dall. 402. 5 Bot. Car. Canc. 439. 
Hind. Ch. 585. Besides, there is a regular course, in which 
the judgment of this court, independent of its equity character, 
may be obtained; as by a writ of error, on a demutrer to evidence, 
the. construction and effect of the alleged agreement between the 
states, might here be revised, and authoritatively declared; and 
“ suits in equity cannot be sustained in any Court of the United 
“ States, in any case where plain, adequate, and complete remedy, 
«“ may be had at law:” (4) 1 vol. 59. s. 16. Cowp. 215, 6. 2H. 
Black. 187. An eventual responsibility cannot constitute a party 
to the suits below. The several states should, in justice, refund 
the price of the confiscated estates, if those, who have now brought 
suits against the purchasers under their respective laws, should 
succeed; and Pennsylvania was bound, in honour, to eompensate 
General Jrwine, for the loss of Montour’s island, on the failure of 
the title derived from her grant: 3 Dall. Rep. 425. but, surely, such 
considerations will not constitute parties to a judicial proceeding. 
As toa discovery of title, by whom, and against whom, is’ it 
sought? One party to the suit, does not require it from.another; 
but a third person requires it, in a suit, to which he is not’a 
party, and the decision in which cannot affect his right, whatever 
it may be. 


Lewis, for the complainant, in reply. The difficulties of the case 
are obvious to all; and, unless the present remedy is applied, the 
difficulties will dangerously increase. If the lands are not in 
Connecticut, the ejectments are coram non judice. If they are 
not in New-York, suits there would be equally objectionable. 
Neither state will be satisfied, however, by the judgment ofa 
Court held in the other; and for want of a-peaceful forum to 
decide the controversy, an odious and vindictive litigation may 
be perpetuated. But this Court has a constitutional jurisdiction on 
a question of boundary between states; and, upon such an occa- 
sion, will be eager to exercise it. The interest of New-York, too, 
is sufficient to justify the exercise of it, upon hertapplication. The 
right and possession of a sovereign state, are’ hot to be treated 
like the usufructuary right, the possessio pedis, of a farmer. A 
sovereign state possesses what she governs. But is not New-York 
interested, even in a pecuniary point of view, so as to claim the in- 


in New-Yort, and, in their possession. But where will this feud and litigation 
end? It is difficult and painful to conjecture, unless this Court can, under the 
constitution, lay held of the case to decide the question of boundary, which 
will be a decision of ail the appendages and consequences. 


(4) PAverson, Fustice. The rule was so before, and is so independent of 
the provision in the act of congress, 


terposition 
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1799. terposition of this Court, to which her settlers, the defendants 


—w below, cannot originally resort? It is a fundamental. principle of 


the law of nature and of nations, that every government is bound 
to preserve peace and order, to protect individuals, to indemnify 
those who trust to its faith, and to prevent a dismemberment, of 
its territory. This political and moral obligation, enforced by a 
regard to her public improvements, and: fiscal operations, creates 
an interest of the highest character in the government of New-Yoré; 
and such as the Court will cherish with all its benevolence and 
authority. 21 Vin. Abr. 181. pl. 1. Ibid. 183. pl. 4, 5.7. Ibid. 
pl. 8 11. 3 Black. Coma 255, 6. 


The Court, after advisement, delivered their opinion, that as the 
State of New-York was not a party to the suits below, nor inter- 
ested in the decision of those suits, an injunction ought not to 


issue. 
Injunction refused. (5) 


The same Cause. 


AS the state of Connecticut did not appear, Hoffman moved that 
she should appear on the first day of next term, or that the 
plaintiff be then at liberty to proceed ex parte. 3 Dal. 335. But 
Lewis observed, that the rule required that a subpoena issuing 
in a suit in equity, should be served sixty days before the return; 
which had not been done in the present case. The first motion 
was, thereupon, waived; and an alas subpoena awarded. 3 Dall. 
320. 


Hazlehurst et al. versus The United States. 


N error from the Circuit Court for the district of South-Caro- 
lina. A rule had been obtained by Lee, the attorney-general, 

at the opening of the Court, that the plaintiffs appear and prosecute 
their writ of error within the term, or suffer a non-pros.: but.it 
was found, that errors had been assigned in the Court below, and 


(5) Hoffman. In every grant by New-Yoré, there is a reservation of gold and 
silver-mines, and of five acres per cent. for roads. The bill might, besides, be 


amended, by averring the state to be interested in a residuum of the land, if ~ 


that would be sufficient to sustain the prayer for an injunction. 


Wasuincton, Fustice. The amendment would not satisfy me; for, my 
opinion is founded upon the fact, that New-Yoré is not interested in the suits 
below. 

Cnase, SYustice. It is a mere bill to settle boundaries; and we must take it 
as we find it; not as it might be made. 


Evuswortu, Chief Fustice. If there had been a quorum of judges, without 
my attendance, | should have declined sitting in this cause. As itis, I am glad 
that the opinion of my brethren, dispenses with the necessity of my taking a 
part in the decision. , 
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a joinder in error entered here. The rule was, therefore, changed 1799. 
to the following: “ that unless the plaintiffs in error appear and +\)— 


argue the errors to-morrow, a non-pros. be entered.” The plaintiffs 
not appearing, the writ of error was non-prossed, according to the 
rule. 


Turner, Administrator, versus Enrille. 


RROR from the Circuit Court of South-Carolina. The re-. 
cord, as abridged for the Judges, presented the following 
case: 
“ The Marquis de Caso Enrille instituted an action on thé case 
against Thomas Turner, the administrator of Wright Stanley, 
in the Circuit Court of North-Carolina, of Fune term 1795. 

“ A declaration in case was filed ‘ by the Marquis de Casa 
Enrille, of in the island of ? of Fune term 1796, 
in which it is set forth, that Wright Stanley (the intestate) and 
Fohn Wright Stanley and Fames Greene were ‘merchants and 
partners at Newbern in the said district? that Wright Stanley 
survived the other partners; that on the 4th of Fume 1791, in the 
lifetime of all the partners, they were indebted ‘ unto the said 
Marquis in dollars ;? and in consideration thereof, assumed 
to pay, &c. The 2d count insimul computassent, when the said 
partners ‘ eae in arrear to the said Marquis in other 
dollars, &c. The plaintiff concludes with the usual averments of 
non-payment, ‘to the damage of the said Mar qvie dollars, &c. 

“On the 30th of November 1796, the defendant appeared, and 
pleaded, 1st. Non assumpsit intest. Replication and issue. 2d. The 
statute of limitations as to the intestate: Replication, an account 
current between merchant and factor. Rejoinder and issue. 3d. Set- 
off, that the plaintiff was indebted to the intestate, on the 1st of 
Fanuary 1792, in more than the damages by the plaintiff sus- 
tained, &c. to wit, in 4000 dollars, for money had and received 
by the plaintiff to the intestate’s use, which sum is still due to the 
defendant, as administrator. Replication that plaintiff owed no- 
thing, &c. Rejoinder and issue. 4th. The statute of limitations 
as to the administrator. Replication that the demand was made 
within three years, &c. Rejoinder and issue. 5th. Plene adminis- 
travit. Replication assets. Rejoinder and issue. 

“ On the ist of fune 1799, the issues were tried, a verdict was 
given on all the issues for the plaintiff, and the jury asséssed 
damages at 3289-85, dollars. Judgment for damages, costs and 
charges. 

“ Writ of error. Errors assigned: 1st. That it does not appear 
on the pleadings, &c. that either plaintiff or defendant was an alien 
or that they were citizens of different states. 2d. That there are 
blanks in the-declaration for places, dates, and sums. 3d. The 
general errors. Plea, Jn nullo est erratum. Replication and se 

or 
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For the defendant in error, Dallas lamented the obvious irte- 


Ww — gularities on the face of the record, though the merits were incon- 





testably established in his favour, by the verdict and judgment. 

He thought, however, that the Court would give every reasona- 

ble ihtendment to the allegations of the record, in support of the . 
judgment and verdict; and, therefore, endeavoured to distinguish 

the present case from the case of Bingham v. Cabot et al. 3 Dail. 

Rep. 382, In Bingham v. Cabot et al. the defendant’s place of 
residence was not even stated; here the defendants are stated 
to be merchants. of Newbern, in the district of North-Carolna. 

There the plaintiffs were described generally of Massachusetts, 
&c.: here the plaintiff is described specially of an island; and the 
cause of action is found to arise on accounts between merchant and 
factor. It has not been judicially decided that the averment of 
alienage, or of citizenship of different states, as a foundation for 
the federal jurisdiction, must be positive; and it is sufficient, in 
reason, if circumstantial evidence of the fact can be collected from 
the record. As to the blanks in the declaration, in relation to the 
sums, Dallas requested an opportunity to consider how far the 
defect was cured by the verdict, or might be amended, if the 
Court was not decisively against him on the first point. 


Ingersoll, for the plaintiff in error, observed, that the case was 
so very desperate, that it had been virtually abandoned by the op- 
posite counsel. He should, therefore, decline troubling the Court. 


By the Court. The decision in the case of Bingham v. Cabot et 
al, must govern the present case. Let the judgment be reversed 
with costs. 


Turner, Administrator of Stanley, Plaintiff in Error, versus 
the President, Directors, and Company, of the Bank of 
North-America, Defendants. ’ 


RROR from the Circuit Court of North-Carolina. This was 

an action upon a promissory note drawn, in Philadelphia, 

by Stanley, the intestate, in favour of Biddle & Co. and indorsed 
by Biddle & Co, to the bank of North-America. The declaration 
(which contained only a count upon the note itself) stated, that 
the president and directors of the bank were citizens of the 
state of Pennsylvania; and that Turner the administrator, and 
Stanley, the intestate, were citizens of the state of North-Caro- 
lina; but of Biddle & Co. the payees, and indorsers of the note, 
there was no other designation upon the record, than “ that they 
used trade and merchandize in partnership together, at Philadel- 
phia, or North-Carokna.” The error assigned, and insisted upon, 


to wit, an insufficient description of Biddle & Co. was founded ~ 
on | 
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dD. 


on. that part of the 11th section of the judicial act (1 vol. 55.) 1799. 
which declares, that no District or Circuit Court “shall have w¥— 


“ cognizance of any suit to recover the contents of any promis- 
* sory note, or other chose in action, in favour of an assignee, 
“ unless a suit might have been prosecuted in such Court, to 
*« recover the said contents, if no assignment had been made, 
“ except in cases of foreign bills of exchange.” ) 


Ingersoll, for the plaintiff in error, argued, ‘that unless it was 
averred upon the record, that the original parties to the note, as 
well as the parties to the suit, were of different states, or one a 
citizen, and the other an alien, it could not judicially appear, 
that the Circuit Court had jurisdiction of the cause. Though 
the federal Courts are not to be regarded as inferior Courts, 
they are Courts of a /imited jurisdiction. The jurisdiction of 
the state Courts is general; but the jurisdiction of the federal 
Courts is special, and in the nature of an exception from the 
general jurisdiction of the state Courts. That the parties are 
citizens of different states, is one ground for the exception; 
and so far as respects the immediate parties to the suit, the 
ground for the exception sufficiently appears upon the record. 
But if an action is brought by the indorsee of a promissory note, 
he cannot have the benefit of the exception, unless he shows 
that his indorser, as well as himself, was entitled to resort to a 
federal tribunal. Congress knew, that the English Courts had 
amplified their jurisdiction, through the medium of legal fictions; 
and it was readily foreseen, that by the means of a colourable 
assignment to an alien, or to the citizen of another state, every 
controversy arising upon negotiable paper, might be drawn into 
the federal Courts. Hence, the original character of the debt is 
declared to be the exclusive test of jurisdiction, in an action to 
recover it. Unless the original character of the note furnished a 
subject of federal jurisdiction, it is emphatically declared, that 
“ no District or Circuit Court shall have cognizance of the suit;” 
and a court of special jurisdiction cannot take cognizance of the 
suy, unless the case judicially appears by the record to be within 
its jurisdiction. 9 Mod.95. Lord Coningsby’s case. So, wherever 
a party takes advantage of a clause in a statute, to which a pro- 
viso is attached, he must not only bring his case within the gene- 
ral clause, but show that it is not affected by the proviso. 5 Bac. 
Abr. 666. Plowd. 410. Raym. Nor is the present, too late a pe- 
riod, to take advantage of the defect. Silence, inadvertence, or 
consent, cannot give jurisdiction, where the law denies it. In 
Bingham v. Cabot. 3 Dall. 382. the ground of jurisdiction was 
more strongly laid; and yet.a similar defect was successfully as- 
signed for error. 


Rawle, for the defendant in error. It is not intended to con- 
trovert the general proposition, that where a suit is brought before 
an inferior Court, the circumstances that gave it jurisdiction, 
Vor. IV. C must 
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1799. must be set forth on the record; and, if they are omitted, it 
teed may be taken advantage of upon a writ of error, But the Circuit 





Court is not, in technical language or intendment, an inferior 
Court; and this consideration alone destroys the application of 
most of the English authorities. It is, then, to be remarked that 
the judicial power, is the grant of the constitution; and con- 
gress can no more limit, than enlarge, the constitutional grant, 
In the 2d section of the 3d article, the constitution contemplates 
the parties to the controversy, as alone raising the question of 
jurisdiction; and if the existing controversy is “ between citizens 
of different states,” the judicial power of the United States ex. 
pressly extends to it.(1) By the opposite construction, however, 
congress has imposed a limitation upon the judicial power, not 
warranted by the constitution, when, without regard to the im. 
mediate parties to the controversy, the law excepts from the cog- 
nizance of the federal Courts, suits upon promissory notes, which 
by assignment, have placed the immediate parties, in the rela- 
tion of citizens of different states. If the Circuit Court is not an 
inferior, neither is it, in the sense asserted, a /imited jurisdiction, 
but it is a Court of general jurisdiction, having some cases ex- 
pressly excepted from its cognizance. It may be compared to 
the King’s Bench in England, from whose general jurisdiction 
is excepted the cognizance of cases, belonging to the counties 
palatine. Carth. 11, 12. 354. 1 Saund. 73. 2 Mod.’ 71, 2, 3. 
As to such Courts, it is sufficient if it appears to the appellate 
authority, that from the subject matter, the Court below might 
have jurisdiction; and, at all events, it would be too late, ina 
writ of error, to take the exception—an objection not suggested 
in Bingham vy. Cabot. Then, here the parties, are stated to be 
citizens of different states; the place was not exempt from 
federal jurisdiction; and the nature of the controversy did not, 
of itself, deprive the Circuit Court of its general cognizance of 
suits, between citizens of different states. 


The Chief Fustice delivered the opinion of the Court, in the 
following terms: 


Eviswortn, Chief Fustice. The action below was brought by 
the president and directors of the bank of North-America, who 


(1) Exrswortn, Chief SFustice. How far is it meant to carry this argument? 
Will it be affirmed, that in every case, to which the judicial power of the Uni- 
ted States extends, the federal Courts may exercise a jurisdiction, without 
the intervention of the legislature, to distribute, and regulate, the power? 


Cuase, Fustioe. The notion has frequently been entertained, that the federal 
Courts derive their judicial power immediately from the constitution; but the 
political truth is, that the disposal ofthe judicial power, (except ina few speci- 
tied instances) belongs to congress.. If congress has given the power to this 
Court, we posess it, not otherwise: and if congress has not given the power 
to us, or to any other Court, it still remains at the legislative disposal. Besides, 
congress is not bound, and it would, perhaps, be inexpedient, to enlarge the 
jurisdiction of the federal Courts, to every subject, in every form, which the 
constitution might warrant. 
are 
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are well described to be citizens of Pennsylvania, against Turner 1799. 
and others, who are well described to be citizens of North-Caroe Game 


lina, upon a promissory note, made by the defendant, payable to 
Biddle & Co., and which, by assignment, became the property of 
the plaintiffs. Biddle & Co. are no otherwise described, than as 
“ using trade and merchandize in partnership together,” at Phj- 
ladelphia or North-Carolina. And judgment was for the plaintiff. 

The error assigned, the only one insisted on, is, that it does 
not appear from the record, that Biddle & Co. the promisees, or 
any of them, are citizens of a state other than that of North- 
Carolina, or aliens. 

A Circuit Court, though an inferior Court, in the language of 
the constitution, is not so in the language of the common law;. 
nor are its proceedings subject to the scrutiny of those narrow 
rules, which the caution, or jealousy, of the Coates at Westmin- 
ster, long applied to Courts of that denomination; but are enti- 
tled to as liberal intendments, or presumptions, in favour of their 
regularity, as those of any Supreme Court. A Circuit Court, 
however, is of limited jurisdiction; and has cognizance, not of 
cases generally, but only of a few specially circumstanced, 
amounting to a small proportion of the cases, whichan unlimited 
jurisdiction would embrace. And the fair presumption is (not 
as with regard to a Court of general jurisdiction, that a cause is 
within its jurisdiction unless the contrary appears, but rather) 
that a cause is without its jurisdiction till the contrary appears. 
This renders it necessary, in as much as the proceedings of no 
Court can be deemed valid further than its, jurisdiction appears, 
or can be presumed, to set forth upon the record of a Circuit 
Court, the facts or circumstances, which give jurisdiction, either 
expressly, or in such manner as to render them certain by le- 
gal intendment. Among those circumstances, it is necessary, 
where the defendant appears to be a citizen of one state, to show 
that the plaintiff is a citizen of some other state, or an alien; or 
if (as in the present case) the suit be upon a promissory note, by 
an assignee, to show, that the original promissee is so: for, by a 
special provision of the statute, it is his description, as well as 
that of the assignee, which effectuates jurisdiction. 

But here the description given of ee only is, that 
“he used trade” at Philadelphia or North-Carolina; which, 
taking either place for that where he used trade, ‘contains no 
averment that he was a citizen of a state, other than that of 
North-Carolina, or an alien; nor any thing which, by legal in- 
tendment, can amount to such averment. We must, therefore, 
say that there is error. 

It is exceedingly to be regretted, that exceptions which might 
be taken in abatement and often cured in a moment, should be 
reserved to the last stage of a suit, to destroy its fruits, 


Judgment reversed. 
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Mossman, surviving Executor, Plaintiff in Error, versus 
_ Higginson, surviving Partner, Defendant in Error. 


HIS was a writ of error, to remove the proceedings on a 

bill in equity, from the Circuit Court, for the district of 
Georgia, tested the 27th November 1798, returnable on the 
next. The case, on the bill and pleadings, was, briefly, this: — 
Alexander Willy, an inhabitant of Georgia, being indebted to Hig- 
ginson and Greenwood, British merchants, gave them a bond and 
mortgage, payable the first of fanuary 1773. In the year 1778, 
Willy was banished from the state of Georgia, and his estate con- 
fiscated by law. The mortgaged premises were seized and sold 
by the commissioners for forfeited estates, to certain purchasers, 
who afterwards sold the same to ames Houston; and the pro- 
perty remained in his possession, or in the possession of his ex- 
ecutors, until the 12th of, September 1796, when it was levied upon, 
sold, and conveyed to Wilkam Mien, by the creditors. of Houston; 
notice of the mortgage having been given to Mossman, the execu- 
tor of Houston, to Mien, the agent for his creditors, and to the 
marshal, before the sale. In March 1797, Higginson, the sur- 
viving mortgagee, filed the present bill to foreclose the equity of 
redemption, stating himself to be a subject,of Great Britain; but 
in no part of the proceedings, were the defendants, or any of 
them, stated to be citizens of the United States. The defend- 
ants pleaded the confiscation laws of Georgia in bar, and answered 
to 
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to the merits; but Wasuincton, Justice, over-ruled the pleas, 1800. 
and decreed, that unless William Mien paid the principal and in- Vy—, 


terest of the debt, before the 17th of February 1799, the equity 
of redemption should be foreclosed. The merits of the decree 
were not, however, discussed on the writ of error, but the fol- 
lowing points occurred: 


I. Dallas, for the plaintiff in error, moved to amend the writ, 
by inserting the return day of the present'term inthe blank. The 
writ is regularly tested, and by indorsements it appeared when it 
was filed below, and when it was filed here. The clerk of the 
Circuit Court had, also, indorsed, “ Returnable to February term 
1799.” There is, therefore, sufficient matter to amend by; and 
the amendment is within the provision of the act of congress, 
1 vol. 72. 8. 32. 


By the Court. Let the amendment be made. 


II. It was objected by Ingersoll and Dallas, for the plaintiff 
in error, that the jurisdiction of the court, did not appear upon 
the record, as there was no designation of the citizenship of the 
defendants. 3 Dall. Rep. 382. 369. 4 Dall. Rep. ant. 8. Turner 
ve Enrille. 

It was answered by £. Tilghman and Reed (of South-Carolina) 
that as no process was prayed against Willy, he was not, in legal 
contemplation, a party to the suit; 1 P. Wm, 593. that the prayer 
of process against Mossman, who never held the land, was ir- 
regular, and to be regarded as mere surplusage; that there was 
no pretence to charge Houston; and that Mien, being expressly 
stated to be the purchaser of the land, the Court will take notice 
of the law of Georgia, by which no alien can hold real estate ; 
and, by necessary implication, the purchaser must be a Citizen. 
Besides, it is enough under the constitution, the treaty of 1783, 
and the 11th section of the judiciary act, that an alien is a party 
to the suit, whose real object is the thing mortgaged, a proceed- 
ing in rem, and not a personal recovery. At all events, the 
Court will permit the defect to be amended. 


Ingersoll, in reply. The judiciary act was only intended to 
carry the constitution into effect, and cannot amplify, or alter, its 
provisions. The constitution no where gives. jurisdiction i 

ien 
and alien. It is not an exception to the rule, that the bill in equi- 
ty, is in the nature of a proceeding in rem: for, there cannot be 
a foreclosure of the equity of redemption, without a personal suit. 


It is not like the case of a monition to condemn a prize ship, . 


which is notice to all the world, and no party respondent is re- 
quisite; and the supposed inference of citizenship from purchas- 
ing land fails, when it is recollected, that the purchase does not 
fix the use. The jurisdiction of the federal Courts (Const. art. . 
Se 2. 
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1800. 3. 2.) is not where a guestion arises, that may be affected by a 
ey treaty, but where a case arises under a treaty; and if a question 





on the validity of a treaty, arises in a state Court, there is a spe- 
cial provision for transfering it to the Supreme Court; 1 vol. 61. 
8, 22. But, in the present instance, it does not appear that any 
question can arise under the treaty; for, it is not referred to, 
directly, nor indirectly, in any part of the record. As to an 
amendment, there is nothing to amend by. The citizenship of 
the defendants could only be judicially known, by the admission 
of the parties, or by evidence of the fact. It is not expréssly, 
or impliedly admitted; and this Court cannot try an issue to as- 
certain it. 

By the Court: The decisions, on this subject, govern the pre- 
sent case; and the 11th section of the judiciary act can, and must, 
receive a construction, consistent with the constitution. It says, 
it is true, in general terms, that the Circuit Court shall have 
cognizance of suits * where an alien is a party ;” but as the legis- 
lative power of conferring jurisdiction on the federal Courts, is, 
in this respect, confined to suits between citizens and foreigners, 
we must so expound the terms of the law, as to meet the case, 
““ where, indeed, an alien is one party,” but a citizen is the 
other. Neither the constitution, nor the act of congress, regard, 
on this point, the subject of the suit, but the parties. A descrip- 
tion of the parties is, therefore, indispensable to the exercise of 
jurisdiction. There is here no such description; and, of course, 


The writ of error must be quashed, 


| Cooper versus Telfair. 


| Face from the Circuit Court for the district of Georgia. 
The record exhibited the following case: 

Basil Cooper, at present of the island of Famaica, in the do- 
minions of his Britannic majesty, formerly an inhabitant of the 
state of Georgia, brought an action in the Circuit Court of C edrgia 
to. November term 1797, against Edward Telfair, of the .\istrict 
of Georgia, upon a bond for 1000/. sterling, equal to 42854, dol- 
lars, dated the 14th of May 1774. 

After oyer of the bond and condition, the defendant pleaded in 
bar, 1st. Payment. 2d. “ That, on the 4th day of May 1782, an act 
‘¢ was passed by the legislature of the state of Georgza entitled * An 
‘< act for inflicting penalties on and confiscating the estate of such 
‘¢ persons as are therein declared guilty of treason, and for other pur- 
‘* poses therein mentioned,’ by which it is, among other things en- 
‘“¢ acted and declared, ‘that all and every the persons, named and in- 
“< cluded in the said act, are banished from the said state; and that 
‘¢ all and singular the estate real and personal of each and every of 
“‘ the aforesaid persons, which they held, possessed, or were en- 
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“ titled to in law, or equity, on the 19th day of April 1775, and _1800. 
«which they. have held since, or do hold, in possession, or others Ga 


« holding in trust for them, or to which they, are, or may be, 
« entitled in law, or equity, or which they may have, hold, or be 
“ possessed of in right of others, together with all debts, dues 
“ and demands of whatsoever nature, that are or may be owing to 
« the aforesaid persons, or either of them, be confiscated to and for 
« the use and benefit of this state.’ That the said Basil Cooper is 
“ expressly named and included in the above in part recited acts ; 
“ and that he was on the said 4th day of May 1782, and for a 
“ long time before a citizen of the state of Georgia, and of the 
“ United States of America, That the said Basil Cooper, being a 
“ citizen, &c. owing allegiance, &c. onthe 4th of May 1782,and for 
“ a long time before, adhered to the troops of his Britannic ma- 
«* jesty, then at open war with the said state of Georgia and United 
“ States of America, and did take up arms with the said troops, &c. 
«“ That the said Baszl Cooper hath never since returned within the 
“ limits and jurisdiction of the said United States, or either of 
“ them. That by virtue of the above recited act, and, also, of an 
“ act entitled ‘ An act to continue an act to authorise the auditor 
“ to liquidate the demands of such persons as have claims against 
“ the confiscated estates, and for other purposes therein mention- 
“ ed, passed the 13th February 1786; and of another act entitled 
“ ¢ An act to compel the settlement of the public accounts, for 
« inflicting penalties on the officers of this state, who may neglect 
“ their duty, and for vesting the auditors with certain powers for 
“ the more speedy settlement of the accounts of this state, with 
“ the United States, passed the 10th of February 1787; the sum 
“ of money mentioned in the condition of the bond, and all interest 
“ thereon, have become forfeited and confiscated to the state of 


- “ Georgia; and the right of action attached thereto; and no cause 
_ “ of action hath accrued to the said Basil Cooper to demand and 


“ have of the said Edward Telfair, the said sum of money &c.” 
To this plea, the plaintiff replied, “ that he was never tried, 
convicted, or attainted, of the crime of treason alleged against 
him; and that by the constitution of the state (in force at the 
“ time of passing the acts in the said plea set forth, to wit, on 
“ the 4th day of May 1782), unanimously agreed to in a con- 
“ vention of the people of this state, on the 5th of February 
“ 1777, it is ordained, that 
“ Article 1. The legislative, executive, and judiciary, depart- 
ments shall be separate and distinct, so that neither exercise 
“ the powers properly belonging to the other. 
“ Article 7. The house of assembly shall have power to make 
such laws and regulations, as may be conducive to the d 
“ order and well-being of the state, provided such laws and re- 
gulations be not repugnant to the true intent and meaning of 
any rule, er regulation, contained in this constitution. 
“ Article 39. 


“~ 
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“ Article 39. All matters of breach of the peace, felony, mur: 


—— “ der, and treason against the state, to be tried in the county 





“ where the crime was committed, &c. 

“ Article 60. The principles of the habeas corpus act shall 
“ part of this constitution. 

“ Article 61. The freedom of the press, and the trial by jury, 
to remain inviolate forever. 

“« And that the said recited acts, so far as they can operate 
“ to bar the said Basil from maintaining his action, are repug. 
“ nant to the true intent and meaning of divers rules and regu- 
“ lations contained in the said constitution, and are as to the 
“ action of the said Basi/ null and void: Without that, &c.” 

The defendant demurred to the replication; and the plaintiff 
joined in demurrer. 


On the 2d of May 1799, the Circuit Court, composed of 
Ex.uisworth, Chief Fustice, and Cray, District fudge, decided, 
that the replication was insufficient; that the plea in bar was 
sufficient; and that judgment on the demurrer be entered for the 
defendant. ) 

Upon this judgment the present writ of error was brought, 
and the following errors assigned: 

1. The general errors. 

2. That the plea does not set forth the constitutional power 
of the legislature of Georgia, to deprive the plaintiff of his rights 
as a citizen; and, on their own authority, to pass sentence of 
of confiscation and banishment. 

3. That the judgment decides that the legislature had cogni- 
zance of the treason alleged against the plaintiff and could legally 
try, convict, and banish him; whereas they had no such power on 
constitutional principles. 

4, That by the judgment it appears, the legislature could de- 
prive individuals of their lives and property, without trial by jury, 
or inquest of office, contrary to the constitution of Georgia. 

5. That the judgment gives effect to an act of Georgia, which 
is an union and usurpation of judicial, as well as legislative pow- 
ers; which powers the constitution declares should be kept se- 
parate. 

The case was argued by £. Tilghman, for the plaintiff, and by 
Ingersoll and Dallas, for the defendant, on the 7th of February 
1800, upon the general question, whether the confiscation acts of 
Georgia, were repugnant to the constitution of the state, and, 
therefore, void? 


For the Plaintiff: 1st. If the law is contrary to the constitution, 
the law is void; and the judiciary authority, either of the state, or 
of the United States, may pronounce it to be so. 2 Dall. 308. 
410. 3 Dall. 383. 2d. The law is contrary to the constitution, in- 
asmuch as it is an éxercise of the judicial power, by the legisla- 
tive 
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tive authority, in opposition to an express prohibition of such an 1800. 


union of jurisdiction. That acts of attainder, banishment, and con- V+ 


| fiscation, are an exercise of judicial power, the ish, as well 


as the American, authorities, clearly establish. 2: Woodes, Lect. 
621,.2. 11 State Trials, 25. 6 State Trials, 405. 4 Co. Inst 

2 Woodes. 147. 3 Dail. 389. 3. Whatever oe ia had to - 
confiscate the property of her enemy; yet;as seollenuiane 

the plaintiff to, have been a citizen, his property could. only.be 
forfeited by the regular judgment of a Court, upon a trial by his 
peers, or the law of the land. As the case is now presented, it is 

a legislative act, by which the property of an individual citizen is 
arbitrarily taken from him, and given to the state of Georgia. 

3 Dall. 388, 389. 


For the defendant: It is conceded, that if the law plainly and 
obviously violates the constitution of Georgia, it is void, and 
never was a valid rule of action. The only question, therefore, 
to be discussed, is, whether such a fatal collision actually exists? 
Or, in other words, whether the legislature of Georgia had a 

wer, consistently with the constitution, to pass a law, confiseat- 
ing the rapt of her own citizens, who fled beyond: the 
reach of the ordinary legal process? 1st. Georgia, at the time of 
passing the law, was a sovereign, independent, state, with all the 
rights, prerogatives, and powers resulting from that character; ex- 
cept so far as she had expressly devolved on congress, a portion 
of her sovereignty; an exception that does not the present 
tase. 2d. To a corporation of the most limited nature, the power 
of passing by-laws is a necessary incident. And to every sove- 
reign legislature, an indefinite power of making laws, is equally 
an incident, restricted only by impossibilities; for, even if they 
should be against natural justice, Blackstone tells us, they would 
be valid, 3d. The,constitution of Georgia does not declare, that 
“no bill of attainder shall be passed.” There is, therefore, no 
express restriction of the sovereign legislative authority upon the 
subject; and to decide in favour of the restriction, w be to 
aiahe, ex post facto, not to enforce, the constitution of Georgia. 
4th.-Such acts of attainder and confiscation were not novelties in 
America, any more than in England. 2 Woodes. Lect. 621. 624. 
497, 498. 622. See confiscation acts of the several states. They 
are exercises of political authority, rather than of judicial power: 
they are laws, not judgments. And as the power of attainder, 
banishment, ‘and confiscation, is essential to the existence and 
operations of government, yet, cannot be exercised by the ordi- 
nary tribunals of justice; it naturally belongs to the sovereign, 
that is, to the legislature of the nation. 5th. But, independent of 
the necessity of the existence of such a power, and of the impli- 
cation that it does exist under every constitution, unless it is ex- 
pressly excluded, a just analysis of the various clauses of the con- 

Vou. IV. D stitution 
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stitution itself, (which contemplates a aie ey only in the ease | 


of an offence committed within a county state) the cotem- 
poraneous construction of the legislature of Georgia, the corrobo. 
rative example of other states, whose constitutions contain the 
same provisions, and even the authoritative recommendations of 
congress, with the recognitions of the treaty of peace; demonstrate 


the legitimacy and validity of the acts of attainder and confis- 


cation, which naturally. grew out of the revolutionary war, 
6th. Attainder and confiscation acts are most common in Eng- 


. land; yet, generally speaking, the judicial power and the legislative 


~ 


power, are there kept separate and distinct. Blackstone, Woodes 
son, Montesquieu, De Lolme. They are the exercise of a constitu- 
tional power of legislation: 2 Wood. 621. 647. And to exercise a 
power, not within the scope of the judicial authority, cannot be 
confounding the distinct branches of the government. 


On the 13th of February 1800, the Judges (except the Chief 


Fustice, who had decided the cause in the Circuit Court) deli- 
vered their opinions, seriatim, in substance as follows: 


WasuincTon, Fustice. The constitution of Georgia does not 
expressly interdict the passing of an act of attainder and confis- 
cation, by the authority of the legislature. Is such an act, then, so 
repugnant to any constitutional regulation, as to be excepted from 
the legislative jurisdiction, by a necessary implication? Where 
an offence is not Committed within some county of the state, the 
constitution makes no provision for a trial, neither as to the place, 
nor as to the manner. Is such an offence (perhaps the most dan- 
gerous treason) to be considered as beyond the reach of the 
government, even to forfeit the property of the offender, withip 
its territorial boundary? If the plaintiff in error had shown, that 
the offence, with which he was charged, had been committed in 
any county of Georgia, he might have raised the question of con, 

ict and collision, between the constitution and the law: but as 
that fact does not appear, there is no ground on which I could 
be prepared to say, that the law is void. The presumption, indeed, 
must always be in favour of the validity of laws, if the contrary 
is not clearly demonstrated. 


Cuase, Fustice. I agree; for the reason which has been as 
signed, to affirm the judgment. Before the plaintiff error could 
claim the benefit of a trial by jury, under the constitution, it was, 
at least, incumbent upon him to show, that the offence charged was 
committed in some county of Georgia, in which case alone the con- 
stitution provides for the trial. But even if he had established 
that fact, I should not have thought the law a violation of the 
constitution. The general principles contained in the constitution 
are not to be regarded as rules to. fetter and controul;-but as 
matter merely declaratory and directory: for, even inthe con- 


stitution ~ § 
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powers, should be kept separate and distinct... ‘ 


“'y There-is, likewise, a material difference between laws. passed 


od 


by the individual states, during-the revolution, and. laws passed 
subsequefit to the organization of the federal. constitution.. Few \ 
of the revolutionary acts would stand the rigorous: test: now ap-. 
plied: and although it is alleged that all acts.of the,Jegislature, 
in direct opposition to.the prohibitions of the constitution, woul 

be void; yet, it still remains a question, where the power resic 

to declare it void? It is, indeed, a general opinion, it is .express- 
ly admitted by all this bar, and some of the Judges.have, indi- 
vidually, in the Circuits, decided, that the Supreme Court car 
declare an act of congress to be unconstitutional, and, therefore, 


‘invalid; but there is no adjudication of the Supreme Court itself 


upon the point. (1) I concur, however, in the general sentiment, 
with reference to the period, when the existing constitution came 
into operation; but whether the power, under the existing con- 
stitution, can be employed to invalidate laws previously enacted, 
is a very different question, turning upon very different principles ; 
and with respect to which I abstain from giving an opinion; since, 
on other ground, I am satisfied with the correctness of the judg- 
ment of the Circuit Court, : 

Paterson, Fustice. I consider it as a sound political proposi. 
tion, that wherever the legislative power of a government is un- 
defined, it includes the judicial and executive attributes. The 
legislative power of Georgia, though it is in some respects re- 
stricted and qualified, is not defined by the constitution of the 
state, Had, then, the legislature power to punish its citizens, who 
had joined the enemy, and could not be punished by the ordinary 


course of law?” It is denied, because it would be an’exefcise of ~ 


judicial authority. But the power of confiscation and banish- 
ment does not belong to the judicial authority, whose process 
could not reach the offenders; and yet, it is a power, that grows 
out of the véry nature of the social compact, which must reside 
somewhere, and which is so inherent in the legislature, that it can- 
not be divested, or transferred, without an express provision of 
the constitution. . 

The constitutions of several of the otherstates of the. union, 
contain the same general principles and restrictions;- but it never 
was imagined, that they applied to a case like the present; and 
to authorise this Court to pronounce any law. void, it must-be 
clear and unequivocal breach of the constitution, not a doubtf 
and argumentative implication. 


(1) The point has ‘since been decided affirmativel. by the Supreme Court in 
Marbury v. Madison, 1 Cranch’s Rep. 137. See Dall. Rep. 
CusHING, 
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- stitution: itself, we may trace repeated departures -from the 1800. 
theoretical doctrine, that the legislative, executive, and judicial Gyo. 
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Cusniyc, ¥ustice. Although I am of opinion, that this Court 


tee has the same , that a Court of the state of Georgia would. 





possess, to the law void, I do not think that the occasion . 
would warrant an exercise of the power. The right to.confiscate _ 
and banish, in the case of an offending citizen, must belong to 
every government. ft is notwithin the judicial power, as created 
and regulated by the,constitution of Georgiv: and it naturally, 
as well as tacitly, belongs to the legislature. 

By the Count: Let the judgment be affirmed with costs. 


Williamson, Plaintiff in Error, versus Kincaid. 


RROR from the Circuit Court of Georgia. It appeared from 

the record, that * Marian Kincaid of Great Britain, widow, 
“ demanded against Fohn G. Williamson the one third of 300 
“acres of land, &c. in Chatham county, as dower. That the 
“ tenant pleaded, 1st. The actof Georgia (passed the tst of March 
“ 1778) attainting G. Kincaid (the demandant’s late husband) 
“ forfeiting his estate, and vesting it in Georgia, without office. 
“ 2d. The act of the 4th of 1782, banishing G. Azncaid, and 
“* confiscating his estate. 3d. The appropriation and sale of the 
“ lands in question by virtue of the said attainder and confisca- 
“ tion, before the 5d of ber 1783 (the date of the definitive 
“ treaty of peace) and before G. Kinoaid’s death. 4th. The alien- 
“ age of the demandant (who was resident abroad on the 4th of 
“ uly 1776 and ever sinte) and therefore incapable of holdin 
4 s in Georgia. That the demandant replied, that she a 
“ her husband were inhabitants of Georgia, on the 19th of April 
“1775, then ander the dominion of Great Britam; that her 
“ husband continued a subject of Great Britain and never owed 
“‘ allegiance to Georgia, nor was ¢ver convicted by any lawfol 
“ authority of any crimes against the state. That the tenant 
““ demurred to. the replication, the demandant joined in demur- 
“ rer, and 7 ye was pronounced by the Circuit Court (com- 
“ posed of. ‘ASHINGTOR, Justice, and Cray, District Fudge) 
“ for the demandant.” Qn this jadgment the writ of error was 
brought, and the following errors assigned. 


1. The general errors. 

2. The attainder of G. Kincaid and the forfeiture and sale of. 
his estate; so no right to dower accrued; and no land.out of 
which it could be enjoyed. 

3. The alienage of the ‘widow on the 4th of Yuly 1776 and 
ever since, by which she was incapable to-take and hold. real 
estate in Georgia. 

The principal question (whether an alien, British subject, was 
entitled, under the treaty of peace, to claim and hold Jands in 
dower) 











? 


21 


Supreme Court or THe Unrrep StarTes. 


























Sourt dower) was not discussed, as the judgment was reversed,. for 1800, 
vould want of a sufficient denceigeinn: ahh parties tothe suit, on ~~ 
asion authority of Bingham v. Cabot, 3 Dail. 382. and Turner yp. 


cate Bank of North-America. Ant. But an important point of, practice: 
ng to was previously settled, relative to the wadeshoua . 
eated value of the matter in dispute, in actions like the. presents... »..... 


For the plaintiff in error, it was admitted, im answer to'an ob? 
jection, that the value of the matter in dispute did not appear 
Se ‘upon the record; but it was urged, that, from the nature of the 
subject, the demand of the plaintiff could not ascertain it; nor 
from the nature of the suit (like a case of ejectment, where 
damages are only given for the ouster) could it be fixed by the 
finding of a jury, on the judgment of the Court. 3 B/ Com, 35, 6. 


from As, therefore, there was no act of congress, nor any rule.of 
idow, Court, prescribing a mode to ascertain, in such cases, the ral 
F 300 in dispute, that the party may have the’ benefit of a writ 6 
it the error,.it was proposed to continue the cause, to afford an oppor- 
March, tunity to satisfy the Court, by affidavits of the actual value of 
band) the property. " 
yt By the Court: Be itso. Let the value of the mattersin dispute 
f ‘he be ascertained by affidavits, to be taken on ten days notice to the 


demandant, or her counsel in Georgia. But, consequently, ‘the 


ee writ of error is not to be a supersedeas. 

alien- Ingersoll and Dallas, for the plaintiff in error. Ses 
ith of E. Tilghman, for the defendant in error, 

gar. 

Hera Blair et al. Plaintiffs in Error, versus Miller. et ai. 

t her prt, op 
owed wer of error from the Circuit Court of Virginia. .The 
awfol judgment was rendered in the Circuit Court on,the 28th 
enant of May 1799, and a writ of error issued retumnable.to,.dugust 
emur- term 1799; but the record was not transmitted, nor. the. writ re- 
(com- turned into the office of the clerk of the Supreme Coyrt,-till.the 
udge) 4th of February 1800. Swift objected to the acceptance and. xre- 
r was turn of the record and writ: And, i 


By the Court: The writ has become a nullity, because it 


was not returned at the proper term. It cannot, of ‘coursé; be a 
ale of Jegal instrument, to bring the record of the Circuit*Court before 
us for revision. (1) oy yh? 


> and (1) See post. 22. Course v. Stead eta. ; 
ark, Rutherford 
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1800. | tI 
uw” «Rutherford er a/. Plaintiffs in Error, versus Fisher ¢¢ ai. 





RROR from the Circuit Court of New-fersey,: sitting in 
Equity. It appeared, that the defendants in the Circuit Court 
had pleaded the statute of limitations to the bill of the complain- 
ants; and that the plea was over-ruled, and the defendants or. 
dered to answer the bill. On this decree the present writ of er- 
ror was sued out, and Stockton (of New-Fersey) moved to quash 
the writ, becatise it was not a final decree, upon which alone a 
writ of error would lie, 1 vol. 61, 62.8. 22. E. Tilghman, for 
the plaintiff in error, acknowledged the force of the words “ final 
judgment,” in the act of congress; and submitted the case with- 
out argument. = 
Cuase, Justice. In England a writ of error may be brought 
upon an interlocutory decree or order; and until a decision is ob- 
tained upon the writ, the proceedings in the Court below are 
stayed. But here the words of the act, which allow a writ of 
error, allow it only in the case of a final judgment. 


By.the Court: The writ must be quashed with costs. ’ 


Blaine versus Ship Charles Carter et al. 


THs was an appeal from the Circuit Court of Virginia; and 
the preliminary question discussed was, whether such a 
process could be sustained? After argument, 


The Court decided, that the removal of suits, from the Circuit 
Court into the Supreme Court, must be-by writ of error in every 
case, whatever may be the original nature of the suits, 


Course et al. versus Stead et Ux. et al. 


| aa from the Circuit Court of the Georgia district, sit- 
ting in Equity. On the record it appeared, that upon the 
5th of May 1795, an order had been made, in the case of Stead 
et al. executors of Stead, v. Telfair et al. the legal representatives 
of Rae and Somerville (1) “ that 3634/. 14s. 7d. sterling, with in- 
““ terest at 5 per cent. from the 1st of Yanuary 1774, to the Sth 
“of May 1795, deducting interest from the 19th of Apri/ 1775, 
“till the 3d of September 1783, be paid to the complainants 
‘© jn that suit, with 5 per cent. on the amount of principal and in- 


(1) The order was made when Buiatr, Fustice, presided. The deduction of 
interest during the war, (this being a British debt) has not received the sanc- 
tion of all the federal Judges. Sce 2 Dall. Rep. 104. in note: 
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“ terest, for making the remittance to Great Britains That the 100. 
“ pesenrelis property of Rae and Somerville admitted. by the;de- Wye 
“ 


endants to be in their hands, be first applied to the payment of 
“ the complainants. That the lands belonging to ¥. Rae or F. 
«“ Somerville, deceased, referred to in the answers of the several 
“ defendants, and the title deeds of which they admitted to bein 
“ their possession, be sold by the marshal, and the proceeds be 
“ applied to satisfy the decree; the deeds to be deposited with 
« the clerk in three months.” 

On the 15th of November 1796, a second order was made by 
consent (PATERSON, Fustice, presiding) upon the report of the 
clerk, that, on the 4th of Fanuary 1796, there remained due to 
the complainants 11,196.77, dollars, “that the partnership pro- 
“ perty of Rae and Somerville, in the hands of Telfair be sold, and 
« the bonds, &c. delivered over under a general assignment. A 
«“ if these assets are not sufficient to pay the debt, the remainder ° 
“ of Somerville’s property be sold; and, after paying a prior 
“ judgment, shall be applied to the debt of the complainants. 
« That a bond admitted by W. Stephens, one of the defendants, 
“ to be in his hands, given by R. Whitfield & Co. to F. Rae, 
“ senior, be delivered tothe complainants. That certain negroes, 
“ in the custody of S. and R. Hammond, and ¥. Habersham be 
“ sold, and applied to the payment of the complainants’ debt.” 

On the 2d of May 1797, Elizabeth Course, executrix of Daniel 
Course, was made a defendant, upon motion of the solicitor for 
the complainants; and on the 2d of April 1798 the supplemental 
bill was filed, which gave rise to the present writ of error, and 
on which a subpena issued only against Efzabeth Course. This 
bill set forth the original bill of Stead et al. v. Telfair et al.; the 
orders and decrees, above stated; and the out standing balance 
on the 4thof April 1798, amounting to 8,479.58, dollars, It then 
alleged “that ¥. Rae, senior, was seised, in his lifetime, of a 
“ tract of 450 acres of land, which was subject to the decree in 
“ favour of the complainants; and that Elizabeth Course held the 
“ said tract ofland unjustly, and without title. And it concluded 
“‘ with praying a discovery of the title, and surrender of the: 

“ mises in satisfaction of the decree; and that the other defen- 
* dants may disclose assets, &c.” 

On the 3d of April 1799, Elizabeth Course filed an answer to 
the supplemental bill, in which she set forth,“ thatyshe found 
“ among her late husband’s papers, a deed of the 5th of J/ay 1792, 
“ executed by F. Courvoise, tax collector of Chatham county to 
“ him, as purchaser at public auction, of the said tract of land, for 
“ 128/. 19s. 4d. for which a receipt was. indorsed, and the deed 
“ recorded on the 24th of October 1792. That in virtue of the 
“ deed, possession was taken of the premises. That she believed 
“ the land came to F. Rae, by devise, or descent, trom. his.father, 
“ was sold for non-payment of taxes, and wasepurchased, bona 


fide 
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1800. “ fide, by her late husband, whose title, in fee, is warranted by 
“tye ‘ the tax laws of the state ; and as such is claimed by the defend. 





ant for herself and children.” 

_ The cause was heard, upon the former decree of 1796, the sup- 
plemental bill and answer, before Ertsworru, Chief Fustice, in 
May term i799, when the Court decreed, “ that the pretended 
*‘ conveyance be set aside, and held as void; and the land sold 
“to satisfy the debt of the complainants. Also, that certain ne- 
“ proes in the possession of Wilham Stephens and Foseph Haber- 
“ sham, executors of Samuel Elbert, be sold and applied to the 
“ same object, &c.” 

The errors assigned upon the record (which consisted of a 
recital of the two orders of Court, the supplemental bill and the 
proceedings on it, but not the original bill) were, in substance, the 
following: 

1. It does not appear, that the partnership property was first 
applied to the payment of the claimants’ debt, conformably to the 
decree of the 25th of May 1795: and, if so applied, it might have 
been sufficient. ; 

2. The decree orders certain negroes in the possession of 
Habersham and Stéphens, executors of Elbert, to be sold, where- 
as it, was denied, that the negroes were in their hands, but it 
was admitted, that they were in the possession of the minor chil- ' 
dren of the said E/bert: and proof to the contrary was not made, 
nor were the children parties to the suit. 

3. The negroes, presumed to be assets of ¥. Rae, are ordered 
to be sold, exclusively of property in the hands of the other de- 
fendants, without equality, or apportionment. 

4. The facts stated in the answer are to be taken as true, since 
the complainants did not reply; and thence it appears, that the 
purchase of the land was bond fide, for a valuable consideration, 
under the sanction of a public officer, whose acts were annulled 
by the decree, without any evidence of fraud, or imposition. 

5. The exhibits referred to in the supplemental bill (to wit the 
twoorders of Court above-mentioned) were not filed with the bill, 
and were inadmissible as evidence. 

6. That all the heirs, as well as the widow of Daniel Course 
should have been made parties, particularly the minors, who are 
under the peculiar protection of a Court of equity. 

7. Real and personal,estate are on the same footing, by the law 
of Georgia, equally under the management of executors, or admi- 
nistrators. And as there are other creditors to be affected by the 
decree, the legal representatives of Daniel Course should have been 
parties to the suit. 

8. The facts, on which the decree was founded, do not appear 
on the record. ; 

9. The Court had not power, under the circumstances of the 
case, to order the sale of real estate. 

Though 
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Though this view of the record is given, for the sake of the 1800. 
points discussed and decided in the Circuit Court, the merits, Gy—w 


on the errors assigned, were not discussed or decided in this 
Court; but the following points occurred. 


I. Ingersoil, for the defendants in error, objected, that the writ 
of error was not tested as of the last day of the last term of the 


Supreme Court; nor, indeed, of that term at all; for, the Court. 


had risen before the day of its teste. . 


Dallas observed, in answer, that there was no rule, either legisla- 
tive, or judicial, prescribing the date of the teste of a writ of error; 
that in Georgia it might not be practicable, in many cases, to know 
the last day of the term of the Supreme Court, whose session was 
not limited; that if the writ is issued, in fact, after the preceding 
term, and returned, sedente curia, to the present term, it is regular; 
and that it is not like the case of a term intervening, between the 
teste of a writ of error, and the delivery of the record to the clerk 
of the Court. (2) 


By the Court: The objection is not sufficient. to quash the 
writ of error. The teste may be amended by our own record of 
the duration of the last term; and it is, of course, amendable. 


II. Ingersoll objected, that the writ of error was not directed 
to any Circuit Court; for, its address was “ To the Judges of the 
Circuit Court, holden in and for the district aforesaid:” whereas 
no district was previously named. 


Dalla#, in reply, observed, that the district of Georgia, was 
indorsed on the writ, that the attestation of the record was in 
Georgia, and that the record returned was from the Circuit 
Court of the Georgia district. 


By the Court: The omission is merely clerical® We wish, 
indeed, that more attention were paid to the transcribing of 
records; but there is enough, in the present case, to amend by; 
and, therefore, let the omission be supplied. 


III. Ingersoll objected, that the value of the matter in dispute 
does not appear upon the record, to be sufficient to sustain a 
writ of error. The land, which is the immediate subject of the 
supplemental bill, was sold for 128/. 19s. 4d. and that is the only 
criterion of its value exhibited to the Court. 


Dallas. The value of the property in dispute, must be its 
actual value, for the purposes of jurisdiction. The price at a 
forced sale, for taxes, many years ago, cannot rationally be taken 
for the actual value of the land, with its meliorations. The 
Court will, therefore, permit the plaintiff in error to ascertain 
the fact by affidavits, on notice to the opposite party. It was so 
done in Williamson v. Kincaid. 


(2) See ante, Blair et al. ¥. Miller et al. 
Vor. IV. E By 











26 
1800. 


Cases Rutep anp ADJUDGED IN THE 


By the Court: Let the rule be entered on the same terms, as 


Ww — in the case of Williamson v. Kincaid. 





These preliminary objections to the writ being obviated, and the 
depositions being returned, to prove the value of the land (which 
was sufficient to sustain the writ of error), Dallas argued for a 
reversal of the decree of the Circuit Court on two grounds: @) 
ist. On the merits; and, 2d. On the want of a description of the 
parties, so as to give a federal jurisdiction. 


1st. On the merits. The hearing on the bill and answer, ope- 
rates as a tacit admission of the facts stated in the answer; which 
is not contradicted in amy respect; and. which establishes 
Daniel Course’s purchase of the land in question, as a fair and 
valid transaction. Hind. Pr. Ch. 416, 7. 289. 441. The widow 
Course was not a party to the original bill; and cannot, therefore, 
be bound by the decree in that case. The defendants to the origi- 
nal bill are not parties to the supplemental bill; for, process is 
only prayed and issued against the widow. Yet, the decrees in 
the original suit are referred to as exhibits, though not filed, 
in the supplemental suit; and in the supplemental suit a decree 
is pronounced against the defendants in the original suit as well 
as against the widow, who is the sole defendant. Besides, the 
question is emphatically a question of assets to pay a debt, for 
which partnership property was first responsible; and the personal 
estates of the debtors before their real estates. Yet, no account 
is given of the partnership fund; and neither the minor heirs, 
nor other legal representatives of Daniel Course, are made parties 
to the suit, though their interest is expressly stated in the answer. 
Hind. Pr. Ch. 2. 8. 10. 420. 283, 4. Mitf. 39. 145. 


2d. On the want of description. ‘The only descriptive addition 
to the name of Elizabeth Course, throughout the record, is that 
she is the “ widow of Daniel Course, deceased ;” not stating that 
either he, or she, was a citizen of the state of Georgia. 3 Dall. 
382. Bingham v. Cabot. 4 Dall. Mossman v. Higginson. Turner 
v. The Bank of North America. Turner v. Enrille. It would be 
extravagant to infer citizenship from mere residence, nor can it 
be successfully urged, that because the parties to the original 
bill (which, by the by, is not attached to the writ of error) were 
well described, this Court has jurisdiction on the supplemental 
bill, against a new party, not described, not pledged by any joint 
contract, and not connected in privity, or interest, with the de- 
fendants to the original bill. A/it/. 31. 


Ingersoll, for the defendant in error, answered: 1st. On the me- 
rits. The decree of the Circuit Court was not pronounced simply 


(3) The case was argued, on these grounds, at Washington, after the re- 
moval of the seat of government; but, with this intimation, it is though most 
conyenient to continue the report under the term, in which it commenced. 
on 
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on the supplemental bill and answer; but on the decrees in the 1800. 
original suit, which liquidated and fixed the quantum of the —~ 


debt; the conveyance to Daniel Course; and the tax laws of the 
state of Georgia. The conveyance was charged to be a fraudu- 
lent, pretended, deed, which was a matter of fact; 3 Dail. 321. 
and it was ascertained (not merely by the inadequate considera- 
tion, but) by reference to the tax laws, which did not authorise 
the sale at the time, when ‘it took place; ‘nor, at any time, if 
there were personal assets; and, consequently, the Court was 
bound to regard it as a nullityv(4)°‘The objection, on the score of 
parties, cannot prevail, against the decree, that virtually finds the 
conveyance to be fraudulent; and, therefore, that no one claim- 
ing under it could derive a title, or interest, in the land. Besides, 
the widow Course is the tenant in possession of the premises, and 
the natural object of the supplemental bill; she must be presum- 
ed to have given notice to all proper persons; and, after all, if 
the objection has weight, it is sufficient to answer, that no one 
will be bound by the decree, to whom, on principles of law and 
equity, it does not extend. 

2d. On the want of description. It is not necessary to describe, 
the parties in the supplemental suit, which is merely an incident 
of the original bill, and must be brought in the same Court. The 
citizenship, however, of the plaintiff in error, does sufficiently 


‘ appear, by reasonable presumption and necessary implication. 


Ithas never been decided, that the very term citizens and aliens, 
must be used in the description; but, if the description fairly 
imports, that one party to the suit is an alien, and the other 
party a citizen; or that the parties are citizens of different states; 
the Court will assert its jurisdiction. Then, the purchase and 
possession of real estate announce the character of citizen; since 
aliens cannot purchase and hold real estate in Georgia; and the 
long residence of Daniel Course, the purchaser, and his family, 
in the state, is a circumstance strongly corroborative. If the 
widow is sufficiently described, to show that she was a citizen 
of Georgia; there can be no doubt that the complainants are 
sufficiently described as aliens. 


By the Court: Having examined the record in the case of 
Bingham y. Cabot, we are satisfied, that the decision there, must 
govern upon the present occasion. It is, therefore, unnecessary 
to form, or to deliver any opinion upon the merits of the cause. 
Let the decree of the Circuit Court be reversed. 


(4) When Ingersoll was about to read the statutes of Georgia, Dallas observ- 
ed that they were not recited on.the record; and that it might be a question, 
whether their existence ought not to have been established, as a fact, 
in the Court below. But the Courr said there could be no ground to refuse 
the reading of a law of any of the states. It appeared, however, that, on the 

int of time, Ingersoll referred to the statute for the tax of a different year, 

m that in which the sale was made. : 
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August Term 1800. 


Present, PATERsON, 
CHasE, 
WasHINGTON, and 
Moore, 


Justices. 





Priestman, Plaintiff in Error, versus The United States. 


N error from the Circuit Court, for the Pennsylvania district. 
An information was filed in the District Court in the follow- 
ing terms: 
“© Be it remembered, that on this 16th day of Fanuary, one 
thousand seven hundred and ninety-eight, into the District 
Court of the United States for the Pennsylvania district, in 
his proper person comes William Rawle attorney for the said 
United States for the district aforesaid, who for the said 
United States in this behalf prosecutes and for the said United 
States gives the court here to understand and be informed that 
between the first day of November last past and the exhibition 
of this bill two hundred and three silver watches, three gold 
watches, two enamelled watches, two metal watches, two hunt- 
ing watches, and seven pinchbeck watches, being articles of 
foreign manufacture and liable to the payment of duties im- 
* posed by the laws of the United States and being together of 
‘ the value of eight hundred dollars and more were transported 
from the state of Maryland across the state of Delaware, to 
the district of Pennsylvania without a permit from the collec- 
tor of any district in the said state of Maryland, for that pur- 
“ pose first had and obtained. 
‘¢ And the attorney aforesaid prosecuting as aforesaid further 
“« gives the Court to understand and be informed that the said 
“* goods wares and merchandizes so as aforesaid transported to 
the 
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“ the district of Pennsylvania were not within twenty-four hours 1800. 
“ after the arrival thereof im the said district of Pennsylvania —\y— ; 


« reported to the collector of the said district of Pennsylvania 
“ by the owner or consignee thereof or by any other person 
“ whatever. 

“« Whereby and by force of the acts of the congress of the said 
“ United States the said 203. silver watches,.3 gold watches, 2 
“ enamelled watches, 2 metal watches, 2 hunting watches, and 7 
“ pinchbeck watches, have become forfeited to the said United 
“ States and for the causes aforesaid have been seized by Sharp 
«“ Delany, esquire, collector of the said district of Pennsylvania, 
“ and are now in the custody of the marshal, &c. Wherefore the 
“ said attorney prosecuting as aforesaid prays the advice of the 
“ Court upon the premises, and due process, &c. &c.” 


This information was founded on the act of congress, entitled 
“ An act for enrolling and licensing ships, or vessels, to be em- 
“ ployed in the coasting trade and fisheries, and for regulating 
“ the same;” 2 vol. 168. and, particularly, upon the 19th section 
of the act, which is in these words: 


“ Sec. 19. And be it further enacted, That it shall and may 
“be lawful for the collector of the district of Pennsylvania, to 
“ grant permits for the transportation of goods, wares or mer- 
“ chandize of foreign growth or manufacture, across the“state of 
“ New-Fersey, to the district of New-York, or across the state of 
“ Delaware, to any district in the state of Maryland or Virginia; 
“ and for the collector of the district of New-York, to grant like 
“ permits for the transportation across the state of New-Fersey ; 
*¢ and for the collector of any district of Maryland or Virginia, to 
“ grant like permits for the transportation across the state of Dela- 
“ ware, to the district of Pennsylvania: Provided, That every such 
“ permit shall express the name of the owner, or person sending 
“ such goods, and of the person or persons, to whom such goods 
“ shall be consigned, with the marks, numbersand description of the 
“* packages, whether bale, box, chest, or otherwise, and the kind 
“ of goods contained therein, and the date, when granted; and 
“ the owner or person sending such goods, shall swear or affirm, 
“ that they were legally imported, and the duties thereupon paid 


“ or secured: And provided also, That the owner or consignee of , 


“ all such goods, wares and merchandize, shall, within twenty- 


_ “ four hours after the arrival thereof, at the place to which they 


“ were permitted to be transported, report the same, to the col- 
“ lector of the district where they shall so arrive, and shall deli- 
“ ver up the permit accompanying the same, and if the owner or 
“‘ consignee aforesaid, shall neglect or refuse to make due entry 
“ of such goods within the time, and in the manner, herein di- 
“ rected, all such goods, wares and merchandize shall be subject 
“ to forfeiture; and if the permit granted shall not be given UP» 
* within 
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“¢ within the time limited for making the said report, the person 
“ or persons to whom it was granted, neglecting or refusing to 
“ deliver it up, shall forfeit fifty dollars for every twenty-four 
“ hours it shall be withheld afterwards: Provided, That where 
“* the goods, wares and merchandize, to be transported in manner 
“ aforesaid, shall be of less value than eight hundred dollars, the 
“ said oath and permit shall not be deemed necessary, nor shall 
“ the owner or consignee be obliged to make report to the col- 
lector of the district where the said goods, wares and merchan- 
“ dize shall arrive.” 


William Priestman, the plaintiff in error, filed a claim for the 
watches, setting forth “that he had paid the duties upon them, 
and that he did not transport them from the district of Maryland, 
across the state of Delaware, into the district of Pennsylvania.” 
The attorney of the district having filed a general replication to 
the claim, a case was made for the opinion of the Court, in which 
the material facts were stated, as follows: 


“« That the watches in question were of the value of 3,899 
dollars. That they were imported into the district of Maryland, 
and the duties thereon paid, or secured, according to law. That 
“they were afterwards carried by the claimant, or his agent, 
“ from the district of Maryland, across the state of Delaware, 
“‘ to the state of Pennsylvania, to wit, to the city of Philadelphia, 
without any licence, or permit, so to do, first had and obtained 
from the collector of the port of Baltimore; and that no notice 
‘* was given to the collector of the port of Philadelphia. That the 
“* watches were publicly offered for sale, next door to the custom- 
* house, in the city of Philadelphia with a number of other arti- 
“cles; and were afterwards seized as forfeited. That the watches 
“ did not belong to the master, owner, or any mariner of the ship, 
* or vessel, in which they were imported from beyond sea into 
* Baltimore; nor was the claimant captain, owner, or mariner, of 
“ the packet-boat, in which they were brought from Baltimore to 
“ French-town, or from Newcastle to Philadelphia.” 
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The case was argued before the District Judge, in December 
1798, and a decree of condemnation pronounced; which was 
affirmed upon a writ of error to the Circuit Court, in Apri/ term 
1800;(1) and, thereupon, the cause was removed into this Court; 

and 


(1) The Circuit Court was composed of Cuase, S$ustice, and Peters, 


District Fudge. The presiding Judge, in delivering the opinion of the Court, 
made the following observations : 


Cuase, Fustice. By the rules, which are laid down in England for the con- 
struction of statutes, and the latitude which has been indulged in their appli- 
cation, the British Judges have assumed a legislative power; and on the pre- 
tence of judicial exposition, have, in fact, made a great portion of the statute 
law of the kingdom. Of those rules of construction, none can be more dange- 
rous, than that, which distinguishing between the intent, and the aaa 

ne 











rr, 


<< | 


nt aap. a fp, tt» Gent tee Ot 862 26. SS aot er 2 ee 





erson 
my Ae 
where 


anner 
rs, the 
- shall 


e col- 


-chan- 


or the 
them, 
yland, 
ania.” 
ion to 
which 


3,899 
yland, 
. That 
agent, 
ware, 
elphia, 
tained 
notice 
iat the 
istom- 
r arti- 
atches 
e ship, 
2a into 
ner, of 
nore to 


cember 
h was 
i] term 
Court; 

and 


ETERS, 


» Court, 


the con- 
ir appli- 
the pre- 
. statute 
 dange- 
rords, of 

the 











Supreme Court or Tue Unitep STATes. 


and argued, upon the same facts, by the district attorney, (Rawle, 1800. 
in the absence of Lee, attorney-general) for the United States, ~~ 


assisted oy W. Sergeant, for the informer; ‘and by Ingersoll and 
S. Levy, for the plaintiff in error. 


For the plaintiff in error. This is a penal act,-and must, on 
eral principles, be construed strictly. 1 Black. Com. 88. 92. 
pwd. 109. & Co. 7. Plowd. 13. 6. 19 Vin. Abr. 523, 4 

8 Mod. 7. 65. 10 Co. 73. Cowp. 355. 660. In the particular 
case, before the Court, the facts call for the most liberal e ie 
tion in favour of the claimant; since, there is not the slighte t 
ground to impute a fraudulent intention to him; nor could there 
be the smallest loss of revenue to the public. Taking, then, the 
33d section of the same act of congress into view, to form a just 
conclusion from the whole, the watches in question are exempted 
from any forfeiture, because they did not belong to the master, 
owner, or mariners, of the vessel, in which they were imported, 
and because the duties upon them had been previously paid, or 
secured. (2) It must, indeed, be admitted, that there is an appa- 
rent contradiction between the 19th section, which imposes the 
forfeiture, if the owner, or consignee of the goods, neglects to 
perform the duties prescribed; and the 33d section, which ex- 
empts the goods from forfeiture, if they belong to any person, 
other than the owner, master, or mariners, of the vessel: but the 
different parts of statutes should be so construed, that each, if 
possible, may have an operation, consistent and harmonious with 
the rest. Admitting, therefore, that the claimant is within the 


the legislature, declares, that a case not within the meaning of a statute, ac- 
cording to the opinion of the Judges, shall not be embraced in the operation 
of the statute, although it is clearly within the words: or, vice versa, that a 
case within the meaning, though not within the words, shall be embraced. 

For my part, however, sitting in an American Court, I shall always deem it 
a duty to conform to the expressions of the legislature, to the letter of the 
statute, when free from ambiguity and doubt ; without indulging a speculation, 
either upon the impolicy, or the hardship, of the law. In the present instance, 
the clause of forfeiture is clear, direct, and positive. If the provision of the 
33d section were equally clear, and necessarily connected with the subject of the 
19th section, it would, undoubtedly, control the clause of forfeiture. But say 
even, that the 33d section is obscure in its terms, and doubtful in its relation 
(which I do not admit) this would’ not induce me to supersede, control, and 
annul, what is neither obscure, nor doubtful, in the provisions of the 19th 
section. 

Upon the whole, the effect, in the present case, will, probably, be severe 
upon the claimant, if he has only been guilty of an act of negligence: but the 
law does not distinguish, as to the present object, between a careless, and a 
fraudulent, omission of the duty prescribed, and the Court cannot do it. 


(2) Sec. 33. “ Provided nevertheless, and be it further enacted, That in all 
* cases where the whole, or any part, of the lading, or cargo, on board any 
* ship, or vessel, shall belong bond fide to any person, or persons, other than 
“ the master, owner, or marimers, of such ship, or vessel, and upon which the 
“ duties shall haye been previously paid, or secured, according to law, shall 
“ be exempted from any forfeiture under this act, any thing herein contained 
“ to the contrary notwithstanding.” 


description 
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1800. description of the 19th section, to incur a forfeiture, the apparent 
&~— contradiction of the law will be obviated, by admitting, also, that 





the previous payment of the duties on the goods, exempts him 
from the forfeiture, under the 33d section. Besides, the imfor. 
mation does not state, that the master of the vessel had no mani- 
fest; and to constitute the offence the act of irregular transporta- 
tion must be connected with the want of a manifest, conformably 
to the 18th section. The 19th section (and, indeed, the whole of 
the law, which is made emphatically to regulate the coasting 
trade) from the plain import of its language, applies to cases of 
water carriage, and cases of water carriage are equally the subject 
of the 33d section. Nor is there any thing in the case stated to 
show that the watches were not transported coast-wise ; or brought 
in the owner’s private carriage; and even the 19th section does 
not contain an injunction upon the owner to take outa permit for 
his goods, on which he has paid the duties, to whatever place he 
may chuse to remove them. 


For the United States. Though penal laws are to be strictly 
construed, they are to be fairly and truly construed, according to 
the plain and natural signification of the words employed. 2 Ld. 
Raym. 1421. 1 Dall. Rep. 197. 10 Co. 73. If, however, the 
claimant’s construction should prevail, the sweeping operation of 
the 33d section of the act would annihilate its most positive and 
most salutary sanctions: but a proviso, so repugnant to the enact- 
ing clauses, would itself be void. 1 Bil. Com. 1 Co. Rep. 47. a. 
The case stated brings the facts precisely within the information; 
and the information is precisely within the 19th section. The 
forfeiture is, therefore, complete, and must be enforced by the 
Court, unless it is remitted by the operation of the 33d section. 
It becomes important, then, to inquire, 1st. What is the true 
meaning of this ambiguous, and, certainly, ungrammatical clause? 
and, 2d. To what does the true meaning relate? 


1st. The first difficulty that occurs, in settling the meaning of the 
33d section, arises from the indefinite call for a noun, to corres- 
pond with the verb, where several nouns are introduced, and all 
cannot be applied. Is it the ship, the master, or the cargo, which, 
in the specified case, “ shall be exempted from any forfeiture?” 
The marginal note declares the exemption in favour of the ship; 
but the argument of the claimant, asks it for the cargo. The 
33d section, however, is, in form and substance, a proviso; and, 
as such, naturally refers to the next preceding section, where are 
to be found the offences, from which the forfeiture springs, and 
the subject on which the forfeiture attaches; s. 32, to wit: Ist. 
The transfer of a licensed ship to an alien. 2d. The employment 
of a licensed vessel in a trade not licensed. 3d. The possession 
of a forged, or altered, licence. 4th. The possession of 2 licence 
granted for another ship. In the four cases, the ship and the 
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cargo on board, are declared to be the subject of. forfeiture. 1800. | 
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But the exemption from forfeiture, contained in the 33d section, U4 


is not, in the generality of the expression, confined to the four 
cases; but extends to “any forfeiture under this act, any thing 
“ therein contained to the contrary notwithstanding.” Must not 
the nature of the offence be considered, then, to qualify the gene- 
rality of the expression? In the 5th section it-is enacted, that if 
a vessel is found with a forged, or altered, licence; or makes 
use of a licence granted for another vessel, the offending vessel, 
and the cargo on board, shall be forfeited. In the 6th section it 
is enacted, that if a vessel is found in the coasting trade, or car- 
rying ‘on the fisheries, without being enrolled and licensed, and 
having a foreign cargo, or distilled spirits, on board, she and her 
lading shall be forfeited. Inthe 8th section it is enacted, that if 
an enrolled, or licensed, vessel sails on a foreign voyage without 
first surrendering her licence, and‘taking out a register, she and 
her catgo shall be forfeited. And in the 21st section it is enact 
ed, that if a vessel licensed for the fisheries, is found within three. 
leagues of the coast, with foreign merchandize on board, exceed- 
ing in value 500 dollars, she and ‘her cargo shall be forfeited, 
unless she had previously obtained permission to touch at a fo- 
reign port. Now, in all these sections the forfeiture of the 
is accumulative, derivative, and accessary, to the forfeiture of the 
vessel; and the punishment is inflicted for offences committed 
by the master, or owner, of the vessel. Hence, the policy and 
justice of the provison of the 33d section, in contemplation of 
such cases, to prevent one man’s suffering for another man’s 
wrong, by exempting from forfeiture, the cargo on board the de- 
linquent vessel, to whose owners, master, or mariners, ‘the car, 
did not belong. With reference, therefore, to the nature of the 
offences, enumerated in the next preceding section, the exemp- 
tion from “ any forfeiture under this act,” must be confined to 
forfeitures of the same kind; that is, to forfeitures of vessels and 
their cargoes, for the acts, or omissions, of the owners, or mas- 
ters, of the vessels. But, still, there are specific and appropriate 
forfeitures, arising from the misconduct of the owners of goods. 
Thus, if the owner of goods transport them, by water, from dis- 
trict to district, they must be accompanied with a manifest, or 
they will be liable to forfeiture, under the 18th section. And, 
if he transport them by Jand, he must obtain a permit, under the 
same penalty, in compliance with the 19th section. The same 
principle, which suggested the necessity of a manifest in the one 
case, required the permit in the other; and if the goods are not 
included in the manifest, or, of course, if not included in the 
permit, they are forfeited. It is idle to argue from the supposed 
inutility of requiring the permit. It is an incident in a general 
system, that must be maintained in all its wiry for, at the 
slightest. aperture, the most inconvenient mischiefs may enter. 
Vor. IV. F 2d. In 
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2d; In answering the second general inquiry (to what does tle 


“en true meaning of the 33d section refer?) it is proper more parti- 





cularly to observe, that the 19th section clearly provides for the 
ease of a transportation by land carriage; because it speaks of a 
transportation “ across a state,” which (as no canal is establish- 
ed) must be by land. If by land, it cannot involve the agency of 
’% ship, or vessel; arid as the proviso of the 33d section refers to 
the forfeiture of a ship, or vessel, and not of a waggon, of stage, 


as it does not describe goods, generally, but a lading, or cargo,, 


on board, it is utterly inapplicable to a case of internal land car- 
riage; and must be considered as referring only to cases of water 
transportation; or, in other words, to the coasting trade. 


On the 15th of August, the Judges briefly delivered their opi- 
nions, seriatim, concurring in the following result. 


By the Court: The case stated comes clearly within the 
19th section of the act of congress, for enrolling and licensing 
vessels to be employed in the coasting trade and fisheries. The 
provisions of the section are salutary, and were made to guard 
against frauds upon the revenue, in the transportation of goods, 
of foreign growth, or manufacture, across the several states. 
Public policy, national purposes, and the regular operations of 
government, require, that the revenue system should be faithful- 
ly observed, and strictly executed. It is obvious that the claim- 
ant is an offender withm the purview of the 19th section. Te 
purge the offence, he relies upon the 33d section of the same act. 
But it is too plain for argument, that this section cannot, by any 
fair and rational construction, be made to refer to the 19th section. 
It is inapplicable, because the objects are entirely different. 


Judgment affirmed. 
Talbot versus The Ship Amelia, Seeman, Claimant. 


4. RROR from the Circuit Court of New York. It appeared on 
the record, that Capt. Talbot, of the frigate Constitution, hav- 


ing re-captured the Amelia, an armed Humburgh vessel, which. 


had been captured by a French national corvette, and ordered to 
St. Domingo, for adjudication, brought her into the port of New- 
York. A libel was thereupon filed in the District Court by the 


re-captor, setting forth the facts, and praying that the vessel and . 


cargo might be condemned as prize; or that such other decree 
might be pronounced as the Court should deem just and proper. 
A claim was filed by H. F. Seeman, for Chapeau Rouge & 
Co. of Hamburgh, the owners, insisting that the property had 


“hot been changed by the capture, and praying restitution with 
damages and costs. The District fudge, Hopart, decreed - 


one-half of the gross amount of sales of ship and cargo, 
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without deduction, (a sale having been made by consent) to be 1800, 
paid to the re-captors, in the proportions directed by the act of —\— 


congress for the government of the navy; and the other half, de- 
ducting all costs and charges, to be paid to the claimants.. The 
cause was brought by appeal before the Circuit. Court, Wasu- 
INGTON, Fustice, presiding, who reyersed the decree of the Dis- 
trict Court, so far as it ordered payment of one half of the gross 
sales to the re-captors, “ considering that as the nation to which 
*“ the owners of the said ship and cargo belong, is in amity with 
“the French republic, the ship and cargo could not, consistently 
“with the laws of nations, be condemned by the French as a 
“ lawful prize; and that, therefore, no service was rendered by 
“ the Constitution, or by the commander, officers, or crew there- 
“‘ of, by the re-capture aforesaid;” and affirmed the rest of the 
decree. On the decree of the Circuit Court the present writ of 
error was instituted; and the following statement of facts made 
a part of the record by consent, 


“ The following case is agreed upon by the parties, to be an- 
*‘ nexed to the writ of error in this cause, viz. € 


“ The ship Amelia sailed from Calcutta, in Bengal, in the 
“ month of April 1799, loaded with a cargo of the produce and 
“ manufactory of that country, consisting of cotton, sugars, and 
* dry goods, in bales, and was boynd to Hamburgh. . 

“ On the sixth of September in the same year the same was 
“‘ captured, whilst in the pursuit of her said voyage, by the I'rench 
“ national corvette La Dikgente, L. I. Dubois, commander, who 
“took out her captain and part of her crew, together with most 
‘‘ of her papers, and placed’a prize master and French sailors on 
“ board of her, ordering the prize master to conduct her to St. 
“ Domingo, to be judged according to the laws of war. On the 
“ fifteenth of the same month of September, the United States 
“ship of war, the Constitution, commanded by Silas Talbot, 
« Esquire, the libellant, fell in with, and re-captured, the Amelia, 
* she being then in full possession of the French, and papers 
“her course for St. Domingo, according to the orders receive 
* from the captain of the French corvette. 

“ At the time of the re-capture, the Amelia had eight iron 
“ cannon mounted, and eight wooden guns, with which she had 
“ left Calcutta, as before stated, 

“ From such of the ship’s papers as were found on board, and 
“ the testimony in the cause, the ship Amelia, and her cargo, 
“ appear to have been the property of Chapeay Rouge, a citi- 
“ zen of Hamburgh, residing, and carrying on commerce, in 
“ that place. It is conceded that the republic of France and the. 
“ city of Hamburgh are not in a state of hostility to each other, 
“ and that Hambyurgh is to be considered as neutral between the 
* present belligerent powers. 

“ The 
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1800. “ The Amelia and her cargo, having been sent by'captain Teh. 
wn “ bot to New-York, were there libelled in the District Court, and J 
“ such proceedings were thereupon had in that Court, and the § 
«< Circuit Court for that district, as may appear by the writ of 
“ error and return. 


“Alexander Hamilton, of counsel for plaintiff in error. 
“ B. Livingston, of counsel for defendant in error.” 


The cause was argued on the 11th, 12th, and 13th of Augusé 
1800, by Ingersoll and Lewis, for the plaintiff in error; and by ~ 
MM. Levy and Dallas, for the defendant in error. The general 


points of the discussion were these: 

ist. Whether the Amelza could be considered, at the time of 
the re-capture, as a French armed vessel, within the meaning of 
the act of congress, which authorises the seizure of French arm- 
ed vessels? 4 vol. p. 


2d. Whether captain Talbot was,authorised to make a ee 
ture, the Amelia belonging to a power, equally in amity with the 
United States, and with France? 

3d.° Whether, on positive statute, or general principles, a sal- 
vage was due to the re-captors, for rescuing the Amelia from the 
French? 


On the 18th of August, Rear isso gece, stated, that it was 
the wish of the Court to postpone the cause for further argu- 
ment, before a fuller bench. It was, accordingly, argued again at 
Washingtcn, in August term 1801, by Ingersoll and Bayard As; 
Delaware) for the plaintiff in error; and by M. Levy, ¥. T. Ma- 
son (of Maryland) and Dallas for the defendant in error. And 
MarsHAtt, Chief 7 ustice, delivered the judgment of the Court, 
“ that the decree of the Circuit Court was correct, in reversing 
“‘ the decree of the District Court, but not correct in decreeing 
“‘ the restoration of the Amelia, without paying salvage. This 
“« Court, therefore, is of opinion, that the decree, so far as the 
“ restoration of the Amelia without salvage is ordered, ought to 
“be reversed: and that the Amelia and her cargo ought to be 
“ restored to the claimant, on paying for salvage one-sixth part 
“‘ of the net value, after deducting therefrom the charges, which 
“ have been incurred.” (1) Cs we By 
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(1) A full report of the arguments, on the first hearing of this cause, was 
prepared; but they are found so ably incorporated with the arguments onthe 
second hearing, in Mr. Cranch’s Reports, that it has been thought unnecessary 9 
to publish it in this yolume. 1 Cranch. Rep. 1. _ 
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N error from the Circuit Court for the district of Pennsylvania. 
On the return of the record it appeared, by a case stated, that 


- the defendant, in error, had filed a libel in the District Court, as 


commander of the public armed ship the Ganges, for himself and 
others against the ship Eliza, Fohn Bas, master, her cargo, &c, 
in, which he set forth that the said ship and cargo belonged to 
citizens of the United States; that they were taken on the hi 
seas by a French privateer, on the 31stof Mareh, 1799; and 
they were re-taken by the libellant, on the 21st of April following, 
after having been aboye ninety-six hours in bie of the’ 
captors. The libel de bm for salyage conformably to the acts of 
congress; and the facts being admitted by the answer of the res- 
ndents, the District Court decreed to the libellants one half 
of the whole value of ship and cargo. This decree was affirmed 
in the Circuit Court without argument, and by consent of the 
parties, in order to expedite a final decision on the present writ 
of error. ' 

The controversy involved a consideration of the. following 
sections in two acts of congress: By an act of the 28th of Sune 
1798, (4 vol. p. 154. s. 2.) it is declared, “ That whenever 
any vessel the property of, or employed by, any citizen of, the 
United States, or person resident there, or any goods or effects 
belonging to any such citizen, or resident, shall be re-captured by 
any public armed vessel of the United States, the same shall be 
restored to the former owner, or owners, upon due proof, he or 
they paying and allowing, as and for salvage to the re-captors, 
one-eighth part of the value of such vessel, goods and effects, free 
from. all deduction and expenses.” 

By an act of the 2d of March, 1799 (4 vol. p. 472) it is 
declared, “« That for the ships or goods belonging to the citizens 
of the United States, or to the citizens, or subjects, of any nation 
in amity with the United States, if re-taken from the enemy 
within twenty-four hours, the owners are to allow one-eighth part 
of the whole value for salvage, &c. and if above ninety-six hours 
one-half, all of which is to be paid without any, deduction what- 
soever, &c. And, by the 9th section of the same. act it is de- 
clared, “ That all the money accruing, or which has already 


ERY accrued from the sale of prizes, shall be and remain, forever a 


fund for the payment of the half-pay to the officers and seamen, 
who maybe entitled to receive the same.” 


The case was argued by Lewis, and E. Tilghman, for the 
plaintiff in error, and by Rawle, and W. Tilghman, for the de- 
fendant; and the argument turned, principally, upon two in- 
quiries: 1st. Whether the act of March 1799, applied only to 
the event of a future general war? 2d. Whether France was an 
enemy of the United States, within the meaning of the law? 


For 
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1800. For the plaintiff in error, it-was urged, that the acts, passed gr 
\.— in immediate relation to France, were of a restricted, temporary, th 
nature; but that the act of March 1799 established-a permanent tp 


system for the governmentof the navy; and the designationof “the m 
enemy” in that act, applies only to future hostilities, in case of 4 a 
declared war. That on the-just principles of governinent, every 
eitizen has a right to the public protection; and, therefore, no sal. 
vage ought, in strictness, to be allowed for the re-capture of the 
property of a citizen by a public ship of war. Vatt. 5. 2. c. 6. s. 71. 
And congress has manifested, in some degree, their sense on the 
subject, by making the salvage in that case less, then in the case of 
re-capture by a private armed vessel. ‘That the word “ enemy,” 
must be construed according to its legal import; 1 Stra. 278. and “s 
that according to legal interpretation, the differences between the 
United States and France, do not constitute war, nor render the 
citizens of France enemies of the United States. Vatt. b. 3. s. 69, 
70. 1. Black. Com. 257. 2 Black. Com. 259. 2 Burl. 258. s. 31, = 


the 


Y 
261. s, 39. 262. That a subsequent law does not abrogate a “ 
prior law, unless it contains contradictory matter; and where cit 


there are no negative, or repealing, words, both must be so con- ‘ 
strued as to stand together. 11 Co. 61. 63. Show, 439. 10 Mod. ” 
118. 6 Co. 19. 6. That the act of March 1799, contains no * 





for the redress of a private wrong, by the employment of a private 7 
force. 1 Ruth. b. 1. c. 19. 8 16 p. 470, 1. 2 Ruth. 497, 8. 503. Hy 
507. 511. Burl. 196. 189. Vatt. 475. 2 Burl. 204. s. 7. Lee on WR 
Capt. 13—39. Puff. 843. Grot. b. 3. ¢. 3. 8. 6. Molloy 46. That con- % 


gress, 


repealing, or negative, words; and may be applied, consistently, e 
to the case of a future public war, leaving the qualified state of th 
hostility with France, for the operation of the preceding law, th 
For the defendant in error, it was contended, that the relative . 
situation of the United States and France, is that of “ a qualified ! 
maritime war ;” on the part of the French aggressive ; on our part, ™ 
defensive ; proceeding from a legitimate expression of the public ” 
will, through its constitutional organ, the congress, manifested “ 
by public declarations, and open acts. That from such a state, 4 
the character of enemy necessarily arises; and that the designation ~ 
being so, understood by congress, was intended to be applied, t 
and was actually applied, to France. That the act of March” % 
1799 speaks of prizes, which could only be such as had been” § j, 
captured from France; and that taking the word prize, according “ 
to its legal signification, it means a capture, or acquisition, by be 
right of war, ima state of war. 3 B/. Com. 69. 108. 2 Wood. 441. " 
Doug. 585. 591, Rob. Adm. Rep. 283. That if a prize meansa” 9 
capture in war, it follows, of course, that it means a capture x 
from an enemy; for, war can only be waged against enemies, § j. 
That war may exist without a declaration; a defensive war re~ 4. 
quires no declaration; and an imperfect, or qualified, public war, 7 ” 
is still distinct from the case of letters of marque and reprisal, © oh 
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gress, by repealing the regulations respecting salvage, contained in 1800. 
the act of March 1798, .has virtually declared, that those regula- = 


jons were in force, in relation to France; and that the provisions, 
in the act of March 1799, being inconsistent with the provision 
in the act of ¥une 1798, the elder law is so far repealed. (1) 


The JupGes delivered their opinions seriatim in the following 
manner: 


Moore, Justice. This case depends on the construction of 
the act, for the regulation of the navy. It is objected, indeed, 
that the act applies only to future wars;but its provisions are ‘ob- 
viously applicable to the present situation of things, and there’is 
nothing to prevent an immediate commencement of its operation. 

It is, however, more particularly urged, that the word “enemy” 
cannot be applied to the French; because the section in which it 
js used, is confined to such a state of war, as would authorise a 
fe-capture of property belonging to a nation in amity with the 
United States, and such a state of war, it is said, does not éxist 
between America and France. A number of books have been 
¢ited to furnish a glossary on the word enemy; yet, our situation 
js so extraordinary, that I doubt whether a parallel case can be 
traced in the history of nations. But, if words are the represen- 
tatives of ideas, let me ask, by what other word the idea of the 
‘relative situation of America and France could be communicated, 
than by that of hostiity, or war? And how can the characters of 
the parties engaged in hostility or war, be otherwise described 
than by the denomination of enemies? It is for the honour and 
dignity of both nations, therefore, that they should be called 
enemies; for, it is by that description alone, that either could 
justify or excuse, the scene of bloodshed, depredation and confis- 
eation; which has unhappily occurred; and, surely, congress could 
only employ the language of the act of une 13, 1798, towards 
anation whom she considered as an enemy. 

Nor does it follow, that the act of March 1799, is to have no 
operation, - because all the cases in which it might operate, are 
not in existence at the time of passing it. During the present 
hostilities, it affects the case of re-captured property belonging 
to our own citizens, and in the event of a future war it might also 
be applied to the case of re-captured property belonging to a 
nation in amity with the United States. But it is further to be re- 
marked, that all the expressions of the act may be satisfied, even 
at this very time: for by former laws the re-capture of property, 
belonging to persons resident within the United States is au- 
thorised ; those residents may be aliens;, and, if they are subjects 


©F ofanation in amity with the United States, they answer completely 
the description of the law. 


‘ a (1) All the acts of congress, passed in relation to France; were cited and 


Hdiscussed by both sides in the course of the argument; butit is thought unne- 
peessary to refer to them more particularly in this report. 
4 The 


/ 


39 

















































40 


1g00. © The only remaining objection, offered on behalf of the plaintiff 
i+ in error, mEEpon, that, because there are no repealing or nega. 
e 





._ are incOnsistent, (as, in my judgment, the laws in question are) 
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tive words, last law must be confined to future cases, in order 
to have a subject for the first law to regulate. But if two laws 


the latter is a virtual repeal of the former, without any express 
declaration on the subject. 

On these grounds, I am clearly of opinion, that the decree of 
the Circuit Court ought to be affirmed. 


Wasuincton, Justice. It is admitted, on all hands, that the 
defendant in error is entitled to some compensation; but the 
plaintiff in error’contends, that the compensation should be regu. 
lated by the act of the 28th Fune 1798, (4 vol. p. 154. 8, 2.) 
Which allows only one-eighth for salvage; while the defendant in 
error refers his claim to the act of the 2d March, (ibid. 456. 8.7.) 
which makes an allowance of one-half, upon a re-capture from the 
enemy, after an adverse possession of ninety-six hours. 

If the defendant’s claim is well founded, it follows, that the lat. 
ter law must virtually have worked a repeal of the former; but 
this has been denied, for a variety of reasons: 


ist. Because the former law relates to re-captures from the 
French, and the latter law relates to re-captures from the enemy; 
and, it is said, that “ the enemy” is not descriptive of France, or 
of her armed vessels, according to the correct and technical un- 
derstanding of the word. 

The decision of this question must depend upon another; which 
is, whether, at the time of passing the act of congress of the 2d 
of March 1799, there subsisted a state of war between the two 
nations? It may, I believe, be safely laid down, that every con- 
tention by force between two nations, in external matters, under 
the authority of their respective governments, is not only war, but 
public war. If it be declared in form, it is called solemn, and is 
of the perfect kind; because one whole nation is at War with an- 
other whole nation; and a// the members of the nation declaring 
war, are authorised to commit hostilities against all the members| 
of the other, in every place, and under every circumstance. In 
such a war all the members act under a general authority, and 
all the rights and consequences of war attach to their condition. 

But hostilities may subsist between two nations more confined ” 
in its nature and extent; being limited as to places, persons, and 
things; and this is more properly termed imperfect war; becausé 
not solemn, and because those who are authorised to commit” 
hostilities, act under speeial authority, and-can go no farther than” 
to the extent of their commission. Still, however, it is publcy® 
war, because it is an external contention by force, between some) 
of the members of the two nations, authorised by the legitimate 
powers. It is a war between the two nations, though: all the 
memoe! 
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members are not authorised to commit hostilities such as ma 1800. 

solemn war, where the government restrain the general power. apaw 
Now, if this be the true definition of war, let us see what was 

the situation of the United States in relation to France. In March 

1799, congress had raised an army; stopped all intercourse with 

France; dissolved our treaty; built and equipt ships of war; and 

commissioned private armed ships; enjoining the former, and au | 

thorising the latter, to defend themselves against the armed ships . 

of France, to attack them on the high seas, to subdue and take 

them as prize, and to re-capture armed vessels found in their pos- 

session. Here, then, let me ask, what were the technical charac- 

ters of an American and French armed vessel, combating on the 

high seas, with a view the one to subdue the other, and to make 

prize of his property? They certainly were not friends, because 

there was a contention by force; nor were they private enemies, 

because the contention was external, and authorised by the legi- 

timate authority of the two governments. If they were not our 

enemies, I know not what constitutes an enemy. 


2d. But, secondly, it is said, that a war of the imperfect kind, 
is more properly called acts of hostility, or reprizal, and that 
congress did not mean to consider the hostility subsisting between 
France and the United States, as constituting a state of war. 

In support of this position, it has been observed, that in no 
law prior to March 1799, is France styled our enemy, nor are we 
said to be at war. This is true; but neither of these things were 
necessary to be done: because as to France, she was sufficiently 
described by the title of the French republic; and as to America, 
the degree of hostility meant to be carried on, was sufficiently de- 
scribed withgut declaring war, or declaring that we were at war. 
Such a deci by congress, might have constituted a perfect 
state of war, was not intended by the government. 


3d. It has, likewise, been said, that the 7th section of the act of 
March 1799, embraces cases which, according to pre-existing 
laws, could not then take place, because no authority had been 
given to re-capture friendly vessels from the French; ang this ar- 
gument was strongly and forcibly pressed. 

But, because every case provided for by this law was not then 
existing, it does not follow, that the law should not operate upon 
such as did exist, and upon the rest whenever they should arise. 
It is a permanent law, embracing a variety of subjects, not made 
in relation to the present war with France only, but in relation 
to any future war with her, or with any other nation. It might 
then very properly allow salvage for re-capturing of American 
vessels from France, which had previously been authorised by law, 
though it could not immediately apply to the vessels of friends: 
and whenever such a war should exist between the United States 
and France, or any other nation, as according to the law of nations, 
Vou. IV. G or 
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1800. or special authority, would justify the re-capture of friendly ves- 
iu sels, it might on that event, with similar propriety, apply to them; 





which furnishes, I think, the true construction of the act. 

e opinion which I delivered at New-York, in Talbot v. Sea- 
man, was, that although an American vessel could not justify the 
re-taking of a neutral vessel from the French, because neither the 
sort of war that subsisted, nor the special commission under 
which the American acted, authorised the proceeding; yet, that 
the 7th sect. of the act of 1799, applied to re-captures from France 
as an enemy, in all cases authorised by congress. And on both 
points, my opinion remains unshaken; or rather has been con- 
firmed by the very able discussion which the subject has lately 
undergone in this Court, on the appeal from my decree. Another 
reason has been assigned by the defendant’s counsel, why the for- 
mer law is not to be regarded as repealed by the latter, to wit: 
that a subsequent affirmative general law cannot repeal a former 
affirmative special law, if both may stand together. This ground 
is not taken, because such an effect involves an indecent censure 
upon the legislature for passing contradictory laws, since the cen- 
sure only applies where the contradiction appears in the same law; 
and it does not follow, that a provision which is proper at one 
time may fot be improper at another, when circumstances are 
changed: but the ground of argument is, that a change ought not 
to be presumed. Yet, if there is sufficient evidence of such a 
change in the legislative will, and the two laws are in collision, 
we are forced to presume it. 

What then is the evidence of legislative will? In fact and in 
law we are at wat: an American vessel fighting with a French 
vessel, to subdue arid make her prize, is fighting with an enemy 
accurately and technically speaking: and if this 
evidence of the legislative mind, it is explain 
The sixth and the ninth sections of the acts prizes, which 
can only be of property taken at sea from an enemy, jure belli; 
and the 9th section speaks of prizes as taken from an enemy, in 
so many words, alluding to prizes which had been previously 
taken: byt no prize could have been then taken except from 
France: prizes taken from France were, therefore, taken from 
the enemy. This then is a legislative interpretation of the word 
enemy; and if the enemy as to prizes, surely they ‘preserve the 
same character as to re-captures. Besides, it may be fairly asked, 
why should the rate of salvage be different in such a war as the 
present, from the salvage in a war more solemn or general? And 
it must be recollected, that the occasion of making the law of 
March 1799, was not only to raise the salvage, but to apportion 
it tothe hazard in which the property re-taken was placed; a cir- 
eumstance for which the former salvage law had not provided. 

The two laws, upon the whole, cannot be rendered consistent, 
utiless the Court could wink so hard as not to s¢e and know, that 

in 
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in fact, in the yiew of congress, and to eyery intent and purpose, 1800. 
the possession by a French armed vessel of an American vessel, mr 
was the possession of an enemy: and, therefore, in my opens; 

the decree of the Circuit Court ought to be affirmed. 













































Cuase, Justice. The Judges agreeing unanimously in their 
opinion, I presumed that the sense of the Court would have 
been delivered by the president ; and therefore, I have not pre- 

ed a formal argument on the occasion. I find no difficulty, 
owever, in assigning the general reasons, which induce me to 

concur in affirming the decree of the Circuit Court. 

An American public vessel of war re-captures an American 
merchant vessel from a French privateer, after 96 hours posses- 
sion, and the question is stated, what salvage ought to be allowed? 
There are two laws on the subject: by the first of which, only 
one-eighth of the value of the re-captured property is allowed; but 
by the second, the re-captor is entitled to a moiety. The re-cap- 
ture happened after the passing of the latter law: and the whole 
controversy turns on the single question, whether France was at 
that time an enemy? If France was an enemy, then the law obli- 
ges us to decree one half of the value of ship and cargo for sal- 
vage: but if France was not an enemy, then no more than one- 
eighth can be allowed. 

The decree of the Circuit Court (in which I presided) passed 
by consent; but although I never gave an opinion, I have never 
entertained a doubt on the subject. Congress is empowered to 
declare a general war, or congress may wage a limited war; 
limited in place, in objects, and in time. If a general war is de- 
clared, its extent and operations are only restricted and regula- 
ted by the jus belli, forming a part of the law of nations; but if 
a partial war is waged, its extent and operation depend on our 
municipal laws. 

What, then, is the nature of the contest subsisting between 
America and France? In my judgment, it is a limited, partial, war. 
Congress has not declared war in general terms; but congress has 
authorised hostilities on the high seas by certain persons f¥certain 
cases, There is no authority given to commit hostilities on land; 
to capture unarmed French vessels, nor even to capture French - 
armed vessels lying in a French port; and the authority’ is not 
given, indiscriminately, to every citizen of America, against 
every citizen of France; but only to citizens appointed by com- 
missions, or exposed to immediate outrage and violence. So 
far it is, unquestionably, a partial war; but, nevertheles, it is a 
public war, on account of the public authority fromm which it 
emanates. 

There are four acts, authorised by our government, that are 
demonstrative a of state of war. A belligerent power has a right, 
by the law of nations, to search a neutral vessel; and, upon 

suspicion 
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1800, suspicion of a violation of her neutral obligations, to seize and . 
bey carry her into for further examination. But by the acts of 


congress, an American vessel it, authorised; 1st. To resist the 
search of a French public, vessel: 2d. To capture.any vessel that 


should attempt, by force, to compel submission to a search: , 


3d. To re-capture any American vessel seized by a French vessel; 
and 4th. To capture any. French armed vessel wherever found on 
the high seas. This suspension of the law of nations, this ght 
of capture and re-capture, can only be authorised by an act of the 
government, which, is, in itself, an act of hostility. But still it 
is a restrained, or limited,/hostility; and there are, undoubtedly, 
many rights attached to a general war; which do not attach to 
this modification of the powers of defence and aggression. Hence, 
whether such shall be the denomination of the relative situation 
of America and France, has occasioned great controversy at the 
bar; and, it appears, that Sir William Scott, also, was embarrassed 
in describing it, when he observed, that “ in the present state ¢ 

hostility (if so it may be called) between America and France,” 
it is the practice of the English Court of Admiralty to restore, 
re-captured American property, on payment of a salvage. Rob. Rep. 
54. The Santa Cruz. But, for my part, I cannot perceive the 
difficulty of the case. As there may be a public general war, and 
a public qualified war; so there may, upon correspondent princi- 
ples, be a general enemy, and a partial enemy. The designation 
of “enemy” extends to a case of perfect war; but as a general de- 
signatéon, it surely includes the less, as well as the greater, species 


of warfare. If congress-had chosen to declare a general war, . 


France would have been a géneral enemy ; having chosen to wage 


a partial war, France was, at the time of the capture, only a . 


partial enemy; but still she was an enemy. 
It has been urged, howeyer, that congress did not intend the 
rovisions of the act of March 1799, for the case of our-subsist- 
ing qualified hostility with France, but for the case of a future 
state of general war with any nation: I think, however, that the 
cont appears from the terms of the law itself, and from. the 
subseqiht repeal. Inthe 9th section it is said, that all the money 
accruing, “er which has already accrued from the sale of prizes,” 
shall. constitute a fund for the half-pay of officers. and seamen, 
Now, at the time of making this appropriation, no prizes, (which 
ex vi termini implies a capture in a state of war) had been taken 
from any nation but France, those which had been taken, were 
not taken from France as a friend: they must consequently have 
been taken from her as an enemy; and the retrospective provision 
of the law can only operate on such prizes. Besides,. when the 
13th section regulates “ the bounty given by the United States on 
any national ship of war, taken from the enemy, and brought into 
port,” it is obvious, that even if the bounty. has no relation to pres 
vious captures, it must operate from the moment of passing the 
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act, and embraces the,case of 'a national ship of war takenfrom 1800: 
France as an enemy, according to the existing qualified ‘state of WY 


hostilities. But the repealing act, passed on the 8d of March 1800, 


_ (subsequent to the re-capture in the present case) ought to silence 


- 





all doubt, as to the intention of the legislature: for, if the act of 


March 1799, did not apply to the Fyench republic, as an enemy, 
}. there could be no reason for altering) or repealing, that part of it, 
__ which regulates the rate of salvage on rec 


The acts of congress have been analysed to show, that a war is 


_@ not openly denounced against France, and that France is no where 
} expressly called the enemy of America: but this only proves the 


circumspection and prudence of the legislature. Considering our 
national prepossessions in favour of the French republic, congress 
had an ardous task to perform, even in preparing for necessary de- 
fence, and just retaliation. As the temper of the peosle rose, how- 
ever, in resentment of accumulated wrongs, the language and the, 
measures of the government became more and more energetic 
and indignant; though hitherto the popular feéling may not have 
been ripe for a solemn declaration ofwar;. and an active and power- 
ful opposition in our public councils, has postponed, if hot pre- 
vented that decisive event, which many thought would have 
best suited the interest, as well as the honour of the United 


| States. The progress of our contest with France, indeed, resem- 
- bles much the progress of our revolufionary contest; in which, 


watching the current of public sentiment, the patriots of that day 
proceeded, step by step, from the supplicatory language of peti- 
tions for a redress of grievances, to the bold and noble declara- 
tion of national independence. i, 

Having, then, no hesitation in pronouncing, that a partial war 
exists between America and France, and that France was an 
enemy, within the meaning of the act of March 1799, my voice 


must be given for affirming the decree of the Circuit Court. 


Parerson, Fustice. As the case appears on the record, and 
has been accurately stated by the counsel, and by the judgeggwho 
have delivered their opinions, it is not necessary to recapitulate 
the facts. My opinion shall be expressed in a few words. The 
United States and the French republic are in a qualified state of 

hostility. An imperfect war, or a war, as to certain objects, and to 
acertain extent, exists between the two nations; and this modified 
warfare is authorised by the constitutional authority of our coun- 
try. It is a war guoad hoc. As far as congress tolerated and au- 
thorised the war on our part, so far may we proceed in hostile 
operations. It is a maritime war; a war at sea as to certain pur- 
poses. The national armed vessels of France attack and capture 
the national armed vessels of the United States; and the national 
armed vessels of the United States are expressly authorised and 
directed to attack, subdue, and take, the national armed vessels 
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1800. of France, and also to re-capture Americanyessels. It is therefore 
Ley a public war between the two nations, qualified, on our part, in 





the manner prescribed by the constitutional organ of our country, 
In such a state of things, it is scarcely necessary to add, that the 
term “ enemy,” applies; it is the appropriate expression, to be 
limited in its signification, import, and use, by the qualified nature 
and operation of the war on our ee The word enemy proceeds 
the full length of the war, and no farther. Besides, the intention of 
the legislature as to the meaning of this word, enemy, is clearly 
deducible from the act for the government of the navy, passed 
the 2d of March 1799. This act embraces the past, present, and 
future, and contains passages, which point the character of enemy 
at the French, in the most clear and irresistible manner. I shal} 
select one paragraph, namely, that which refers to prizes taken 
by our public vessels, anterior to the passing of the latter act, 
The word prizes in this section can apply to the French, and the 
French only. This is decisive on the subject of legislative inten. 
tion. 


By the Court: Let the decree of the Circuit Court be af. 
firmed. 
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Ludlow, Plaintiff in Error, versus Bingham.* 


N error. This was an action by the indorsee, against the draw- 
er, of a promissory note; and the following case was submit- 
ted for the opinion of the Court: 


“ Sometime about the end of December 1792, the defendant, 
* for a full and valuable consideration, that is to say, in conside- 
* ration of Wm. Duer, of the city of New-York, relinquishing to 








“him (the defendant) his.the said Wm. Duer’s right to a certain 
“portion of a contract, made with the state of Massachusetts, for 








* The question involved in this cause had been argued in the Supreme 
Court; but before any opinion was given by the Judges, and in order to avoid 
delay, a judgment was entered, by consent, for the defendant, on which the 
present writ of error was brought, with an agreement, that the decision of 
the High Court of Errors and Appeals, should, also, be binding in the cases 
of M‘Evers vy. Bingham, Service v. Bingham, and M‘Crea v. Bingham, all de- 
pending in the Supreme Court on the same facts. The present report com- 
‘Pises the arguments in both Courts. 
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“ the purchase of a large tract of land, caused to be paid and de- 
“ livered at the city of New-York to the said Wm. Duer, the se- 
“ veral promissory notes in the declaration mentioned; all of 
“« which were drawn by the defendant, payable at the bank of 
“ the United States, to the order of Henry Knox, esq. a citizen of 
«, Massachusetts, and indorsed in blank by him to the said Wm. 
« Duer, whose property they became by the said delivery; and 
« continued so to be, until he parted therewith, as hereafter men- 
« tioned. On the 11th of May 1793, a foreign attachment issued 
« out of the Court of Common Pleas for Philadelphia County, at 
« the suit of Nicholas Fish, a citizen of the state of New-York, 
« against the said Wm. Duer, which was, on the same day, duly 
« served in the hands of the defendant, with notice to him as gar- 
« nishee; and on executing a writ of inquiry, in the said attach- 
« ment, the sum of 4103/. 15s. 6d. Pennsylvania currency:was, on 
« the 8th of March 1794, found due to the plaintiff therein, from 
« the said Wm. Duer, and judgment thereupon rendered, which 
« judgment still remains in full force and unsatisfied. At the 
« time of issuing and serving the said attachment as aforesaid, 
« the said notes remained in the possession, and were the property 
« of the said Wm. Duer, and continued so to be, until some time 
« afterwards, in the same year, when they were paid away by 
« him in New-York to citizens of New-York, for a full and valu. 
« able consideration, by delivery, and without his indorsement 
« thereon; and, afterwards, they were severally paid away and 
« delivered in New-York, by the persons so receiving them res- 
« pectively (before the bringing of the actions) citizens of New. 
« York (except M‘Crea, who is a citizen of Pennsylvania) respec- 
« tively for full and valuable considerations and without any 
« knowledge on their parts of the said attachment having been 
« served or issued, other than such knowledge as may be deemed 
« to result from the record of the said attachment, and the pro. 
‘“« ceedings thereon; and without any knowledge of the agree- 
«« ment so as aforesaid made between the said Wm. Bingham 
« and Wm. Duer. It is agreed that promissory notes were, at the 
“ time of negotiating the said promissory notes, and still are, 
“ negotiated and considered in New-York, upon the same footing 
“as foreign bills of exchange, according to the custom of 
“ merchants. 

* Questions submitted to the opinion of the Judges: Were the 
“ sums of money, or any part thereof, due on the said notes, 
“ liable to the said attachment, and bound thereby in the hands of 
“‘ the defendant? Or, is he bound to pay the plaintiffs in these 
“« causes, notwithstanding the said attachment, and proceed 
“ thereon, the amount of the said notes, or any part the 
“« After an opinion shall be given on these questions, it is agreed, 
‘+ that the Court shall be authorised to give such judgment i 
“ the several actions, as the facts here stated, and as the — 
« that 
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« that shall be brought forward, under-the subjoined agreement, 1799. 
me * ‘ ; 


*¢ shall induce them to deem right.” 


The case was argued by Ingersoll and Dallas, for the plaintiff, 
and by Lewis and E. Tilghman, for the defendant. 


For the plaintiff, Dallas premised, that the case admits all the 
facts essential to constitute a legal right of recovery: the note 
was originally issued for a valuable consideration; it Was deliver- 
ed in New-York; all the parties to the note and the attachment, 
except Bingham, are citizens of New-York or Massachusetts; it 
was attached before it was due; the note vested in Duer by the 
delivery, and was afterwards divested for a valuable considera- 
tion, without notice of the attachment, ‘by delivery and without 
Duer’s indorsement; and promissory notes are on the same foot- 
ing in New-York as foreign bills of exchange. Whether, then, we 
consider, 1st, the nature of the contract between the original 
parties to the note; or, 2d, the operation of the transfer, by deli- 
very, from Duer to the purchasers of the note, the plaintiff is en- 
titled to recover. 


ist. The original contract was an agreement by Bingham, to 
give his own note, payable to Knox, or order, indorsed in blank, by 
Knox, to Duer ;.and such a note is transferable merely by delivery. 
Doug. 633. 9. This quality of transfer by delivery, was the es- 
sence of the contract; so that the person holding the note om the 
day of payment might be entitled to receive*the amount. As long 
as it remained in the hands of Duer, it was susceptible of such a 
transfer; the right could not be changed, modified, or defeated, 
by Bingham himself; and though a creditor of .Duer’s might at- 
tach a debt due to him, he could not alter the conditions of the 
contract on which the debt arose; on the one hand, to release 
Bingham from the obligation of those conditions; or, on the 
other hand, to injure him for performing them. 

But the place of negotiating the contract was New-York; and 
the note was actually delivered there. The law of New-York, 
therefore, is to be regarded in construing the contract and obli- 
gation of the parties. It is true, that the note is dated at Phila- 
delphia, and is made payable at the bank of the United States: 
but Philadelphia merely designates the “man of the drawer’s resi- 
dence; the note is not*payable at his house; and being payable 
at thie bank of the United States, does not necessarily make it 
payable in Pennsylvania. 1 vol. 284. Swift's edit. Acts of Con- 
gress. The note never passed from the drawer im Pennsylvania; 
but continued in his hands, in the nature of an escrow, till it was 
delivered in New-York. The delivery there, first gave life to the 
note. It was, of course, contemplated (as the event has proved) 
that the note should be negotiated where it was delivered; that it 
should circulate there till the day of payment; and that on the 
day of payment it should be presented at the bank of the United 

Vo1. IV. H States. 
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1799. States. Referring, therefore, to the lex /oci as our guide, a promis- 
‘— sory note must be regarded as a foreign bill of exchange, which — 


can never be affected in the hands of a bond fide indorsee, on ac- 
count of any circumstances, not appearing on the face of the instru- 
ment itself. 2 Dall. Rep. 396. But even considering Philadelphia 
as the place of executing the contract, what would be the effect? 
It is the place where Binghamisto pay accordingto the terms of the 
contract; that is, to pay to any bond fide holder by the indorsement 
of Knox, and the delivery of Duer; so that it could not be ascertain- 
ed to whom he was debtor on the note, till the day of payment. 
There is no analogy between the present case, and the case of 
M‘Cullough v. Huston. 1 Dall. Rep. 453. There the equity al- 
lowed was between the drawer and payee, arising on a note, 
which was not like a foreign bill of exchange, but was of a re- 
stricted negotiable character under an act of assembly. Even if 
this had been, strictly, a Pennsylvania transaction, Ludlow would 
only have taken the note, on the principle of A/‘Cullough v. Hus- 
ton, subject to the equity existing between Bingham, the drawer, 
and Knox, the payee. Besides, the Court have repeatedly decided, 
that the principle of that case did not apply to accommodation 
notes. It is, likewise, to be observed, that by the act of assembly 
the drawer is liable for no more than is due upon the note at the 
time of the first assignment; and there is no question in the 
present case as to the amount, but merely as to whom the amount 
is payable. . 
2d. The operation of Duer’s transfer by delivery is conclusive. 
It is a great ruling principle, that circumstances existing between 
parties to a contract, shall not affect the rights of third persons. 
Nothing that passed between Bingham and Duer, which the face 
of the instrument does not show; no right which Fish acquired 
against Duer, ought to affect Ludlow, without notice express or 
implied. A latent bar ought never to impeach the validity of an 
apparently goad transfer of negotiable interests. 1 Lofts. Gilb. 
Evid. 194, 5:On the face of the note, the contract of Bingham 
has no relation at all to Duer; it does not appear that Duer was 
ever interested in it; and though it may be presumed that the’ first 
purchaser, who took the note by Duer’s delivery, was apprised of 
the fact, the presumption, will not in any degree, apply to the 
plaintiff. The case admits, indeed, that there was no express no- 
tice of the attachment, and there is no ground to argue an implied 
notice from the record: for, even if a citizen of New-York, purchas- 
ing a note, or a bill of exchange in New-York, is bound to respect 
the laws of Peynsylvania, and to examine the records of all our 
Courts, before his purchase, to ascertain whether an attachment 
has not issued against every indorser of the note, what was there 
that could lead to such an examination, in relation to Duer, who 
is not a party to the note, and might be an utter stranger to the 
present plaintiff? Again: if notice is to be presumed_from the 
lis 
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hick lis pendens, it applies to a negotiation in London, or Amsterdam, 1799. 
aa as well as in New-Y% ork; to a bill of exchange, or any other cone —\¥— 
aes _ tract, as well as to a promissory note; and toa negotiation through 

Iphia a hundred persons merely by delivery, as well as to such a nego- 

fect? tiation by an individual. It is obvious, therefore, that the credit 

f the and facilities of commerce would be destroyed, should such a 

eaésit doctrine prevail. ; 

tai _ The consequences of allowing the attachment as a bar would, 

ene! likewise, be peculiarly unjust and injurious to the present holder 

oe of the note, who did not take it on the credit of Duer, and to 

yal. if whom Duer is in no wise bound. If, indeed, payment to Fish is 





a good payment of the note, it is a payment by the drawer; and, 


yo of course, it extinguishes all remedy against the indorsers, whose 
en if undertaking is merely a collateral one, to pay on the drawers de- 
ould fault: so that the plaintiff, the last indorsee, taking the note, per- 
Hus. haps, on the credit of the indorsers, more than on the credit of the 
RE drawer, is deprived of every security, without any imputable 
TIS laches on his part. But a fair holder, for a valuable consideration, 
aticen of a bill of exchange, or note payable to bearer, is protected even 
mbly against the true owner, who has been robbed, or has lost the in- 
¢ the strument. 1 Burr, 452. 3 Burr. 1516. 1524. 1 Bl. Rep. 485. 


- the 4 Bac. Abr. 705, 6. The attachment cannot surely amount to more 
than a legal assignment: let it, therefore, be supposed, that Duer 


= had assigned the note to Fish, with notice to Bingham; still the 
aie plaintiff, a purchaser of a negotiable instrument, for a valuable 
abe consideration, without notice, would be entitled to recoyers Or 
TAP: let the stronger case be supposed, that on such an assignment, the 
Soca note itself had been delivered to Fish, but that he had lost it, or 
sired had been robbed of it, that Duer had found, or had. stolen it, and 
ae ok 1 afterwards had sold it, the purchaser would be entitled to receive 
f the money from Bingham, and not the assignee, The rule is ex- 


Gilh emplified in the fullest manner, by considering the note as payable 
3 to bearer; for, unless Duer keeps it till it is due and payable, he is 


ore not the bearer contemplated by the contract; there is no engage- 
‘nab ment to pay him at all. Though, therefore, our law permits the 
a of attachment of debts due and payable, it is manifest that unless 
the Duer held the note till it was actually due, it could not be payable 
al to him, and if not payable to him, it could nat be attached as 
slied his debt. If the instrument of contract had expressly provided, 
has: that something being done by a third person, the debt should be- 
spect come the property of that third person, when the act was donc, 
yee Duer’s interest must surely escape, and nothing would remain 
rien?’ upon which dn attachment against him could operate. Though 
eat not by the words, yet by the nature of the contract, the same ef- 
who fect is produced: for, a third person being the bearer on the day 
the _ of payment, and presenting the note, at the place of payment, the 
‘the: @ contract is to pay him; and every antecedent transmissible interest, 





® = ef which Duer was possessed, is effectually extinguished. 
, For 
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te Fish, having attached, while the note was in Duer’s hands, ob-» 
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For the defendant, E. Tilghman and Lewis* contended that 
tained a legal lien upon the money mentioned in it; although the 
money was not then due from the drawer, nor had the note ever 
been in the possession of the attacher; and that having pursued 
his lien, without /aches, he is now entitled to the money. The 
general principle of the attachment law, is clearly in favour of Fish; 
and his claim must prevail, unless the plaintiff in error shows, that 
the note was a species of property not liable toan attachment. 
In attempting to maintain this.exemption from attachment it 
has been urged, that the note is subject to the laws of New-York, 
where promissory notes are upon the same footing with bills of 
exchange; and, therefore, it was not attachable: but the fact, and 
the inference deduced from it, are alike denied: The note was 
executed at Philadelphia; itis dated there ; it was there indorsed 
by Henry Knox; and it is payable at the bank of the United 
States. It is true, that the note was delivered to Duer in New- 
York, agreeably to Bingham’s contract; but Duer well knew that 
it had been previously executed in Philadelphia, and by the de- 
livery in Philadalphia, Knox’s indorsement took effect. An ex- 
press stipulation on the face of the note, made it payable at the 
bank of the United States; and it is an established principle, 
that a contract for the payment of money is to be governed by 
the laws of the place, where it is payable. Prac. in Chan. 128, 
2 Burr. 1083, 4. 1 Bl. Rep. 258, 9. It is not a sufficient answer, 
that the bank of the United States is not permanently fixed at 
Philadelphia; for, the parties to the contract, in making it the 
place of payment, considered it as at Philadelphia; and there 
could be no idea of a removal of the bank, while Philadelphia con- 
tinued the seat of the federal government; inasmuch as it is ex- 
pressly provided, that the officer at the head of the treasury de- 
partment shall be furnished with weekly statements of the affairs 
of the institution, and should be entitled to inspect the general 
accounts in relation to such statements: 1 vol. 293. sect. 7. art. 16. 
(Swift's edit). The place of payment was, evidently, fixed for 
the drawer’s convenience: and although, if there is a place ap- 
pointed for payment, a personal application need not be made to 
the drawer of a note (2 Hen. Bl. Rep. 509.) yet, stipulating 


that payment should be made at the bank of the United States, ; 


shows that the law of Pennsylvania was to furnish the rule, for 
construing the legal effect of the contract. 

Again, it is urged, that the note was in the nature of an escrow 
till it was delivered to Duer at New-York; and that receiving its 
life in New-York, it must be governed by the law of the place of 


* Tilghman having embraced in his argument on the present occasion, 
ajl that had been suggested by Lewis in the Supreme Court, the latter de- 
clined entering again into the discussion on the writ of error. 


its 
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that jts existence. But the note is payable in four years from its date; 1799. 
ob- » and, therefore, even considering it in the nature of an escrow, V—7 
the when the condition was discharged, it took effect, with relation 


ever to its date and execution in Philadelphia. There is nothing to 





sued show, that with regard to this note, more than with regard to 
The any other note executed and payable in Philadelphia, but deliver- 
‘ish; ed to the indorsee in New-York, it was in the contemplation of 
that the parties, that New-York should be the scene of negotiation. 
It is in vain for the counsel to assert, that it could not have been 

nt it put in circulation at New-York, with a view to the laws of another 
York, state; for, the date of the note, and the place prescribed for its 
Is of _§ payment, are premises from which the legal inference is insur- 
yand mountable, that the law of Pennsylvania was contemplated. Let 
was it be supposed, that on the day of payment Bingham-had tendered 
rsed the money at the bank of the United States, when no person was 
nited yeady to receive it: the tender, if legal, would discharge him 
Vew- from any claim for future interest; but by what law would the 
that validity of the tender have been tried? Or suppose, that the note 
e de- had been invalid by the law of Pennsylvania, could it have been 
n €X- _ rendered valid by reference to the law of New-York? 
t the It has been objected, however, as another ground of opposi- 
ciple, tion to the lien of the plaintiff in the attachment, that even an 
d by attachment cannot prevail against the bond fide holder of the note, 
128, for a valuable consideration, and without notice: while it re- 
swer, mained in the hands of Duer, the adverse counsel admit, that it 
ed at was subject to an attachment; but they contend, that the defend- 
it the ant in the attachment might defeat the lien, whenever he pleased, 
there by the mere delivery of the note. It will hereafter be shown, 
z cOn- however, that the concession and the argument cannot be recon- 
is €X- ciled. But the corner-stone of the defence is, that notes of this 
y de- description are to be governed only by what appears on the face 
iffairs of the paper; and this, undoubtedly, is the law in England (whence 
neral the authorities have been adduced) except as to attachments. In 
t. 16. Pennsylvania, however, the face of the paper is not the criterion, 
d for on which a bond fide purchaser is to judge. , The distinction arises 
"e ap- on this ground, that in England the holder of a promissory note 
ide to is not considered as an assignee, but in Pennsylvania he is so 
lating considered; Doug. 614. and although an indorsee in England is 
tates, | discharged from all equitable circumstances existing between the 
e, for original parties, which do not appear on the instrument itself, an 
assignee of a note, in Pennsylvania, is bound to resort to the 

scrow drawer, to know whether there is any defence equitable or legal. 
ng its Showing, then, that the face of the note is not the criterion, we 
ace of destroy the very foundation of the plaintiff’s claim. That the in- 


dorsee takes the note subject to all the equity between the draw- 
casion, er and indorser has been expressly adjudged. 1 Dall, Rep. 442, 
ter de- 3, 4. The negotiability of the note is qualified, not absolute. 
The first indorsee, indeed, is as innocent, as any subsequent one; 
and 








1799. and if the equity of the drawer’s defence against the indorser is 
Ley to affect the first indorsee, there can be no just reason why it 
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should not equally affect the second: the fate of the note is the 
same in the one case, as in the other; the second indorsee can 
recover no more from the drawer than the first; and it may as 


fairly be contended that a payee could defeat an attachment by — 


indorsement, as an indorsee by delivery. 

It is asked, whether it is reasonable to expect that the purchaser 
of the note in market, should inquire after attachments, or liens 
against Duer, whose name does not appear on the note? And 
yet the plaintiff himself relies on the supposed terms, on which 
the note was delivered to Duer in New-York. But the fact is, 
that the note came to Duer for a valuable consideration, as a 
common note, not merely as an accommodation note; and our 
argument is, that the face of the note affording no criterion to 
protect the holder from a set-off, or attachment, against Duer, it 
was incumbent on the person purchasing it, to apply tothe drawer 
for information, not, particularly, as to the right of Duer, but, 
generally, as to the validity of the note. 

The adverse counsel urge, that if payment by Bingham to Fish 
will be good, then the note will be extinguished, and the holder 
can have no remedy against any of the indorsers. But might 
not each indorser recover from the person with whom he dealt, 
in an action for money had and received? At all events, each 


party to the note runs his risque; it is nothing more than the 


risque run in the case of notes given in England, upon usurious 
and gaming contracts; nor is it harder than the operation of the 
principle in A/‘Cullough v. Huston, which would have produced 
the same decision, had there been twenty indorsers on the fiote 
then in controversy. 

That Fish’s right could not be stronger, as plaintiff in an at. 
tachment, than as the assignee of Duer, is a position not true to 
every intent. For instance; Fish might attach the ‘debt before it 
was due. Again; in the case of an assignment he would be 
guilty of /aches, and ought to answer, for not taking possession of 
the note, or for suffering it to be lost, or stolen; but from the 
very nature of the attachment, a hostile process agajnst Duer, 
Fish could not obtain the possession of the note, and the law 
will aid and supply the want of it. Nor is it correct to say, that 
Bingham was a debtor to no man till the day of payment; and 
then only to the bearer of the note; for, the obligation of the 
drawer was coeval with the execution of the note, which was 
debitum in present?, solvendum in futuro; and a debt of that de- 
scription is clearly attachable. 2 Dall. Rep. 211. Though the 
drawer is guilty of some negligence in making a payment, with 


out indorsing it on his note; yet, even in his case; it has been 
shown, the payment will be allowed in Pennsylvania against a 


bona fide holder, without notice: and, surely, the case against 


the 
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the garnishee is much stronger, the plaintiff in the attachment 1799. 
. being in the prosecution of a legal right, and founding his de- —+— 


mand against the garnishee upon the positive provisions of the 


_ act of assembly, which, though it is in some respects analogous, 


in others extends further than the custom of London. The words 
of the original act speak only, it is true, of goods, chattels and ef- 
fects; but they were always construed to include debts, and even 
lands ; and the supplement expressly extends to the goods, chattels, 
monies, effects, and credits of the defendant: 2 vol. 733. Dall. edit. 
The attachment, ipso facto, secures the effects attached, to abide 
the judgment of the Court: 1 vol. Penn. Laws, p. 60. Dall. edit. 
The words of the domestic attachment law (a law made in pari 
materia, and, therefore, to be regarded on the present question 
of construction) expressly recognise “ lands, goods, chattels, and 
effects,” as objects of attachment; and among the powers vested 
in the auditors under such an attachment, they are authorised “to 
“ grant and assign, or otherwise to order or dispose of, all or an 

« of the debts due, or to be due, to and for the benefit of the said 
“ defendants [in the attachments] to the use of their creditors. 
« And, that the same grant, assignment, or disposition, of the 
“ said debts so to be made, shall vest the property, right, and 
“ interest, thereof, in the person or persons, to whom it shall be 
“ so granted, assigned, or ordered, by the auditors; so that such 
“ assignees may sue for and recover the said debts in theit own 


‘“ pames, and detain the same to their own use. And that after 


“such grant, assignment, or dispositidn, made of the said debts, 
“neither the defendants, nor any other to whom such debts shall 
“ be due, shall have power to recover the same, nor to make any 
“release or discharge thereof.” Jbid. s. 2. 7. p. 194, 5,6, 7. The 
domestic attachment has, indeed, the effect of a bankruptcy; but 
if the plaintiff’s doctrine is true, a bankrupt’s 2 IT may effectu- 
ally, by mere delivery, pass away notes indorsed in blank. 

In Carthew 26, itis said, that bills of exchange are attachable, 
according to the custom of London; and the adverse counsel ad- 
mits, that the note was attachable, while it remained in the hands 
of Duer. But if so, how can the attachment be dissolved, with- 
out appearing to it, on the terms of the law? There is no laches 
om the part of the plaintiff; and if the note could be attached at 
all, it must be effectually attached. It is idle to allege, that the 
success of the attachment’ must depend on the note’s remain- 
ing with the defendant, till the attachment had run its course. 
Suppose a judgment had been obtained against the garnishee be- 
fore the note was due, with a stay of execution till it became 
due, could this lien be defeated by a subsequent sale and delive- 
ty of the note? Suppose a suit instituted by the indorsee of a 
note against the drawer, and the note afterwards lost, or stolen; 
would the claim of a bond fide purchaser, in such cases, super- 
sede the suit, or prevail against the plaintiff in it, after he had 

. obtained 
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1799. obtained a judgment? Suppose a bill of exchange protested for 7 x 
——_ non-acceptance, a suit and judgment upon it, and afterwards, but 9 


before the day of payment, it was lost; a bill may be negotiated — 


after such a protest (2 Dail. Rep. 396.) and, yet, would a pun § 


chaser be preferred to the plaintiff in the suit, or could he reco. 
ver a second time from the drawer? The attachment ought, in 
short, to be regarded in the nature of a suit brought by Duer 
himself, 

The hardship of the case is not so great, or so unprecedented, 
as to require an extraordinary interposition of the Court, to 
change, or modify, on equitable principles, the operation of a posi. 
tive law. In England,notes, and other securities, given upon usu. 
rious, or gaming, considerations, are void in the hands of a bond 
fide holder, for a valuable consideration, without notice, even as 
against the drawer, who was accessary to the injury and embar. 


rassment by issuing the note. In those imstances, as well as in a 


the present instance, no warning appears on the face of the paper; 
and the bar is, emphatically, a latent bar, no record existing by 
which it could be traced, or ascertained. Is it not as reasonable, 
as just, that the attachment should operate in favour of a bond 
fide creditor of Duer, who had no power to obtain possession of 
the note; as that the original taint in the consideration, of a 
ing, or an usurious, contract, should operate im favour of a party 
to thé itlegal transaction? 

Upon the whole, Fish has attached when the property and the 
possession of the note, were both in Duer; and his opponents 
must convince the Court, that an attachment, once operative, can 


be legally done away, without some /aches, or relinquishment, on 


his part. 


Ingersoll, for the plaintiff in error, in reply. The question un 
der consideration is novel, curious, and, in its consequences, 


most extensive: it is not too much to say, that the negotiable B” 


paper of Philadelphia, depends, for its circulation abroad, upon 
the event of the cause. The subject may be considered, with 4 f 


view to support two positions: 1st. That the note, under the cir #5 


cumstances of the case, was negotiable, the property of which, 
after the indorsement in blank, passed by delivery as a bill of ex 


change payable to bearer. 2d. That negotiable paper of this de 


scription, is not within the spirit, intent, and meaning, of the at 
tachment law of Pennsylvania; especially when put into circular! 
tion and negotiated out of the state. : 


ist. The note passed by delivery as a bill of exchange, payable. 
to bearer. Under this general proposition, we derive the title ol 
the plaintiff immediately from Henry Knox, not through Wilkam 
Duer: but against the proposition several objections have beet 
urged. It is said, that in Pennsylvania promissory notes are not 
within the law merchant; that they are regulated by the comme 
law princigle, in pursuance of which every assignee takes the iF 


strument § 
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' " strumient subject to’ it fn om pase consideration that affected the 1799, 
or; that the act places notes on a footing with toy 
" s, enabling lletateisceoes-icovensendy whandhalh apbensee 
bese Ps due te the time of assignment; and that these doctrines 
“have been exemplified and enforced by legaldecisions. But the 
“answers to these ‘suggestions, will satis show, either 
that they are'not founded in fact, or that they are inapplicable on 
the present occasion. 

Promissory “notes in Pennsylvania are governed by the statute 
© of Anne, as far a8 respects the payee’s remedy against the drawer, 
“in an ‘action upon the‘notes themselves; and, therefore, they are 

~ within the law merehant. The act of assembly, when it provides 
_ a further ‘remedy for the indorsee, implies and recognises the 
_” law to be 80. “At common law, a promissory note could not be 
declared “on; all the declarations on record upon “promissory 
‘notes, state the lidbility as arising under the statute of Anne; and 
_ the distmction im this particular has been repeatedly recognised 
by our Courts. The statute of 9 & 10 W. 3. c..17. placed. in- 
*Yand bills of exchange upon a footing with foreign bills sand the 
statute of 3 & 4 Anne, c. 9. placed promissory notes upon a 
_ footing with inland bills: after an indorsement, therefore, promis- 
sory notes afte to be regarded as foreign bills of exchange. It is 
true, that our act of assembly limits the drawer’s roe vison 
‘to an indorsee, os Powe measure of his responsibili wenic pegs, 
> but nothing can be more extravagant, or unjust, site deduc- 
* tions which have been attempted, at different times, from that pro- 
! Vision, a8 ‘recognised in Mf/*Cullough v. Huston. 1 Dall. Rep.'444. 
* It was once, indeed; introduced as an authority to: release “9 

friendly indorser of an accommodation note, from all’ obli 

» to pay the indorsee: but the Court declared, that the defettainte- 
tion only applied to the case of a drawer’s being cheated by the 
if ee (when, as in the instances of gambling and usurious notes 
_.m England) he should not be made liable to the indorsee. "What 
analogy, however, can be s sted between Df*Cullough ¥. Hus. 


ok ton, and the present case? The defendant is not ¢ of to an- 


: swer the holder of the note further than if the payee was 'plain- 
- tiff; there is_no idea that the defendant has been de ; the 
~. consideration for which the note was given has not failed; the 
” defendant has made no payment; he owes the full’ nominal 

: amount; of the note; and, in short, he is a mere stakeholder. 
In the casés that have been hitherto decided, the dramatis 

persone were ‘the drawer, the payee, or indorser, and the in- 
“dorsee: here a new corps of actors appears, the créditors of an 
‘intervening holder of the note, as plaintiffs in the attachment. 
In those ‘cases, ‘there was fraud; in the present case, the contest 


: ’ js between an imnocent holder of the note, and a claimant by le- 


* gal process. In those cases, if the remedy failed) against the 


ont drawer, it might be pursued against the indorser;.in the present 


case, the debtor in the attachment is not an indorser, the person 
I w 


; 
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1799, who sold to the plaintiff is not an indorser; and, as faras appears 
—_— by the state of the ease, we are without remedy, unless this action 
succeeds. me “ 

The nature of the promissory note in question remains, then, 


to be ascertained on abstract principles, public policy, general 
convenience, the reasonof the case, and the design of the attach. — 


ment law. On the face’ ‘of it, the note appears caleulated for ~ 
general circulation, unaffected by local circumstances: itis ~pay- — 
able at the bank of the United States; and that institution was - & 
not stationary, for its commencement of business only was-fixed _ 
at Philadelphia. A demand at the bank of the United States; 
wherever its business was transacted, when the note became duey  & 
was the only condition that remained to be performed. 2 A. Bu 
509. The note took effect and became operative by the delivery } 
only, which was in New-York: M‘Konm:v. Elton.® And there — 
promissory notes are on footing with bills of exchange. It-wag 
the intent and meaning of the parties that the note should cireue 
late there, and be governed by the law of that state, Conventia — : 
vincit legem. Reed vs Ingraham. Post. ‘The act of assembly; in- ~ 
deed, cannot refer to notes delivered and put in circulation outof — 
Pennsylvania; and surely, the objection arising under-our veto 
law, ought not to proceed from the plaintiff in the 
citizen of New-York, a party to, and pee , the laws of that 
state. The note was originally in the form a bank post notes § 
and after the indorsement in blank, it assumed the character of © 
a common bank note.» It ‘has, likewise, all the 
pte sere of a bill of exchange: it is entititled to three days J] 
grace; the indorser is answerable to the indorsee, without express J 
covenant, though the note be forged; and immediate notice must - 
be given to the indorser, if the note is dishonoured. 


Pie But negotiable paper of this description, is not within aig | 
irit, intent, and meaning of the attachment law of Pennsylvania, | 
€ opposite doctrine would render our act of assembly a per- | 

fect snare; and inevitably prevent the extra-territorial Soon 

of any note, or bill of exchange, on which any citizen of o 

vania was drawer or acceptor. For, if Duer had piirchased thi 

note one hour, and sold it the next after the attachment was 

the rule contended for would equally apply. Such is the absurd 

monstrous inconvenience to which this pretension leads, that nei- ff = 
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* M'Kimm aP n This case was decided se the Supreme me some §- 
years ago. The defendant proposing to give a preference to the plaintiff, inan 
arrangement with his creditors, drew a note in the plaintiff’s favour, and signed 
it; but, doubting afterwards the propriety of the measure, he put the note into — 


his own desk: The plaintiff he this circumstance and a to the de- 


fendant’s wife, in the defendant’s absence, for the note; who having a key of 9 
the desk, unlocked it, delivered the note to the plaintiff It was adgudged, “9 
that the mere signin the note, without a delivery by the drawer to the 
payee, gave it no e ts and that the plaintiff could not take advantage of s 
possession, surreptitiously obtained. 
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ther.the person who sells, nor the person who buys, can know the 1799, 
_ injustice that they are concurring to practise: the one has sold what Geyent. 
__ he had no right to part with, and the other has paid a.valuable 
consideration for nothing; and, yet, the former shall be innocent, 
and no. negligence can be imputed to the latter! The dis 
has no extra-territorial operation, and cannot be regarded »as 
implied notice to citizens of other countries, . 
ut the attachment cannot, surely, give a better right to Fish 
to claim payment from the drawer, than a sale for value, with 
notice to the drawer, though without delivery of the note; or 
Ge the cases already put) a sale and payment, with delivery of 
§ the note, which is afterwards, however, lost or stolen, and n 
% tiated bond fide. By the act of assembly debts may bevattached, 
} and so may money: but suppose a sum of money had been 
_ Specifically attached, and the garnishee had afterwards paid it 
away, could the money have been followed into the hands of a 
) bona fide receiver? If goods, indeed, are attached, and afterwards: 
lost, or stolen, they may be pursued, and if found again, will still 
t be liable to the attachment: but not so, in the case of money; a 
distinction which exemplifies and establishes the rule. on out 
part. For, notes payable to_bearer areregarded as money; 
and the reason applying equally to both objects, the law mustbe - 
the same. Norcan an attachment alter the nature and conditions 
of a contract; as; in the present instance, the negotiable nature 
. of the instrument, and the condition that it shall pass by delive- 
ry. Itis the same thing, whether the condition is expressed by 
"} the parties, or implied by law, An attachment of real, 
} would not prevent a springing use, or a resulting nay a 
estate, might, therefore, change its owner pending the attachmént. 
| And why not the property of a note, liable, by the nature of che 
contract to this contingency, that it shall cease to represent a 
debt owing to Duer, and become a debt owing to Ludlow, if 
Ludlow is the bearer on the day of payment? Debts, in general, 
ate not liable to such contingencies and conditions; they are not 
negotiable; and, therefore, (though it is only by implication our 
law is extended to them) they may with certainty be ects of 
attachments. But even stock-contracts, or bonds, pay: toa 
man, or his assigns, cannot be affected by an attachment made im 
another state. a 
Does it, then, require a greater latitude of construction, than 
is authorised by precedent, to exempt negotiable paper, circu- 
lating abroad, from the meaning and operation of the attachment 
law? It is not tocontroul our Act of assembly by the law of New- 
York; but to give to our Act a reasonable interpretation. While 
paper credit remains in use, it should be regulated by plain and 
form rules; 1 Dail. Rep. 270. and that the bond Pong s einped 
should only be affected by what appears on the face of the in 
strument, is the characteristic of negotiable. paper. 1 Loft’s td 
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1799. 195. 2 Dall. Rep. 396. The departure from. the strict terms .of 
~~ a law, in a variety of -other.imstances, will authorise. a much, 
greater latitude of construction than the. present case. requires., §f 


The cases. of the sick sailor, who remained in a foundering ship, . 
of the surgeon who bled a man in the street, and of ecclesiastical ; 
leases, in England; 1 Bi. Com. 60, as well as the case of, unre- 

corded mortgages here, 1 Dail. Rep. 434. are strong examples, 
~ But construction on one side or the other forces itself upon the:, 


Court.. An indorser is guarantee for the payment of the note te, 


the holder, if it is not paid by the drawer; a payment to one not, 
the holder, is not an exception known to the law merchant; and 
can a municipal regulation. alter the general law, operating ona 
negotiation out of the state? A statutory assignment by bank- 
ruptcy (which is an assignment of rights of action, and stronger 
than an attachment) will. not enable the assignees to claim from 
the drawer against a bona fide holder. A judgment in an at+) 
tachment is not conclusive evidence of a debt out of the. state, 
in which it is rendered: 1 Dall. Rep. 261. and the death of the 
defendant, after interlocutory judgment, destroys the attachment, 
because there is not any party in Court; because executors, or 
administrators are not liable to enter special bail; and because 


no foreign attachment can issue against executors or administra- , 


tors. 1 Dall. Rep, 248. (1) 

The attachment law of Pennsylvania is a copy, in some mea; 
sure, from the original mode established as the custom of London; 
and that the currency of bills and notes in London (which even 
pass under a bequest of money in a will. 1 Burr. 358.3 Burr. 
£516. 1524, 5. 1530. 1. Bl. Rep. 485.:4 Bac. Abr. 705, 6. 2 Burr, 
675.,1225.) should be.impaired and endangered in this way, is 
sQ‘improbable, that the most authoritative precedents are neces- 
sary to induce belief. A. precedent is, however, cited, but of so 


light a texture, that it will hardly bear examination: it is cited, : 


too, against a bona fide holder, who never knew of Duer’s inte- 
rest, or possession of the note; who may fill up the blank in. 


dorsement as he pleases; 1.BL Rep. 296. who may deduce his, 


title immediately from Knox; 2 Burr. 1225. 1216. and who, in 
that way, can never be injured by any thing. which Duer has 


done. The solitary precedent is cited from Carthew 26. where, 
it is said, that a bill of exchange is liable to attachment... But ~ 
this was not the point of the cause, and ought, therefore, to bey 7 


disregarded; 1 Burr. 526. 3 Burr. 1730.. the only point turn- 


ing on the question, whether a prohibition ought to issue... The» 
debt due, and the debt attached, were both upon bonds, not.on, ~ 
a bill of exchange. Holt. 179. The incidental observations re-» 


(1) The defendant died after final judgment, but before the money actually. — | 
paid by the garnishee: query, the effect of his jewh, since the psi + 


might be dissolved by entering ial bail at any time before such payment?’ 
This point was stated, but not on, by the plaintiff’s counsel. ; i 4 
1¢¢. 


a 





ee. ee oe 





—4 &. 


YS ee ee. 
























Hics Court or Ednors AND APPEALS. 


; lied on; did: not proceed from the Court, or*any ayo of it}! sido. 
- and the same case is reported in three cher books of superior o_o 
character, without a word of a bill of a way of: 
allusion, from the Court, the counsel, or the reporters. ' 179 
1iShow.9.° Comb. 109... But-even this precedent might be ex-» 
plained, consistently with our doctrine, by supposing ‘it* ‘meant, 
that a bill of exchange might be attached after it was due; for, 
_ if negotiated after it'is due, it can only be ina limited» de.! 


; liable to all exceptions as paper not negotiable.» 2 Dail.” 
. 396. 


_After consideration the unanimous opinion of the Court was 


' delivered, by the Chief Fustice, who, having stated. the Siar 
| proceeded as follows: 


M‘Kean, Chief Fustice. The first inquiry, which itis neces-* 
sary to pursue, is, where was the note in eae made, in® 
Pennsylvania, or in New-York? For, whether the act 
relating to promissory notes, is to be introduced, or exclededy . 
in‘forming our judgment, depends upon the answer, that'shall> 
be given'to this preliminary question. 

_ ‘It appears, then, that, although the note was ‘signed in \Phila- 
_Aelphia, it was not delivered in Pennsylvania; but that the deli 
‘very was made by the order, or direction, .of Henry Knox, the 
payee, to William Duer in the city of New-York, inpursuance ‘of 

a contract, and for a valuable consideration. It is certain, that’ 
the bare signing of a note will not give it efficacy. Itmay be: 
signed with a view to deliver it to the payee, ‘on’ his complying’ 
with some previous stipulation; so that im case of a’refusal, % 
would become useless, and might be cancelled | by’the’ drawer.” 
A note is not, therefore, obligatory and: valid, until it has beer 

' actually delivered to the party, for whose use it is drawn; and 

_ as it receives its life, existence, and negotiable charaeter,'at the 

) e where it is so delivered, the law of that place must regu- 
all its subsequent operations. Hence, we consider the 

sent note, as having taken effect in New-York, as being liable'to the 

lex loci of that state (whether depending on positive stattites, or 
_ the adoption of the general commercial law) and as exemptifrom 
the provisions of our act of assembly, by which an‘ indorsee is 
liable to all the equity, that the drawer could enforce agaist the 

ee. 
] ag he note having been thus ‘paid, or deliveted, in New-York, 
| was deemed by the law of that state to be as negotiable as a fo- 
“f reign bill of exchange; ‘and it is the nature of a bill of exchange, 

: when indorsed in blank, 'to pass from hand to hand, by mere de- 

” livery, like bank notes payable to bearer. It is true, that the ne+ 
4 gotiability of the bill may be restrained by the qualified terms of 
@ an indorsement; but there must be express words to produce 
® such an effect. In the present case, there-was no restraint — 

e 
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Raccacd the inegotiability of the notes and im-a due and: fair course‘ot | 
ee ear Ps gem sige ches ily atl ecm | 
it to others, till, at became — 
ak a ey the plaintiff. While, however, it was in the 
eee en Scares See 
and the drawer of the note was summoned 4s garnishee, 
And here the second great question arises, whether, andes” T 
these circumstances, the money “ at, that time, but not 4 
able till long after, on a negotiable note, could be attached asthe 7 
property of Duer, so as to defeat a subsequent purchaser, boné § 
Jide, and for a valuable consideration? In England, I believe,there — 
would be no hesitation in deciding, that it could not. On 
paper credit of that nation, much of its power and prosperity, @f | 
not its very existence) will be found to de ‘depend; and, therefore, . 

_ every thing that can impede, or injure, circulation of bills — 
of exchange, promissory notes, and bank notes, is anxiously — 
guarded against. -The situation of this country, however, is fot 
the same; so that the legislature of Pennsylvania has not found’ 
it necessary to hold in equal respect the rk growin of aie ¥ 
sory notes. When the act of assembly was is % 
notes were little used; they were given for small Pin deers and they § 
seldom passed out of the hands of’ the payee before p 
The object of the act was, simply, to enable the indorsee to sue i oe 
the drawer in his own name; but in giving this benefit, it was 9 jy 
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expressly provided, that he should recover no more, than was,” 
due at the time of the indorsement. This, therefore, lets in the; | 

equitable claims of the drawe- against the payee, when he is sus \ 

by the indorsee ; and even in England, there is no doubt, the.” ; 
coeuldetation of a note may be inquired into, in an action between, : Fy: 
the payee and the drawer. be 

The present case, however, arises from a commercial transac. 
tion in the city of New-York, where the note was regarded inthe — 
light of a foreign bill of exchange. There is no judgment, off” 
authoritative dictum, to be found in any book, that money due! 
upon such a negotiable instrument, can be attached before’ it is ag P 
payable; and in point of reason, policy, and usage, as well’al! 1: a 
upon principles of convenience and equity, we think it would bey @ 
dangerous and wrong to introduce and establish a precedent o 7 
the kind. To adjudge that a note, which passes from hand Aj ‘fs 
hand as cash; on which the holder may institute a suit in his - \* 
own name; which has all the properties of a bank note payat 
to bearer; which would be embraced by a bequest of mon LE 
and which is actually in circulation im another state; should b ihe 
affected in this way, by a foreign attactment, would be, in effect, 
to overthrow an essential part of the commercial system, and t rf 
annihilate the negotiable quality of all- such instruments. 

Tt has been said, that the purchaser of the note (toties quotes), 
was bound to inquire into its validity, by applying to the drawer be- 
fore he bought it. But I cannot perceive the propriety, nor, ae 


a ; 
‘he 
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se " the utility, of imposing such a duty in this,“or"any similar, case. 17994 

fide 4 The distance between the place of the drawer’s residence; and the == 7 

came of ' placeof the note’s ci ition ; and the frequency of the transfers i 

the ] of'negotiable notes, payable at long dates; ’ would render such @ re 

itors, | course highly inconvenient, ifnot impracticable; while the infor. ; 
so | mation tobe derived from it, could only assure the’purchaser, 

ndet, | that®an attachment had not issued at the very’moment of his ap. 

ek | plication; ‘but could*not protect him from an attachment which 

18 } might issue in less than an hour afterwards, and sooner than his 

bone could be accomplished. 

there § Upon the whole, we are, unanimously, of cpinian, that the at- 

n the § tachment cannot be sustained; and that the bearer of the note 


ry, Gf } onthe day of payment, is entitled to recover the money from the 
efore, § drawer. The judgment for the defendant must, dhereleie, be re- 
bills 9% yersed'; and judgment’entered for the plaintiff. . 


we | “Suit, ustice. The opinion of the Court is certainly unani- ¥ 
found’ | mous on the points that have been stated; but I wish. it to be 
ont an ked, that my concurrence. rests entirely on the particular 
issory” " g@rcumstances of this case. The delivery in. NewsYork, which 
, -] gave effect’ to the note, and introduced the law of that state as, + 
fw ‘our guide, is, exclusively, the ground of my assent. 
to sué. § =~ Appison, Fustice. To me, it would have made no difference, 
it was, § had’the delivery and circulation of the note been entirely in Penn- 
n Was, ogee It is expressed in commercial form, and was negoti- 
in the, pon’ commercial principles. On general groun there. 
18 Sti )§ fore, as well as for the particular reasons that have been assi 
bt, the, B ed, I think the judgment of the Court is right: and I should be 
tween, § girprised to find any doubt upon the subject in a great commer- 
(7 ® cial city like Philadelphia. 

n ~ a aha *y 
aed f ‘Surrren, Justice. It is evident, that on the abstract question, 
mnt, OFF | the Court do not agree; nor is it necessary that they’should; as 


-s 


z - 
. 






Ly due’ § We are unanimous in the judgment pronounced, upon the 

it ig) peculiar to this case. If, however, I were called upon to give 

welP'agh ai opinion, I should incline to the one expressed by Judge Ad- ’ 
yuld bi <, § dison. 

ert ‘of 9§ ° The judgment below reversed; and judgment to be entered 

iand pe | | for Daniel Ludlow, the plaintiff in error. (2) 

ny * ae « 

siyable i t ' (2) A.question arose, whether this Court should enter the judgment forthe 


_ plaintiff in error, or merely remit the record to the Supreme Court, .that,the 
noney; @ aah might be entered there? In the present case, a decision was imma- 
suld be? 9% terial, as Mr. Bingham, being a mere stake-holder, was ready, at once, to 
1 effect, P% the money, on the opinion which had been dclivered;-but ag a prectdent it 

init e was thought important, and the Court kept the point under advisement.till the 





hext adjourned session. 
quoties) 9 
wer be- © , 
indeed, # 
the 
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ed-es in found. aA ecia eY, 
jectment 
anaken died prose on. 
tate, and leaving no father, see child, grand: ‘ 
sister, living. eS 
« But an intestate had. had brothers and sigs ie va — 
der these circumstances: _ di ate BP reee a 
“ 1st. Richard, mitidiebutencentes, Sie pa 
“2d. Catharine, who married Gaspar SV atornseuks 
. Richard, Margaret, Catharine, Rebecca, Sarah and. 
this family Richard, Se range are dead; but 
them leaving issue... |, ) a 
« 3d. Anne, who pista sade and left’ nae. 
Mary, Daniel, Derrick and Rebecca; all of this family wae 
fife of ‘the intestate;” but all ofthem left issue. ~ “iY 


« 4th, ¥ohn, who died in the life’ time of the seegebile butte is 


issue Anthony (the plaintiff’ in error) Fohn; foseph and Di > i 
and Margaret et died’ s eke intestate’s life time iekvting . 


“ 5th. Margaret, who intermarried, with Reuben Haines, ‘ot 
left issue Casper (the lessor of abe Heistife iff below) Catharine, 


siah, and Reuben; Fosiahis dead leaving one son, who is ndw 9 
alive, and Reuben, is dead witho ut issue. : 
“ It wasa eed that. Mare et daughter of Cathari 
was the saanal Rebeccay died | ete time of the i : a 
“+ And the questions submitted to ips Ge are, ¥ 
plaintiff in error is entitled to, the, whole of a 
Mi. is peak rp the premises are to be divided?” 
Lrg yao wh pl ey nnn Fg of the. pe premi 
law of the So ee site 0 -of the 
ed that the premises.ought.to divided ond the ances 
Act of the Asscanblyn diving the descent of eee ca 
tates. 3 vol, Penn. Lawsy521- Dall. Edit... aa 
The ground of the claim of the plaintiff in error ¥ ,. that th 
intestate had died leaying: the lineal representatives ,, eres 
and sisters, but without ;leaving a father, or mother, pil 
‘ or sisters; that the ion of real estate was not provided or | 
in such. a case of eyeing 2 by any, law, existing at the time ol 
the intestate’s..death ; that Mpiaemaentientisieseaes ha ss 


* There had not been Taye e 
the Supreme Court; but j nt was enjered, by consent 
expedite the decision of the Court of derniér resort: 
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of assembly, the estate must descend to the heir at the common 1799. 
law; and that the legislature had themselves considered it as a W4— 
asus Omissus, by passing a supplementary act to provide for it: 
_. wool. Penn. Laws, 154. (Dall. edit.) The first act was passed on the 
+ 19th of April 1794, the second act was passed on ap baer of April 
1797; but the intestate died between the dates 6f those acts, on 
the 13th of February 1797. The following authorities were cited 
for the plaintiff in’error: Chart. of Penn. , 6. 1 vol. Penn. Laws, 
| “Gn app. 21. (Dail. edit.) Ibid. p. 723. Hale's Com. L. 148. 2 Bi. 
Com. 504. 3 Burr. 1634. 
; The defendant in error admitted, that there was no express 
provision of the act of assembly, passed, in 1794, precisely in ‘all 
. $words defining the present case; but coniuenided: that the case 
was within the general policy of the intestate law, which contem- 
plates, throughout, the partibility of estates; and that construing 
‘the law according to the spirit, policy, and intetition of the ma- 
kers, consistently with reason, and the best convenience, the 'case 
was necessarily understood, implied, and embraced, in the frame 
1} and operation of several of the sections of the law, which were 
9 = eited and analysed. The following authorities were cited for the 
"8 = defendant in error. 1 Plowd. 344, 2 Plowd. 414. 1 Bl. Com. 
=m 87.10 Co. 58. 1 Dall. Rep. 351. 175. 1 Vez. 421. 2 Eg. Abr. 
| 25. 1 Stra. 710. 2 Wils. 344. Burn. Ecl. Law, Hob. 346. 
©, Vaugh.179. 2 Vern. 431. Pléwd. 467. 


_ +! The unanimous opinion of the Court was delivered, to the fol- 
' ‘lowing effect, by the Chief Fustice, in the absence of Crew, 
) © President. 
_ M‘Kean, Chief Fustice. The intestate died, leaving the child- 
ren-of several of her brothers and sisters, and a grand-child of 
one of her brothers: and it is now made a question, whether her 

» eal estate shall be divided among these surviving relations, or 

| «descend entirely to her heir at law? ; 

_.. By the sixth section of the charter granted to William Penn, 
the laws of England “ for regulating and governing of property, 
“as well for the descent and enjoyment oF lands, as for the en- 

'  joyment and succession of goods and chattles,” were introdu- 

ced and established in Pennsylvania, to continue till they were al- 

_ tered by the legislature of the provinee. The common law being, 

%, ‘therefore, the original guide, and the plaintiff in error being the 

> «heir at common law, his title must prevail, unless it shall appear, 

| that an alteration in the rule has been made, by some act of the 
» general assembly. 
_ Now, when the intestate died, there was but one law in exist- 
» ence on the subject, the law of the 19th of April 1794; and 
p though the sixth section of that law provides for the case of a 
_ person dying intestate, leaving, “ neither widow nor lawful issue, 
_ but /eaving a father, brothers, and sisters,” it does not provide, 
| - por does any other of the sections provide, for the case of a 
Vou. IV. K person 


hs 
Oy 
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1799. person dying intestate, without lawful issue, and leaving no father, ’ 
\—~— or mother, brothers, of sisters. The descent of the real estate, j in Fs: 
this specific case, was not, therefore, altered, or regulated, by . aa 
any ors of. fe auaeeee , when the estate was vested in 9. 
the person entitled to take, at the death of the intestate. Ly 
It is probable, that if the case had been stated to the legisla. § 


ture, they would have sane Carnes ‘ 
1704, that they have Soh dodebytic act of the year regan t b pk | 
is urged, that as there is equal reason for making such a distribu. — 
tion, where no father survives, as where a father does survive, the } 
intestate, the Court ought, up the obvious principle and Policy — 
of the law, to supply the deficiency. But, it must be remember. — 
ed, that the system of distributing real estates in cases of intesta- 
cy, is an encroachment on the common law; and wherever such 
- an encroachment takes away a right, _ which would. otherwise be 
vested in the heir at law, the operation of the statute should not — 
be extended further, than it is carried by the very words of the © 
legislature. 
We are, upon the whole, unanimously, of opinion, that the 
judgment below should be reversed; and that judgment should 
be given for the plaintiff in error.. 


2 
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! 
Ewing et Ux. Plaintiffs in Error, versus Houston et Ux,. 


if error from the Supreme Court. A writ of summons in 
partition was issued by the plaintiff in error, in the Court of 
Common Pleas of York county, returnable to September term 

] 1792, by which the defendant in error was summoned to show 
} wherefore the following property, held by the parties as tenants 
in common, should not be divided: to wit; “ one ferry at the 
_ “river Susquehanna in Hellam township in the county aforesaid, 

“ six messuages, one barn, four stables, four gardens, one or- 

“% chard, 250 acres of arable land, and 371 acres of woodland, 
“and the usual allowance of six per cent. with the appurte- 

@ “ances in the same township of Hellam, in-the said county of 
“York.” The writ being returned, “ summoned,” both the 
_ parties appeared by their attornies, the plaintiffs filed a declara- 

' tion, setting forth their titk, and demanding partition of the 

_ same estates that were specified in the writ; and judgment was 
rendered, by consent, in general terms, “ that partition be made.” 

\ Avwrit of partition, accordingly issued on this judgment, re- 
ities turnable 
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1799. turnable to ‘December term 1792, when’ “ the sheriff returns th 0H 


— -“ writ, and that partiti 
3” bo 


thbeen made according to the come» 


— cee 
th the ‘parties appeared by their*attornies; —— 
dd ther the partition so’ made'be » 


“ mand thereof 
and judgment was rendé 
“« confirmed, and be and remain firm and stable forever.” The 
writ of partition recited the words of the writ of summons, ex~;/ 
cept that in describing the place, where the several were ~ 


- 


ek j 
’> 


. 
« the 
ai. L° 
bs 


4 
od 
as 
“0 


situated, the recital added the township of Windsor to th town by. 
ship of Hellam, stating the premises to lie “ with the appurte. § » 


“nances in the same township of Hellam and Windsor, in thé ~~ 
“‘ county aforesaid.” It then proceeded to recite the judgment, 
‘“‘ whereupon it was considered by the said Court, that partition 

“* thereof between the parties aforesaid be made:” and concluded 
with the mandatory clause to the sheriff: “* Therefore we coms 

‘“‘ mand you that taking with you twelve honest and lawful men _ 
‘“« of your bailiwick, &c. in your proper person you go to the said 

“« ferry, &c. And there by the oaths or affirmations of the said 

“‘ twelve men, in the presence of the parties aforesaid, by you for 

“ that purpose to be warned (if upon being warned they will at- _ 
“« tend) and the said six messuages, &c, (specifying all the estates 

‘“* mentioned in the writ except the ferry) with the appurtenances 

‘“‘ (having respect to the value thereof) into two equal parts 

“ you cause to be parted and divided, andtone of the said 

‘* equal parts to the said’plaintiffs, &c. and the other equal part 
“unto the defendants, &c. to hold to them in severalty you 

“ assign and deliver, so that neither the said plaintiffs, &c. nor 
“ the said defendants, &c. have more of the said ferry, six mes- 

“ suages, &c. with the appurtenances than 46° them of right 

“‘ belong or appertain. And the said plaintiffs, &c. their equal 

‘« half part thereof to them allotted, and the said defendants, &c. » 
“ the other equal.part thereof to them allotted, may hold in s¢vee »_ 
‘“‘ralty. And that the partition thereof'so openly and distinctly) | 
‘“‘ by you in form aforesaid made you have before our Judges, — | 
“ &e.” The inquisition held under this writ of partition, after — + 
naming the persons constituting the inquest, states “ that they”) 
‘« were duly sworn and affirmed to divide and make partition of one 


34. 


Eee 


Fae 


Fa PS PERS SRG 


« ferrt, at the river Susquehanna in the township of Hellam and” 


“county of York aforesaid, six messuages, &c. with the appur- "| 
““ tenances in the same township of Hellam and Windsor in the © | 
‘“‘ county aforesaid, between the plaintiffs, &c. and the defend-*~ 
‘‘ ants, &c.” And after dividing and parting the whole into two 


equal parts, the inquisition proceeds to a specification, that the “a 


inquest “ have parted and divided the sa:d ferry, messuages, ~ 
‘“‘Jands and premises with ‘the appurtenances. into two equal; — 
“« parts, having regard to the true value thereof. And the lot)” 
“‘ marked on the annexed draught No. 1. containing the said ferry” aa 
“* at the river Susguehanna, with all the*flats, &c, thereunto bes 
“ longing; the lot marked in the said draught No, 2, &e:; wc 

. * the i 
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» Poste tract of land marked. No. 3, &c., also a fishery on the? 1799). 
| & river Susquehanna, at or near the said ferry, together -with each Capt. 
and every of their rights, &c. they have allotted to the: said> 
plaintiffs their heirs and assigns forever,” &e.(1) A: writ of; 
Pe ‘aror was brought by the plaintiff in the: partition on the judg. 
| ment of the Common Pleas, but that judgment, being afirmed: 
by the Supreme Court, the cause was removed#inte, this Count, 
by the same party. Sh Deere se 


For the plaintiff in error (who. was also the. plaintiff in ‘the 
partition) Lewis made the following objections to the proceed= 
Ings. 


ist. That the original writ, declaration, and judgment, .only 

call for a partition of lands in Hellam township; but the judicial 
writ recites the original writ to. have been for lands in Hellam and 
Windsor townships, and commands a division of them; and the 
return and final judgment are. for lands in Hellam and Windsor 
trwnships. The declaration, judgment, and execution, must pur- 
gue the writ; and if the execution does not pursue the judgment_ 
itis a nullity. Execution is obtaining the actual possession of 
the thing recovered. by law; but the lands in Windsor township 
never were recovered, 1 Inst. 154. a. Ibid. 289.2 Bac, Abr. 329. 

It is evidently an. error of the attorney; but.cam he correct his 
rors in this way? The authorities, both in criminal and civil 
gases, show the contrary; for, although it may not be reyes f 

fo name a township, town, street, &c. in the process and. plead- 
ings, if they are named, they must be proved, 2 Hawk. P. C. 
th 46. 3.34. Salk: 661. Bull. N. P. 89., Hob. 37,8 2 Inst. 
513. Is it possible, however, to maintain, that an execution can 
issue for a greater quantity of lands, or for different-lands, than 
what is recovered by the judgment upon which itis founded? The 
law is incontestably established, that the slightest variance in the 
recital of a record, as. between the count and the wwit,.so between’ 

® the judgment and the execution, is fatal. Cro, E. 185. 329, 330. 
“3 829. 2 Lutw. 1179. 1181. 2 Vent. 153. Gil, C. B. 50. 3y 239, 
® Besides, the statutes of jeoffaille do not extend to judicial writs, 
when the party has no day in Court: and under the authority of 
the present judicial writ, any other lands might as“ well have 
been divided, as those demanded in the declaration and reco- 

ed by the judgment. aa 

© 2d. That the original writ, the declaration, and the judgment, 
are for a ferry, six messuages, &c. but the judicial writ omits 


® (1) Though there wag no other description of the fishery, yet the defendant's 
“counsel insisted, that both the ferry and the fishery were appurtenant to lot 
"Wo. 1; and the assertipn seemed to be supported, on an, inspection of the 
Pdraught to which the inquest referred. The ferry was kept on a part of lot - 
)No. 1; and the fishery, being located within the boundaries of the same Jot, — 
Oe would be © at or near the ferry.” > 
» & e 
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oy by the inquest, who’ fy ache tes fe Coma 


_ nor less; as he'was not’‘commanded to divide the ferry, he h 
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the ferry in'the clause ; and yet the ferry is divi 









and authority in the writ of partition. This, too, is a mistake} 

but the consequences would be ruinous, indeed, if it com 
corrected by the sheriff or the inquest. The sheriff, 

must execute the command of the Court, doing neither moi 








no authority to do so; and, of course, the division is a a 
Hob. 37, 8. Moore 19. 


3d. That the inquest have assigned a fishery to the plaintiffs, 
which never was put in demand; and the defendants sweep the 
same water. 2 Bi. Com. 190, 191. 2 Keb. 413. 580. : 

4th. That it does not appear, on the sheriff’s return, that the 
parties attended, or were warned to attend, the execution of the 
writ of partition; though this was commanded by the writ, is — 
required by the law, and is recognised by all the precedents, 

Sth. That the return to the writ of partition does not state — 
that the premises were assigned and delivered to the respective 
parties, as the writ directs; but merely that they were allotted, 


These objections were answered by Ingersoll and Hopking, 
for the defendant in error, substantially as follows: ' 


ist. That every intendment will be made in favour of a judg. 
ment; 2 Keb. 413. and it is admitted, that all the proceedings are 
regilar till the issuin a the judicial writ.. In the execution of 
that writ, also, the presume the sheriff has acted 
lawfully and faithfully ail th the contrary is shown. But it appears,on 
a connected view of the record, that the. property demanded, is the © 
same property that was divided, the bo. “ same” and “ thereof” 
applying relatively from the first to the last of the process, as de. 
signating the same specific:property. It is true, that the name of 9 
Windsor township is first introduced in the judicial writ; butif § 
the introduction is not tolerated as an amendment for the sakeof 
greater certainty, it ought to be disregarded as surplusage. The _ a 
writ of partition was issued by the plaintiffs, who cannot take ad- “Hy 
vantage of their own error; Moore, 692. 5 Com. Dig. 301, 3 Bh a 
Com. 16. the judgment on the return, it will be presumed, was 9 a 
n 

d 

c 

§ 

d 


Sea ae a: 


Or 


rendered at their instance, at least they appeared by an attorney, | 
on the record; and there has been a long acquiescence,of the 
parties. is 
2d. That the ferry, though accidentally omitted in one clause “§- 
of the judicial writ, is mentioned in other of its clauses, amd is — a . 
contemplated in every part of the record as an object of partition. . 
It belongs to lot No. 1, and may be’ considered as i item : a 
to it. tu 

3d. That the fishery was appurtenant to lot No. 1. and was 
named in the inquest, merely as a matter of detail and speci 


heation 
4th. That 
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7 4 4th. .That notice to the parties.is proved.on, two grounds; 
4} first, because the writ Syasoa it, and the sheri ‘returns, th 
2 | he-has executed the writ ing to the command thereof; and, 
“| secondly, because the plaintiffs issued the writ, they were pre- 
sent by attorney when it was returned, and at that Syl 
" ¢omplained. But even if no notice had been given, there was 
- another remedy; and the objection comes.too late on a writ of 
- error. 5 Com. 301. ; hint, hie MARE tee 
5th. That the writ of partition directs the premises to be di- 
vided, assigned and delivered; it is recited in the inquest; and 
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-p the the sheriff returns that he has obeyed the command of the writ. 
it When, therefore, the inquest declare that they have allotted the 

2 ae moieties to the respective parties, it must be deemed an allot- 
of the ment according to the terms of the command and authority un- 
‘on der which they acted. A , 
rit, 1s ‘ 
ee On the last day of the session, the CourT mentioned, that some 2 
- state doubts had arisen, which would prevent a decision of the cause a 
Ctive till the adjourned session; but that, in the meantime, for their r 
otted. § own information, they should direct a certiorari to issue to’ the? 
obi Court, of Common Pleas of York county, to inquire whether any 

fac precept had been given, authorising the writ of execution, or 
. judicial writ of partition, to issue; and if so, to return it. (2) 
judg. Cur. adv. vult. 
8 are | 
on of At an adjourned session, held on the 17th of ‘¥anuary 1800, 


acted the Court unanimously affirmed the judgment of the Supreme 
rs, O0 Court. 


is the Judgment affirmed. 
reof” : 
is de- 3 
“9 Levezey et al. versus Gorgas et al. 

co . 


) 
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| It error from the Supreme Court. A deg¢laration was filed in 
‘| & the Court below by the plaintiffs in error, against the defend- 
e ad- “i ants, in which they set forth, “ that on the of 1790, 
3B “Hf and thence continually, they have been seised in their desmesne 
» was 8 as of fee of and in a certain water grist mill with the . 
mney, g§) nances, upon Wissahicon creek in Philadelphia county; ak ee 


F 


f the ; » defendants all the time aforesaid and still are in possession of a * 

‘| certain other water grist mill with the appurtenances _ the : 

lause § same creek, and below the mill of the plaintifls; and that the : 
md is § defendants, intending to injure the plaintiffs, had raised their dam 

ition. ; e: . . P . 

enant | (2) Lewis suggested a doubt, whether a certiorari could issue, per saltem, to 
the Common Pleas, overleaping the Supreme Court, on whose judgment the 
/ 9% writ of error was brought; but he agreed to give effect to any mode, that 
was §. might be taken to ascertain the fact in question, and to consider any precept 


j- that issued, as regularly annexed to the record. : 
3 : higher, 
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1799. higher, to wit. rea neg. eactae 
teeny before raised, and, penned back, pent up, 
obstructed Siomntanees ech the said milla te 
-somuch that the peer bbdhclcveck slating all the time afore 
overflowed and greatly damaged, pode” injured, and broke | % 
pieces the. said. pecan wows to their great damage in th 
said hereditary estate, they were forced:to expend 9 it: 
a large sum, &c.-in repairing, &c.” The defendants pleadeq 9 
* not guilty, with leave to alter, and give the special matter in 
“-evidence:” and afterwards “by ageement.of attornies in 
“ ting filed, all matters‘in variarice between the parties, are'refe, 
“red to William Ward Burrows, Alewander Martin, Fohn Holey 
“and George Eyre, who’shall have full power to award whethar 
* any and what sum shall be paid 'to the taintift by the defendant, 
“ and vice versa, to settle their respective claims to the waters of 
“the Wissahicon creek, by fixing what shall be the heighth of 
“the defendant’s dam, ‘and. whether any alteration shall be made i 
“therein, and to direct, articles to be executed accordingly: 
“ report of any three to be conclusive.” All the referees Co: - 
“red in filing a report, by which it was found and oar "he 
* ist. That the defendants their heirs and assigns shall and may § 
“ erect and complete the mill-dam to their mill now belon | 
“ of a heighth corresponding with the bottom of the hole 1 
“ bored in a certain rock standing and being on the north-east side 
“ of Wissahicon creek, near the ‘said mill. And the said dam of © 
“the heighth aforesaid shall and may forever hereafter keep 
“ and maintain. And if the said defendants, their heirs and am 
“ signs, or either, or any of them, shall and do wilfully Y> OF fi a 
“ Tigently, cause or suffer the said dam to be raised higher than 
‘“‘ is hereinafter mentioned, then and in such case, it shall be 
“ ful for the plaintiffs their heirs and assigns, to give a written 
“‘ notice to the defendants their heirs and assigns, requiring them 9 4 
“to reduce the said dam to its proper level, herein before di ape 
« rected: and if the defendants their heirs and assigns, shall f . 
“ glect or refuse so to do, for thirty days after such notice, t Ne 
“« plaintiffs their heirs and assigns may summon three freeholder 5 
‘« being indifferent men, to view and examine the same; : 4 
“ the said freeholders shall be of opinion that the plaintiff’s; a? 
“‘ are injured by the said dam being carried up higher pte 
“ level herein directed, they shall give a written notice to the 
« « Melendasts, &c. requiring them to reduce the said dam to ~ 
roper level; and if within thirty days thereafter, the defendants, 
“ &c. shall not reduce the said dam to its level aforesaid) ¢ 
- « plaintiffs, &c, may lawfully enter upon the said dam, and abate” 
‘and prostrate the same. 2d.’ In consideration of the foreg 
“‘ privileges the referees order and award, that the de ts 
“ &e. holding the said mill, shall yearly, and every year, pay 10) 
“ tc the plaintiffs, &c. the first payment to be made on the Sti t 
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Been & tf Marctnattatas Aad ale that the defendant do cx ths ater “£799, 3 
i. March next pay to the plaintiffs 5 Sanaa 

SE hind thee od eotntcnen'de pace of the plainteaninnt 

the defendants, on account of the Paid eulllideaie’ ‘Lastly: the 









oke ty a % veferees award and. direct that the said parties: 
' i “shall mutually execute and deliver proper deeds: and-instru- 
«ments in writing, :for the ming assuring, and 


‘“as-well the said. privileges hereby awarded. to the said: 

ter in | “ ants, their heirs, and assigns, as the said annual nied 
D Wri- 4 plaintiffs, &c.:.and it is awarded and directed that the’ parties 
refer. « divide the costs.” On the 2ist of J/arch 1796, “ the na of 
Tole, | .“ the referees was read and confirmed, and judgment nisi. 

hethér ‘die 22d of March, exceptions to the report were filed; but me 
ndant, | hearing witnesses, "end t e argument of counsel, on the 14th of 
ers of September 1796, .% the report of the referees and judgment were 
nth of confirmed” : and thereupon the present writ of error was’ brought. 


made § ~~ On‘arguing the cause in this Court, Lewis, for the plaintiff in 
ys Pi “@tror, took the following exceptions to the record: 
oncure 

~ ist. That the referees had exceeded the authority given 
fe the submission of the parties, inasmuch as they petaly ty 


: ntiffs to sell to the defendants, a certain privilege, and have 
eee . cee! an annual sum, to be paid by the defendants to the 
‘ wide “Plaintiffs, as the price of the privilege, which were not matters 
et Jn variance between the parties, nor included in the rule of refer- 


am of Sent. 
ae _ 2d. That the referees haye. directed deeds to be executed by 


, | me plaintiffs, for assuring to the defendants a new right, not for 
ie “settling the old Fights of the parties (which are alone contem- 


> lane” ¥: in the submission) to the waters of the Wissahicon. 
atti 2% s $d. That the referees have established a new tribunal for de- 
them = ing the future controversies of the parties; a power which is 


re dic | 2Pconsistent with the general principles of law, and not supported 
all ‘es Me by the, agreement, or submission, of the parties. 
e; the 4 -» 4th. That the referees have awarded the parties to. divide the 


Iders, ne 


and if # * 5th. That the judgmient in confirmation of the re report being . \s 
s, &e. § aeeres generally, part of it cannot be afhirmed, and part reversed. oat 
an the # a 235. 2 Bac. Abr. 227. 

to the af ~ The objections were answered by Rawile, for the defendants 

by . # im error, to the following effect: bi 


A . ist,. That, the submission was general, and shows the real points 





ables 4 hn controversy between the parties: and on the principles of the 
going * Jaw of awards in Pennsylvania, the present award, ought to be 
a “enforced. 1,Dall. Rep. 364. 314. 

y 10h, _2d., That the report, as far as it awards the payment of money, 
e Sist Rie heh age the act of A ae but on the other two 


Von, IV. objects 


74 @Asrs AFFrrMeD OR REVERSED IN THE 


1799. objects of the report. (the grant/of the privilege; and the execu 
emp of deeds to et ‘th 
main in the record s rules’ of Court, to be 
ment, of which ‘no ‘writ of error lies. 3 vole 
2 Bae. Abr. 215.3 Insts 315% © * i 
‘8d. That the nt record ‘is inf sent up; ‘but 
either be re to form by the Court, or may s 
consciences by awarding a certiorart; which, however, . * 
fendants in error have no right to isssue. 2 "Bac. Abr. 208 8 , es 
5 Com. Dig. 166. i oe 
4th. That supposing the present record, in all its parts, to be a a 
subject for a writ of exror, It is a maxim, "that no one can assi 
that for error, which is for his own advantage. 2 Bac. Abr. an 
Thus, the referees find that the defendants are entitled to nd é z, * 
privilege, on paying for it; but by way of farther security to the a. 
plaintiffs 3, and for their benefit, a summary examination by fread ‘ Be 
holders is provided, to restrain subsequent encroachments. This — a 
is obligatory on the defendants; but it is optional with the — 
plaintiffs, who may have recourse to the ordinary legal remedies. ‘ ae 
5th. That the report of the referees does not give any 
new to the defendants. The subject in dispute and submitted, — 
was, whether the defendants had a right to raise their dam; andl 
the referees find that they have such a right, by an old continued 
compact, paying an equivalent. 
6th. That the referees, had power to make an award touche 
ing real estate. Kid. 34. 133. 186. 


On the last day of the session, the Court mentioned, oe Bs 
had not been able to form a decisive and satisfactory opinion on” 4 
the authorities and arguments inthis cause; and that, therefore, — 
they would keep it under advisement till the edjoueed sessiqn. 
They added, that if the plaintiff in error was to be considered as 
restrained from pursuing the ordinary remedies of the law, ar 
confined to the remedy prestribed in the report, in case of a 
future nuisance, or encroachment upon his rights, it was 
proeeaes sentiment, that the referees had exceeded their wathoriy dt 

é point, however, was not made in the argument before'the “> 
Supreme Court; and merits further consideration. mn 

Cur. adv. vult. ya ae 


At an adjourned session, held on the 17th of Fanuary 1900, , 
the jutlges delivered their ‘opinions, seriatim, but concurred i 7 
this general result: g 


By the Courr: The agreement of the parties constituted th 
referees, the exclusive judges of the subject submitted to. th 
decision, It gavé them, however, no power to delegate ¢ 
trust and authority to others; nor to ereét a new and abi 





Hiren Court or Errors AND sAPREALS, 


Sabai to determine future. controversies. ih iene 1799. 


a ceo aepligunaeaindineen the set empo amon 
~ might exepeise a similar authority; and vernon 


they parties, without.their consent, or controul,,.to: res@rtsto- 


| a bunal unknown to our laws. We are, therefore,, 


that.the referees exceeded their authority. 
report, or award,.was confirmed, generally, by the , 


Court, the judgment of that Court must, alsa,-be 
versed. 


Judgment peri 
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ERRORS. “AND APPEALS i | , 


. 


OF 


PENNSYLVANIA. 


January: Session. 1802. 


(1) Present Smrrh, and Justices of the Supeitie’ % 
BRACKENRIDGE, Court; and 


Coxe, } Presidents of the Circuits of }) i ei 


Rusx, and 
Appisow, Common Pleas. 


Burd, Plaintiff in Error, \versus’ Smith, Lessee of Fite 
simons et al. if ‘3 


RROR from the Supreme Court, on a judgment entered ip 
pursuance of the f ing agreement: com eae 
<< Montgomery county. * unk Se. | 
“ Richard Smith, lessee of Thomas’ Fi itesimons, ‘ilteetm 
“ Ms Mutrie, Samuel W. Fisher, Philip’ Nicklin, 
“‘ Wharton, v. Edward Burd. ian 
« Ejectment for 130 acres of land in Perkiomen ony | 
“« Montgomery county." © Betis 
“ It is agreed that the above selon be entered, as an a 
“ action of trespass and ejectment, on the Circuit Court d cket ol 
“* Montgomery county, as of March term 1800; ‘that a ¢ wre 
tion and Pleadings be filed; and issue joined 
Tir 


(1) Curw, oe and Swiss) “chic utc demerit iting a es 
cause, on account of their connexion with etme Teareee 


wer nent The sat he Cr a Alenry, Wwe? 

were absent. The sessions of 2 Coat wes a e ed, for want ai? orum, 

ee ee ee * agg 
. 


where 


vig 





‘Casrs‘Arfinmen orn Reversep, &c. | 


ta; that the annexed state of a case be filed as of ' ‘ 
4800, in the nature of @ special verdict, with"an 
“confession of lease entry and ouster ; that arabe 
‘ d thereon for the plaintiff, without prejudice to the title; 
he svight, of either party; that a writ of error om the'said judg 
ment be taken from the Supreme Court, tested. as ‘of the: 


C ‘a * ‘day of last December term/of the same Courty/at 


jn the same Court on the first day of March tetm 


nae : that the said judgment be affirmed, of course, m the said 


} “preme Court, as of the same term, without: prejudice ‘to 
“right of either party; and that no advantage be taketof any 


- error in the form,of the said proceedings, peperety ‘thing be 
# done to give them validity.” 


_)) The material facts, contained in the case, to which the agree- 
“gnent refers, were theses... That the title deeds of the land, 
mentioned in the declaration, were delivered to Mr. Dailas, by 
-@ Mr. Blair M*Clenachan, previous to the 2d day of September 
14797, to enable him to draw-a trust deed from | a ‘MClenachan to 
him and Mr: Huston; which was, accordingly, drawn, and de- 
“fivered by Mr. Dallas to Mr. Df‘Clenachan ia the | wh tas of 
a the same executed. 
hat on the 2d of September 1797, Blair MClenachan. was 
sed in fee of the premises; and, at the same time, was indebt- 
d, on his separate accoutit, and in partnership. with Ps. Disore to 
yets persons (some of whom resided in Zurope, and in other 
places beyond seas) in large sums of money, amounting, in the 
/ hole, to 435,073 dollars, and ‘upwards. Many of the creditors 
Shad commenced suits. in the Supreme Court against, Blair 
WClenachan, and against. M*Clenachan and: Maore,. which were 
. dep ding on the said 2d.of September 1797; in some of them 
jadgments were obtained on the 4th of September 1797, to the 
‘amount of 216,018 dollars; in others, judgments were | 
‘in December and March terms then next following, to the amount 
‘of 22,720 dollars; and on the said judgments or aoment nem, 
executions had issued... 
5». That Blair M‘Clenachan.and P. Moose, jointly oF sepa- 
‘rately, not being able to satisfy and discharge the 
Bla M'Clenachan, on the 2d of September 1797;, made and ex- 
jeouted a certain indenture for several estates, in 
mises in the declaration mentioned, to 4. 7. Dallas ands ohn 
4H. Huston, containing }(among other ‘things). the oh tas 
ditions, and stipulations: 
4 Upon ‘the special trust and confidence andiamtiha solcintcasand 
purpose that they the said Alexander {ames Dallas and Fohn H. 
Huston andthe survivor of them and the heirs of the survivor 
# shall sell and dispose of the lands and premises ‘conveyed 
and granted in such manner as the said trustees or. sirvvo 
'™ or the heirs of the stirvivor shall deem most adviseable a 
ate 3 “ pen 


* 
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Caszs Arvrasigp on Reversed iw THE 
4% interest of the aforesaid creditors and 4a net 


‘omen “the purchase ) for the same, the 


“-sold by deed or « to ‘and convey ‘unto ‘ti 

“or purchasers thereof~in fee simple ~ aindethagye 

«Alexander “Fames. Dallas and ohn H. Huston and the st 

‘vor of them and the'heirs of e:survivor shall'pay and:di 
““-bute the monies arising from such sale or sales (after all ce 


“‘ charges and expences attending this trust being dcduneeal : rs 


ry towards the payment and discharge of. the debts ¢ 
ch 


the aforesaid creditors, as shall in writing agree to'acy § ‘ 


“ cept the same within nine months: -after the date hereof at 
“ times as the said trustees shall deem the most adviseable, r ; 
“‘ ably and in proportion ‘to the whole amount ‘of 
“ said debts of him the said Blair M‘Clenachan and of the s 
“ partnership firm ofBlair M*Clenachan and Patrick Moore, 


“ to pay unto the said, Blair M‘Clenachan his executors, admis 


“ nistrators, or —— the. proportion of all such creditorsig 


** shall not signify acceptance ‘within the specified time ts 
“ the intent that he:may therewith and thereout alain 

“ and satisfy such pore oe And if the monies arising 
lin aale <0 selena aha lands and premises aforesaid sh 

** more than sufficient to auswer the purposes aforesaid, th 

“the said Alexander Fames Dallas and: Fohn Hs Foret © 
“ the survivor of them, and the heirs of the survivor shall pa 
“the overplus monies unto the said Blair M‘Clenachan. W 
“ executors, administrators, or assigns. ‘And the: said E 
“« M‘Clenachan for himself, his heirs, executors, and .adw 

“ tors doth covenant, promise and agree to and with: the « 

“\ Alexander Fames Dallas. and: Fohn. H. Huston and « 
“them and the survivor;of them and:the heirs and assig 
“‘ them and the survivor of:them in manner and form followi 
“ that is to say that he:the:said Blair Jf‘Glenachan and his he 

‘¢ shall and will from time to-time and_at all times hereafteru 

“* the reasonable request-and. at the proper costs, and charg 
“them the said Alexander fames Dallas:and Fohn H. 


“the survivor of them:or of the heirs or- assigns. of. chemi ot 


“ the survivor make execute and deliver or cause to be 1 
‘¢ executed and delivered unto the said Alexander , D 


“ and. fohn H. Huston or the survivor of them or howe ora 


“ signs of them or of the survivor all such further and ¢ 

‘‘ deeds conveyances and assurances. in the law winners, 
«the better and more perfect granting con 

‘+ vesting the lands and premises aforesaid in onthanahd 
“ ander Fames Dallas and Fohn H. Huston and the survive 


‘“‘ them and the heirs andassi segs of them Sia 00 
* ) 


‘+-the trust’ and: comfidewes resaid as the said Alexander Fai 
“ Dallas and ¥ohn, A. Euston or the survivor of them or. th 


v4 heirs or assigns.of them or of the survivor or their or-either 


«6 her 


7 a q he 


+ 


Tae 





i counsel: learnedim:the lair-shall 
“require. And: thé: saide-Blair ae Caaionad-ahe wale 
éthe said lands and premises hereby granted or mentioned,” or 
* intended to be hereby granted with the unto the 
said Alexander Fames Dallas and Fohn Hy Huston-and the 
“® “survivor of them and:to the heirs and assigns» of: them ‘and of 
ots; F the survivor of them, against him the said» Blair M*Clena- 


“chan and his heirs and against all and every other person‘or 
“persons whomsoever lawfully claiming or*to claim ‘by 
. ‘bor under him them or‘any or either of thenmy’shallband > 
“well and truly warrant and forever defend by these 
d this indenture was acknowledged on the 4th of § 
+h by the said Blair M‘Clenachan, in the absence‘of Mr. 
las, one of the trustees, and no proof was’ given whether the 
) gther trustee was présent, or not. It was recorded in Philadel- 
phia on the 24th of November, and in Montgomery county; on the” 
"ath of December, 1797. 
be ei “ That the yellow fever prevailed im the city of Philadelphia | 
A fom n the latter end of August, until the latter end of October, or 
ing. of November, 1797; during which the said trustees’ 
iw ¢ absent from the city; but a communication with some of. 
Pa ters. of the city was kept open, during the whole period, 
i deece edium of the post-office. 
~* That on the said 4th day of September 1797 Edward Burd 
fiie defendant in the ejectment) obtained a judgment in the'Su- 
e Court, against the said B. 1/‘Clenachan, tor 5,333 dollars, 
133 cents, besides interest and costs, with a sl of execution 
60 days. A /i. fa. was issued-and returned upon this jud 
jent, in the usual form to ground a testatum; and, on the 15 
if November 1797, a testatum fi. fa. was issued to the sheriff of 
Montgomery county, which was delivered to the sheriff onthe 
mext day. On the 24th of November, levy was made upon the 
femises in the declaration mentioned; on the 8th of December 
f inquisition was held on the premises, which were condémned ; 
mthe 7th of March'1798, a vend. exponas issued to the sheriff 
Montgomery, and the premises were, thereupon, in due form 
to the said Edward Burd, for 930/.; on the 27th of March 
798, the sheriff made, and acknowledged i in open Court, ad¢ed 
- the premises to the said Edward Burd; and shortly aftér- 
ards delivered to him the possession. 
* That the said Edward Burd had no knowledge, or notice, of 
‘ execution, or existence, of the deed of trust to Dallas and 
jon, or of the proceedings under it, until eee pe lh to the 
th of December 4797. 
tedvaon on the 24th of November 1797, the trust deed was in 
bssession’ of the*trustees, or one of them, by delivery of the 
B. MClenachan; but when the same was so delivered is 
not’ known. The’ other title deeds remained im-the possessjpn of 


My. 
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“1802. Mr. Dallas during’the yellow féver of 1797, and until they were 

“Ce delivered by him to the lessors® plaintiff. ee . 

’ “ That, on the’ 15thiof December 1796, an advertisement was 
published, calling’ a’ ting’ of the creditors of B. M‘Clenacham, 
and of A/‘Clenachan and ; and at the meeting, on the i7th. 
of December, the creditors appointed a. committee, though, iy 
minutes of the appointment, &c. were not signed. This comm, 9 
tee, on the 19th of December 1796, published an advertisemeng 9 

d a caution, against making dny purchases, or accepting’ a 
eyances of B. Mf*Clenachan’s estate, from him, or his.chil. 
; to which Af*Clenachan published an answer, on the 
day; and, on the 2ist of December, the committee replied. 94 5 
“ That, on the 12th of December 1797, Mr. Huston, one of the 
trustees, published a notice of the trust deed, to the creditors gf 
MClenachan, and M‘Clenachan and Moore; and invited. themtg 
give notice of their acceptanceiin due time: On the 19th of Decem 
ber, the creditors metupon the subject, itipursuance of a-call pub. 
lished in the papers of the 16th, 18th, and 19th of Devember..At | > 
this meeting, the creditors expressed some dissatisfaction, relative 9 ok 
to the assignment made as aforesaid to Dallas and Huston, ona — 
“mistaken idea, that it contained‘a stipulation for a release; i & 
the dissatisfaction went so far, that they determined not toae § ow 
cépt the assignment on any such condition. But this mistake § os 

bemg corrected, the committee of the creditors, on the Ststiof J 

May 1798, gave notice of their‘acceptance of an interest 4 Ot 

the trust; and, on the 4th of une following, the trustees assig 

the trust estate, including the premises mentioned in thedeela- 
ration, to the lessors of the plaintiff, who continued to bethe # ox 
committee of the creditors, appointed by the minutes; as aboy al 
mentioned, and were themselves creditors to a considerable is 

amount. The assignment of the trust was acknowledged on D 

9th of Fune, and recorded, in Philadelphia; on the 12th of Fune— 

1798. ata 


rd 


% © 
. % 


Vee 
“ That on the 18th of March 1799, B. 1‘Clenachan appli 


b 

r 
re 

to he discharged as an insolvent debtor; but was rem nded. by. i on 
the Court, (2) ere | 
The cause was argued, in this Court, during the 12th, 130g 4 
14th, and 15th of fanuary. 1802, by, Ingersoll, Lewis, andy 4 
M‘ Kean, for the plaintiff imerror; and by JZ Levy, Rewlyant@ g 
Dallas, for the defendants in error. The immediate. question to > h 
be decided was, whether, under the. circumstances. stated, the § 
deed of trust from JAClenachan.to Dallas and Huston, wes # ¢ 
valid, or void, in relation to the, title acquired by the plainufiim §  , 
: yt 4 piss ‘a c 

2). Mr. M*Clenac the firstalarm of the failure of M‘Clenachan: e 
rn ae —— whee to the mise i: Sto ee veral 7 
vgluhtary conyeyances to his children; and on this » principally, ey Bip 
Supreme Court refused to discharge him as anipsolvent debtor. © 9) JH t 





Hick CommmameEanons ate APPEALS. 


“doctrine o € of conveyances 
Seaman the benef creditors, specific, 
y Tha gatinaadesiae nates. one ae 


, ror the plaints in error. 1st. J Pd pie of the 
4 SC st consideration, tends to defraud creditors 
a3 the just fruits of legal process. 2 Bac, Abr. 601. . Cowp. 433. 
: EAMES, O6 SUR RE Ad 
onal the deed, it appears to have beeni 
igment creditors; to delay and hinder plaintiffs in eae 
ries at law; or, to give it. the most favourable cons 
pend wen stenting to preserve the pce apne 
those who were git ina Court 
due to their eal hap . 
st are indefinite, as prse mie sag of 
cution, even in favour of the scesping eed 
gotta naturgand operation of the dee 
the debtor, "Thus, only those who , 
appendages, canmeéceive a benefit from it; and that benefit is 
 sgonfined to a share in the small part only of the debtor’s estate, 
- Gphich the deed attempts te convey. Nine months are allowed for. 
zi election, to the creditors indiscriminately ee which there 
i eono-distsittation;.and.afees the, apes af, that period, the 
sbtor is entitled to the share of every non-accepting creditor 
pred as to the intermediate perception of the rents, &c. But 
4 : there was no accepting creditor, did not wis property 
a) odin cathy dabsos? It did not pass to the general creditors ; 
and the trustees had. paid no consideration for it. 3d. Then, it 
_»isa fraud, where, there is a conveyance to.a trustee for the be- 
" mefit of a debtor; and the strongest badges of fraud put in the 
_ybooks, are to be found im the present case:, for the 
| »temains in M‘Clenachan; the trust was not anno even. by 
~§ reco: ding, till the 24th of November 1797; the conveyance was 
_ pmade pending suits, to avoid judgments; the deed is not made to 
_acreditor, but to strangers, of the debtor’s own nomination ; and 
, ‘the possession of the land was never delivered in pursuatice of 
the deed. Cowp. 435.3 Co. 80. 2 Lev..147. , Nay, even the 
| deed itself was not delivered to the trustees, for two months 
y ‘after its execution, during which period, M‘Clenachan might 
have destroyed it; or he might Les sold the land effectually to 
3 ~ others, for a valuable consideration. 2 Vern. 510. Ath. The ac- 
"teptance of the creditors was a condition precedent to. the 
_ raising of a use im their favour; and if no use was so raised, the 
| conveyance to the trustees was merely voluntary, and void by 
& the statute of Eliz. against creditors. Besides, the performance 
_ of the condition precedent was legally barred, by the lien, which 


the testatum execution had erreoney secured for the pees 
Vor. IV. 
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wy—_ * Condition.” 76. eck 20. Ibid.178, pl.37. 1b. 89. pl. 10. 5th, By 






Cases AFFIRMED ae: IN THE _ 
in error. 2 Bac, Abr. 608-1 Sid. Cr. 454.5. Vins Abry | 


the express requisition of the. deed of trust, the acceptance of Shee 
creditors must be in writing; and, of course, no assent, by i 
tion, can render the use es Cowp.117. 1Cha. Ca. 141. 143,” 
3 Co. 28. b. 3 Co. 29. It.is stated in the case, that the credi . 
did once refuse to accept; by which they had determined their 
right of election, and could not afterwards reverse it; particu, 
larly so as to affect and destroy the liens of judgment creditors, | 
And even as to thé act authorising an acceptance, it is amen 9 
minute of proceedings of a meeting; it is not subscribed. by Ms 
the creditors at the meeting; and the notice from the committer 
can only operate, on the terms of the trust, as a notice in wri . 
for those .who actually signed it; since, a parol delegation wi 
power to a committee, could not be deemed a performance, im § 
writing, of the condition precedent. 6th, The plaintiff in error — 
obtained a lien upon the land by the delivery of the testatum fi. fa, 
to the sheriff on the 16th of November 1797; and the acceptar ae: a 
of the creditors, even by their committee, was not sooner thea 
the 3ist of May 1798. Then, it.would. iy trary to the prin.’ 
ciples of equity, and tothe rules of law, that the estate pe 
vested by the execution, should be divested, by a relation from — 
the time of the acceptance, to the date of the trust deed, againgt 
a person, who is neither party, nor privy, to the acceptance, or 
the deed. 3 Co, 25. 27. 26. 2 Vin. Abr. 285, 286. 288. 287. 

8. 1.W. Black. Rep. 642. Plowd. 482. 6. 2 Ventr. 200.13 
21. a. Finch. 6. Style’s Pr. Reg. 367. 18 Vin. Abr. 162. nm le 
5 Co. 119. b, 
























For the defendants in error. 1st. The title of the lessors of the u 
plaintiff, arises from a fair and honest transaction; though it 
would be enough to remark, that the silence of the ‘verdict (as % 
the case must be considered) is a legal negative of the insinua-* 
tion of fraud. 10 Co..56. And there is a valuable consideration ~ 
in law, for the trust. deed, though it is no more than five dol. — 
lars; which, however, coupled with a fair intention, completely 
vests the title in the trustees. 2 Bl. C. 296. 2d. The statute of 
13 Eliz. c. 5. secures the rights of creditors, against motives — 
of “ malice, fraud, covin, collusion, and guile,” by annulling the — 
act which they produce. But if the present case is not so gene- 
rated, it is not an act within the letter of the statute, “to the — 
« end and purpose to delay, hinder, and defraud creditors, and 
“ others, of their just and lawful actions.” In the construction — 
of the statute, it must, also, be remembered, that there is anes. | 
sential difference between “ the end and purpose,” of an act, and — 
the consequence and result, which naturally follow it. For, cer- 
tainly, a creditor, on the eve of obtaining a judgment, may be 
hindered, or delayed, as the paceseary consequence of his debtor’s 
making 
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honestly to secure an equal distribution o 
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: 3 making a conveyance of his estate, unquestionably valid, upon 1802. 
- abond fide sale. To invalidate a conveyance, therefore, there 


must not only be an intent, which consequentially hinders’ and 
delays the creditor; but it must be a covinous ‘and fraudulent 
intention, to that end and purpose, Giving; therefore, the'sta- 


- tute the most liberal ‘construction (and it ought to be literally 


construed. Cowp. 434.) still the inquiry terminatés, in.ascertain- 
ing whether the conveyance is fraudulent, or not. :10°Co. 56. 


_4Cha. Ca. 291. 1 Vents 194. 1 Mod. 119. 1 Atke 15s Gowp. 


708. 434. 2 Vez. 11. 2 Atk. 481. And what is fraudulent, de- 


pends on the moral intention; on the impulse of ‘the will, to 


rform the act, which necessarily produces the’ obnoxious con- . 


‘gequence. Bull. N. P. 257. ‘By this test, what‘taint, or calour, 


of fraud appears in the present case? The object of M/‘Clenachan 
was not fraudulently to hinder and delay any creditor; but 

f. the property among 
all the creditors.. If the purpose was fair and lawful, the deed 
contains every formality, that is. necessary for carrying it into 


effect; and on:the 2d of September 1797 the legal estate was 


absolutely vested in Dallas and Huston. 3d. Reviewing, then, the 
opposite argument, let us give to each point an answer, It is 
urged, that the conveyance is not of a// M‘Clenachan’s property. 
We answer, that this does not appear from the facts stated; but 
admitting it to be true, it strips the case of some of the badges 
of fraud imputed to it; and leaves a fund to which the dissent- 
ing creditors might resort for satisfaction. Again: it is urged, 
that the deed was made to trustees of his own choice. We an-~ 
swer, that there is no authority that declares this to be fraudulent. 
In the case of General Stewart's settlement on Mrs, Stewart, 
though the whole field of legal objection seemed to.be travelled 


' over, this obstacle never occurred. But it is of the essence of a 


yoluntary conveyance, that trustees should not be forced on: the 
debtor; and, as it is generally a case of confidence, not of inte- 
rest, a friend, or a brother, is more naturally resorted to, than a 
creditor. If, indeed, the trustees were insolvent, or if any collu- 
sion could be charged upon them, it might be deemed a ground 
to suspect, repudiate and annul the act; but the circumstances 
of the present case exclude every idea of the kind; and a mere 
possibility of wrong affords no rule for argument. Again: it is 
urged, that the deed does not let in all creditors, but only such 
creditors as assent in writing, within a limited period, We an- 
gwer, that the trust is open to all; Prec. Ch, 105. and that even 
if a particular class of creditors only had been included, the deed 
would have been valid, Again; it is urged, that the shares: of 


- the non-accepting creditors were to be paid to M‘Clenachan, to 


enable him to compound with them. We answer, that there is 
no evidence in this, of a fraudulent intention; for, it is merely 
gn arrangement to pay the same debts, through different hands; 
that 
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1902. that it was a provision, which depended entirely s i 


AA tr fo i Sey scapes tere woul recov son 
eras site te 


prerenmnearars imei. “ae tl apy tatiana Sage: meet, 
ment is ee ae et ee Be 
sale of the premises. 4 T. Rep. 166. Again: itis urged the 
trustees had a right to sell; and did sell, before the creditors a 


ed, and none of them assented in nine months, M'Clenachan wise a 4 
receive the whole of the money. We answer, that the objeéctio a a 


proves too much; it attacks all voluntary assignments ;. and, i 


deed, almost all conveyances. Assent, ex vi termini, is a matter | Z 
subsequent; and trustees never can certainly know, that the ee 4 


ditors will take their dividends. The rule is, that the legal es 

must operate ; and it vests, in the present instance, to the full 
extent of selling and conveying the property. If creditors wilh 
not then receive, does their refusal work an avoidance of the title. _ 
of the vendee? The vendee, in fact, and in law, has nothing: B- 


do with the creditors, though he is bound to see, that the sale ig. 
in execution of the trust. 1 Vern. 260, 1 Vez. 173. And the § 


creditors may give notice, and afterwards claim. 1 Vern. S18 
Again: it is urged, that during the period of nine months, the — 
trustees are restrained from making distribution. We ans 

that it is proper in all such cases to fix a parce rr we 

distribution; and that the bankrupt and the tooth Lae ; 

as well as most voluntary conveyances. Whether the ete of 
nine months is reasonable, or not, must be determined; but it ig 
unfair to argue, that the power to fix 4 reasonable period, carries 
with it a power to fix an unreasonable one. And here, it must — 
be observed, that there is no right reserved by Mé‘Clenachan to 
receive the rent of the premises, during that, or any other, period, — ' 
But, if the trustees, either as to the sale, or the distribution, were 
guilty of any /aches, or irregularity, they might be controuled un. 
der the act of 1774 1 State Laws, 690. Dail. edit. Again: itis: — 


KO 


+ 
{ 


urged, that the possession was not changed. We answer, that” 


the continuance of possession in the debtor, even of chattels (@ 


fortiori of real estate) is not, in itself, fraudulent, but-ev idence'sfiy ‘ 


fraud, which may be rebutted. 1 Lad Raym. 286. Prec. Chan. 
285. 1 P. Wms. 321. 2 Ts Rep. 587. Cowp. 435. But the legal — 
—_— or seisin, did pass to the trustees, according to the 
aw of Pennsylvania, at the moment of executing the deed. R: 
Thongh no rent is paid, the possession of the lessee, is the pos- 
peas of the lessor, 3 Ath. 469. Shep. Touch. 65. Ambl, 599. 
57. Rep. 424, 5. 1 Eq. Abr. 149. 1 Fonbl. 194. Again: it is 
urged, that the deed was executed in secret, and not delivered to 


the trustees for sometime after the execution; of which, too, the - 


plaintiff in error had no notice till it was recorded, on the 24th of 

November 1797. We answer, that the executiun of a deed does 

not call for publicity; that the case does not negative the fact, — 
that 
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at the deed was delivered to the trustees long before the 24th of 1802. 
emote RG y states that it was then m the possessionof Uy— 


_ one of them; that the deed shows, eo deca rm mrt 
ring on the 2d of September, soukeanteeamenmen 
; eveanw Aa reer is, that it remained from 
the time o = delivery; that the deed inn sedeededs williah oie 
§ months, an thereby became even a a purchaser ; 
‘nd that there is no evidence, Sestewion, thee the pial & in 
“ever lost any rg wi roe of recovering his debt, by the transac- 
‘tions respecting the d Cro. E.7. Sheldon’s case. Cro. E. 483. 

¥P. Wms. 205. 577. 4th. Having thus reviewed, and answered, 
the opposite arguments, it remains to consider, in the abstract, 
er the execution of the plaintiff in error, so intercepted the 

st in the land, as to defeat the trust? From the very nature 

tion of a trust, the legal title, an estate in fee, immedi- 

from M©‘Clenachan to the trustees. 2 Bl. Com. 271. 

: was left to him, but a contingent equitable interest; if 
‘gone of the creditors accepted; if only a part of the creditors ac- 
“ or if there should be a surplus of property, after paying 

@ the creditors. This equitable interest attaches to the land, if 

‘jis unsold; or it follows the proceeds of a sale, in the hands of 
'§ the trustees; and this interest, and no more, is subject to the lien 
‘ofa judgment creditor; Gilb. Chan. 230. 2 Ps Wms491. 2 Vez. 
662. 1 Eq. Abr. 325. Pow. Mortg. 197. whose testatum into 


; Lo Montgomery county cannot, in this respect, enlarge his right, or 


is security, beyond the effect of the Judgment; upon lands in 


hiladelphia county. Sth. The right of a debtor to make a volun- 
conveyance of his estate, independent of the statutes of bank- 
ks hem has never before been controverted, in England, nor in 
‘§ Pennsylvania, even where a preference was given to one, or more, 


_ ofthe creditors, in exclusion of the rest. 1 Fonbl. 260. 5 T. Rep. 


420. 8 T. Rep. 521. 530. Prec. Ch. 105. 5 T. Rep. 530. 532. 
The insolvent laws annul private family settlements made by a 
*F debtor; 1 vol. State Laws, 257. 259. 4 vol. 270. but as to volun- 
| tary assignments, the right to make them, and their validity when 
"Bf made, are expressly recognised. 1 vo/. State Laws, 690. The 
ice of making them im various forms is notorious; some- 

es on condition of a general release to the debtor; sometimes 


és with a classification of property, according to which the ‘sales 


“must be effected ; and sometimes with a classification of creditors, 
according to which a priority of payment is to be observed. 


‘| : ‘The Courts of Pennsylvania have uniformly recognised and sup- 


, voluntary conveyances, of these several descriptions, made 
P fide, and not colourably, with a latent and fraudulent use 
‘@ ‘ei debtor. (1) 1 Dall. Rep. 139. 430. 72.: 2 Bl. Com. 333. 


(i) This was serees to be law by the counsel, ‘on both sides; and Smiru, 

owed during the i aay declared, that it had been frequently 80 de- 
Supreme C C 

1 Co. 








: 
86 Cases AFFIRMED @R REVERSED IN THE 


1802. 1 Co. 123. 2 Inst. 675. 671. 674, 5. 1 P.Wms. 278. 1 Verni 
nye 10 Co. 56. Crow E. 550. 13 Vin. Abr. 554. | 3 Ca. Chan. 85.1 
Mather v. Pratt et al. the Supreme Court was of opinion, that 
the debtor might assign, for the benefit of one half of his creditor 
upon condition; and the plaintiff, a creditor; having sued th 
Sodan, the voluntary assignees, without first complying 
the condition of the assignment, was non-suited. 


The Court, after taking time to deliberate, delivered opi o | 
seriatim, on the 20th of Yanuary 1802; of which the follo; 
is given as a general outline, 


Smitn, Justice. The question to be decided, is acini 
deed of trust is void, or valid, as against the plaintiff ine 
upon a just consideration of all the facts, that belong to the ¢ 
The ostensible reason, for creating the trust, is a desire to n 
a fair division of the property among all the creditors of Mr 
M‘Clenachan; and, if this is the real an operative motive, the dé 4 
ought to be liberally construed, in order to give it effect: or, 
equality is equity. There can be no doubt, likewise, of the right 
of a debtor (and cases may be easily conceived, in which it § ™ 
would be a duty) independent of the bankrupt laws, to givea § ‘ 
preference to some of his creditors, in exclusion of the rest;) § 
and, from such a preference alone, the Court would not be diss 9 7 
posed, hastily, to infer collusion, secret trusts, or medit: e 
frauds. Hence, it is incumbent upon us to support the present” 
deed of trust, unless in its provisions, and in its operation, it 
calculated unlawfully to hinder and delay, to deceive and defrai 
the creditors of the grantor. The facts stated in the case, do, i ine . 
deed, acquit Mr. M‘Clenachan of any intentional, or m 
fraud; but it is a distinct inquiry, and the only one before the 
Court, whether they constitute a legal fraud; so as to vitiate and § Dh 
destroy the act, without criminating the agent. a lar 

We are sufficiently impressed with the magnitude of the cube | wo 
ject, in all its aspects; as it regards the immediate claims of a Me 
numerous body of creditors, and as it regards the precedent to Pils 
be established for future times: but, avoiding much Sater 
matter, which was introduced into the argument, we shall fo 
our judgments, exclusively, upon the facts contained in the special _ 
verdict. We find, then, that, when Mr. M‘Clenachan purposed.to 
create the present trust, he was oppressed by an [reacted 
weight of debt. He knew that many suits were instituted against 9 
him; that in some of these suits, judgments would certainly be J ~ 
obtained within forty-eight hours; and that in others, the delay — 
of judgment could not exceed a term. The apprehension of a é 
these judgments, produced the determination to make an assign 
ment of the estate in tryst. But still, if there, is nothing unlawful © 
in the mode of effectuating that determination, nothing to justify 
the suspicion of a latent unlawful purpose, the deed a as 

ave 
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. age pe cay a The-omissions, as well as the actions, 1802. 
fa man, will often, however, furnish evidence of his motives. Vy—~ 


In Mr. M'Clenachan’s situation, why not call a ‘meeting .of his 
jitors? why not appoint some of them trustees? or why not 
nly state his. object to be an equal distribution, and consult 

; a ay peerage rode 
object? From the start, therefore, when things, ought 
» have been done in prudence, as well as candor, are noi 

e,°we find reason to , that there is something more 
ended, than is avowed. gain: when’ the deed is executed, 


J property, is annexed; so that the trustees remained ignorant 

ough the grantor was not) of the facts, which were essential 

“tothe execution Son of the trust, until Mr. 1/‘Clenachan’s application 

» be discharged, as an insolvent debtor, in March 1789: and 

il that period, in fact, the absolute controul of the uses of the 
ust, continued with him. 


~ But, on the very face of the deed, it is void in law. No 


‘| debtor has a right to make his own trusteés; and the very at-’ 
& would, under some circumstances, be considefed as an act 


bankruptcy. In a conflict between the debtor and his creditors, 
trustees would generally prefer his interest; and, it must be 


sai remarked, that, the character and conduct of the present trustees, 


— regulate the decision of a legal question. The assent of 


‘ne party, as well as the proposition of the other, is necessary to 
compleat every contract. Burr. 2241. The creditors could have 
‘no remedy against the trustees before they assented; and if they 
did not assent, there was a resulting trust to the grantor, which 


n Placed them entirely at his mercy. 


It is petitio princtpii, to argue on the ground that Mr. fClena- 


}| chan might have sold and dissipated the property: and, particu- 


larly, after the caltition published by the creditors, a r 


“would have run some risque in concluding this Lord 
Ph met somewhere _ ressly states, that a purchase even for a 
eB le consideration, 


ut with a view to defeat a judgment 


“§} cteditor, is fraudulent and void. 


re Tthink the judgment of th 


On these grounds, therefore, that no schedule accompanied, or 


pecial followed, the deed of trust; that the deed was made without the 


consent of any of the creditors; and that it contains a resulting trust 
‘tothe grantor, thereby placing the dissenting creditors in his power; 
upreme Court ought to be reversed. 


BRAcKeENRIDGE, Fustice. I think the deed of trust is void 
for various reasons, ist. The resulting trust, in case of adissent, 
on the part of the creditors, is for the debtor himself. 2d. The 
time, for sale and distribution of the trust estate, is indefinite. 
$d. The trust was not accepted by the trustees; or, at least, by 
the creditors. 4th. The trustees were appointed by the grantor 

himself. 
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1902. himself. Sth. There is no covenant to-compel scole-tnid.di 
“_— tion. 6th. There is no schedule of the creditors, by w 
trustees could know, to whom distribution was to be 1 
I will add a general observation. It has been said, that 
may favour particular creditors. The right has been» 
‘ip oacingr cary oalgivoen =o or in favour of jot 
Oe at do et on ee 
not think the practice encouraged. tis' 
to create confusion, uncertainty, and collusion. I see 
that will prevent the mischiefs of voluntary settlements, and¢on. 9 
veyances, but a general de¢laration that they are all void, as againg by 
creditors. The general consent. of creditors might, perh mire “a 
a ground of exception; but not even that should be admitted) 9 
give retrospective force to a deed, with a view to cut out, ag 
defeat, an intermediate lien. — 
The judgment of the Supreme Court should be reversed.» igi, }: 


ian 
Rusu, Justice. pees it has been thought expedient to id 
terweave a great variety 0 into the statement of the eas a. 

We ae Sae. re ote aah pues omasin we 
ground, It is a controversy between the creditors of B. If len i 
chan, and the pncra) question carne ages the: valbeiy ¢ the J 
deed of the 2 Sepe ptember 1797; by by which, the premises m . % 


ed in the edad. and much other landed property, wer 
veyed in trust, to A. ‘Ff. Dallas and Fohn H. Huston, to sel it and 


ae ® 
i: 


dispose thereof, in such manner as they should deem most a 
viseable for the general imterest of the creditors; and also th 
they should pay and distribute the monies arising from the ~ 
towards the payment and discharge of the debts, of all such of § 
the creditors, as shall in WRITING, agree to accept the same, 
within nine months, after the date thereof, at such times, a8 he 
said trustees shall deem most adviseable, y and in propor § 
tion, according to the whole amount of the of the said . E 
M*Clenachan; and also, that they the said trustees should pa 
unto the said B. IfClenachan, his executors, administrate id § 
assigns, the - proportion ‘of all such creditors, as shall not signi a 
their acceptance, within the specified time, to thesntene, hat 

may therewith and thercout compound with, and —_— 
creditors. 

If this deed be 1 and valid, there is an end of the qu 
The claim of the iff in error must instantly vanis oot 
sight. = | 

» is therefore pi to inquire, 

ist. Is this deed nt or not? |i 

2d. If it be not fraudulent, what is the true construction and | & 
operation of it? 


ist. The construction of all written instruments, is the peculiar 
and exclusive duty of Courts. They alone decide on the me 
a d 


' d 


fa 
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» upon.any extrinsic matters of fact, but solely upon the inspection 
_ of the instrument, which must necessarily exclude the motive of 


® » The deed of September 2d, 1797, purports on the face of it, to 
ig § delay the creditors of their lawful suits, and is, therefore, withi 
sd the statutes against fraud. Until the expiration of nine months, 
ig § no distribution was to be made, nor any creditor paid, however 
com § vigilant he might have been, If a debtor may in this mode, and 
iat § by 2 device of this sort, frustrate his: creditors for nine months, 
| § where shall the line be drawn? Why not delay his suit for nine 
dj) 9 years, as well as nine months? His right is the same, in both cases. 
nd § As there is no law of the land, that authorjses a debtor to pass 
@ an act of limitation in his own favour, I e this Court will 
2°) & + never do it for him. The conduct of the debtor reduced to. plain 
12°) @ language is this: I will bid defiance to my creditors, for any pe- 
© § riod I shall think proper to fix; and this without their assent or 
concurrence. I will on such trustees as will favour me, by 
neglecting to advertise till the nine months are nearly expired, 
_ in order that a few creditors only, may have notice of the trust, 
‘and signify their assent. 
_ In deciding this cause, we are to consider it as & general ques 
‘ego @ tion. The character of the present trustees is to be kept who 
‘amd @ out of view; for though they would act uprightly, there are other 
/§ trustees that would act differently. Other trustees might adver- 
' tise within the /ast month, in hopes, that only a few creditors 
would subscribe, and, consequently, the resulting fund be larger 
_. and more beneficial for the debtor. 
The design of the. statutes, is expressly to make, void-such 
deeds, as tend to delay and frustrate creditors of their suits, 


tees, for the benefit of the creditors, without their, knowledge, if 

_ it produce this effect. The end shall in no case sanctify the 
means, and render that legal, which the law has pronounced 
fraudulent. : 

In the case before the Court, we have an instance of a man 
plunged into debt, covered with law suits, overwhelmed with 
judgments, and others impending over his head, suddenly and se- 
cretly, without the knowledge of a single ereditor, conveying to 
trustees of his cwn nomination, an immense property, on such 
terms and in such manner, as he has chosento prescribe. I can- 


: not conceive any thing more dangerous, than to sanction by a 

‘judicial determination, a deed of this description. It will be 
on and § ~—svvesting the debtor with unlimited power at all times over his 
car property, to baffle his creditors, under the specious pretext of 
eculiar paying them. 


face of | Vor. IV. N A decision 


| adeed, whether. it be void or not; in which cases, such appar- 1802. 


It is not, therefore, material, whether the deed be made to trus~ | 


ent fraud, is called a fraud in law, because it does not depend —— 
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Mather v. Pratt et al. the Supreme Court was of opinion, that 
the debtor might assign, for the benefit of one half of his creditors, — 
upon condition; and the plaintiff, a creditor; having sued the dew 
fendants, the voluntary assignees, without first complying witht 
the condition of the assignment, was non-suited. 


The Court, after taking time to deliberate, delivered opinions, — 
seriatim, on the 20th of January 1802; of which the following — 
is given as a general outline. 


Smitu, Yustice. The question to be decided, is whether the © 


deed of trust is void, or valid, as against the plaintiff in error, 
upon a just consideration of all the facts, that belong to the case? 
The ostensible reason, for creating the trust, is a desire to make 
a fair division of the property among all the creditors of Mr. 
M‘Clenachan; and, if this is the real and operative motive, the deed 
ought to be liberally construed, in order to give it effect: for, 
equality is equity. There can be no doubt, likewise, of the right 
of a debtor (and cases may be easily conceived, in which it 
would be a duty) independent of the bankrupt laws, to give a 
preference to some of his creditors, in exclusion of the rest; 
and, from such a preference alone, the Court would not be dis. 4 
posed, hastily, to infer collusion, secret trusts, or meditated 
frauds. Hence, it is incumbent upon us to support the present 
deed of trust, unless in its provisions, and in its operation, it is” 
calculated unlawfully to hinder and delay, to deceive and defraud,” 
the creditors of the grantor. The facts stated in the case, do, in- 
deed, acquit Mr. JM‘Clenachan of any intentional, or mentaly 
fraud; but it is a distinct inquiry, and the only one before the 
Court, whether they constitute a legal fraud; so as to vitiate and_ 
destroy the act, without criminating the agent. 
We are sufficiently impressed with the magnitude of the sub- 
ject, in all its aspects; as it regards the immediate claims of @ 
numerous body of creditors, and as it regards the precedent to 
be established for future times: but, avoiding much extraneous 
matter, which was introduced into the argument, we shall form 
our judgments, exclusively, upon the facts contained in the special 
verdict. We find, then, that, when Mr. M/‘Clenachan purposed to 


create the present trust, he was oppressed by an immoveable 


weight of debt. He knew that many suits were instituted against 
him; that in some of these suits, judgments would certainly be 
obtained within forty-eight hours; and that in others, the delay 
of judgment could not exceed a term. The apprehension of 
these judgments, produced the determination to make an assign 
ment of the estate in tryst. But still, if there is nothing unlawful 
in the mode of effectuating that determination, nothing to justify 
the suspicion of a latent unlawful purpose, the deed — | 
I have 
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60. -I have said, be sustained. The omissions, as well as the actions, 1802. 
my of a man, will often, however, furnish evidence of his motives. 
that § In Mr. MClenachan’s situation, why not call a meeting of his 
ors, creditors? why not appoint some of them trustees? or why not 
‘de. | openly state his object to be an equal distribution, and consult 
with | those, who were most interested, as to the means of accomplishi 
that object? From the start, therefore, when things, which ought 
: to have been done in prudence, as well as candor, are not 
ons, done,‘we find reason to suppose, that there is something more 
ving intended, than is avowed. Again: when’ the deed’ is executed, 
no schedule designating the creditors, or explanatory of the debts 
. the and property, is annexed; so that the trustees remained ignorant 
rror, (though the grantor was not) of the facts, which were essential 
-ase?. tthe execution of the trust, until Mr. A/‘Clenachan’s application 
nake to be discharged, as an insolvent debtor, in March 1789: and 
Mr. - until that period, in fact, the absolute controul of the uses of the 
deed trust continued with him. 


for, But, on the very face of the deed, it is void in law. No 
right debtor has a right to make his own trustees; and the very at- 
ch it tempt would, under some circumstances, be considered as an act 
ive a. @ of bankruptcy. In a conflict between the debtor and his creditors, 
rest; the trustees would generally prefer his interest; and, it must be 

dis- @ remarked, that the character and conduct of the present trustees, 


‘tated | cannot regulate the decision of a legal question. The assent of 
-esent. | one party, as well as the proposition of the other, is necessary to 
, it ig Compleat every contract. Burr. 2241. The creditors could have 
fraud, 20 remedy against the trustees before they assented ; and if they 


lo, ine did not assent, there was a resulting trust to the grantor, which 
ental, § Placed them entirely at his mercy. 
re the It is petitio principiz, to argue on the ground that Mr. MClena- 


te and | chan might have sold and dissipated the property: and, particu- 
larly, after the caution published by the creditors, a purchaser 
e sub. @ Would have run some risque in concluding this bargain. Lord 
s of a & /ansfield somewhere expressly states, that a purchase even for a 
lent to @ Valuable consideration, but with a view to defeat a judgment 
aneous § ‘teditor, is fraudulent and void. 
1 form On these grounds, therefore, that no schedule accompanied, or 
special followed, the deed of trust; that the deed was made without the 
sed to @ consent of any of the creditors; and that it contains a resulting trust 
wweable § tothe grantor, thereby ery. the dissenting creditors in his power; 


against § ! think the judgment of the Supreme Court ought to be reversed. 
inly be 
. delay BRACKENRIDGE, Fustice. I think the deed of trust is void 


sion of § ‘or various reasons, 1st. The resulting trust, in case of a dissent, 
assign. § 0 the part of the creditors, is for the debtor himself. 2d. The 
nlawful § time, for sale and distribution of the trust estate, is indefinite. 
) justify $d. The trust was not accepted by the trustees; or, at least, by 
ust, as § ‘he creditors. 4th. The trustees were appointed by the grantor 
I have himself. 
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Cases Arrinavep on REVERSED IN THE 


himself. 5th. There is no covenant to compel a sale and distriby. 
tion. 6th. There is no schedule of the creditors, by which the 
trustees could know, to whom distribution was to be madey , 


I will add a general observation. It has been said, that adebtor | 


may favour particular creditors. The right has been. all 
perhaps, on a principle of humanity; or in favour of just 
to exclude debts in law, not strictly ex debito justitie. But Ido 
not think, that the practice should be encouraged. It is caleulated 
to create confusion, uncertainty, and collusion. I see 
that will prevent the mischiefs of voluntary settlements, and con. 
veyances, but a general declaration that they are all void, as against 
creditors. The general consent. of creditors might, perhaps, be 
a ground of exception; but not even that should be admitted, to 
give retrospective force to a deed, with a view to cut out, and 
defeat, an intermediate lien. , . 
The judgment of the Supreme Court should be reversed.» 


Rusu, Fustice. Although it has been thought expedient toin. 
terweave a great variety of facts, into the statement of the case, 
now before the Court, yet the decision rests upon a narrow 
ground. It is a controversy between the creditors of B. Jf*Clena. 
chan, and the general question turns upon the validity of the 
deed of the 2d September 1797; by which, the premises mention- 
ed in the declaration, and much other landed property, were con. 
veyed in trust, to A. ¥. Dallas and Fohn H. Huston, to sell and 
dispose thereof, in such manner as they should deem most ad- 
viseable for the general interest of the creditors; and also that 
they should pay and distribute the monies arising from the sales, 
towards the payment and discharge of the debts, of all such of 
the creditors, as shall in WRITING, agree to accept the same, 
within nine months, after the date thereof, at such times, as the 
said trustees shall deem most adviseable, rateably and in . 
tion, according to the whole amount of the debts of the raid Be 
M‘Clenachan; and also, that they the said trustees should pay 


unto the said B. IfClenachan, his executors, administrators, and — 


assigns, the proportion of all such creditors, as shall not signify 
their acceptance, within the specified time, to the-intent, that he 
may therewith and thereout compound with, and satisfy, suck 
creditors. ~ 

If this deed be legal and valid, there is an end of the question. 
The claim of the plaintiff in error must instantly vanish out of 
sight. 

Tt is therefore proper to inquire, 

ist. Is this deed fraudulent or not? 

2d. If it be not fraudulent, what is the true construction and 
operation of it? 

ist. The construction of all written instruments, is the peculiar 


and exclusive duty of Courts. They alone decide on the face of 


a deed, 
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a deed, whether it be void or not; in which cases, such appar- 1802. 
ent fraud, is called a fraud in /aw, because it does not depend —— 


m any extrinsic matters of fact, but solely upon the inspection 
ot the instrument, which must necessarily exclude the motive of 
the tor. 

The deed of September 2d, 1797, purports on the face of it, to 
delay the creditors of their lawful suits, and is, therefore, within 
the statutes against fraud. Until the expiration of nine months, 
no distribution was to be made, nor any creditor paid, however 
vigilant he might have been. If a debtor may in this mode, and 
by a device of this sort, frustrate his: creditors for nine months, 
where shall the line be drawn? Why not delay his suit for nine 
years, as well as nine months? His right is the same, in both cases. 
As there is no law of the land, that authorises a debtor to pass 
an act of limitation in his own favour, I hope this Court will 


» never do it for him. The conduct of the debtor reduced to plain 


language is this: I will bid defiance to my creditors, for any pe- 
riod I shall think proper to fix; and this without their assent or 
concurrence. I will fix on such trustees as will favour me, by 
neglecting to advertise till the nine months are nearly expired, 
in order that a few creditors only, may have notice of the trust, 
and signify their assent. 

In deciding this cause, we are to consider it as ® general ques« 
tion. The character of the present trustees is to be kept wholly 
out of view; for though they would act uprightly, there are other 
trustees that would act differently. Other trustees might adver- 
tise within the /ast month, in hopes, that only a few creditors 
would subscribe, and, consequently, the resulting fund be larger 
and more beneficial for the debtor. 

The design of the statutes, is expressly to make void-such 
deeds, as tend to delay and frustrate creditors of their suits, 
It is not, therefore, material, whether the deed be made to trus~ 
tees, for the benefit of the creditors, without their, knowledge, if 
it produce this effect. The end shall in no case sanctify the 
means, and render that legal, which the law has pronounced 
fraudulent. 

In the case before the Court, we have an instance of a man 
plunged into debt, covered with law suits, overwhelmed with 
judgments, and others impending over his head, suddenly and se- 
cretly, without the knowledge of a single creditor, conveying to 
trustees of his cwn nomination, an immense property, on such 
terms and in such manner, as he has chosen to prescribe. I can- 
not conceive any thing more dangerous, than to sanction by a 
judicial determination, a deed of this description. It will be 
vesting the debtor with unlimited power at all times over his 
property, to baffle his creditors, under the specious pretext of 

paying them. 
Vor. IV. N A decision 
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A decision of this sort is warranted by no adj case in 


w— the books. In Lutwich v. Caillaud, 5 Term, 420. all-the credi- 
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tors, except one, approved of the conveyance in trust, and that 
one had never sued Lord Abington before the deed was executed, 
In Englis and others, assignees of Campbell, a bankrupt, v. Grant, 
it is expressly stated, not only that the generality of the creditors 
assented to the trust, but the conveyance and covenant were with 
the creditors of Campbell. 

The case of Neeve and Ladbroke, assignees of Wiismore, v. the 
executors of Thomas Wilsmore, was a conveyance in trust, to 
a debt due to one of the trustees; without any clause limiting the 
creditors in point of time, with respect to their demands on the 

trustees. - 

From the nature and operation of the deed of the 2d September 
1797, as well as by the express terms of it, the grantor has re. 
served an interest in himself, which is an acknowledged badge of 
fraud. It should be remembered, that this is an unsolicited deed 
to trustees, with an important resulting trust; the value and amount 
of which, is left entirely im the discretion of the trustees. By 
selling when they think adviseable, and by omitting to give no- 
tice of the trust for seven or eight months, nearly the whole pro- 
perty would, by these means, revert to the grantor. 

For these reasons I am of opinion, the deed is fraudulent. 

2d. But if it be not fraudulent, what are its true operation and 
construction, in point of law? 

It might have happened, and in fact was very near taking 
place, that the condition on which the deed was to operate, had 
altogether failed. It was not till the 31st Day that any of the 
creditors signified their assent in writing, as the deed required. 
It is certain, if no creditor had ever assented, that the trust would 
have been defeated, and the estate have continued in the grantor. 
Until the creditors, therefore, or some one of them assented to 
the deed, it could have no possible operation, so as to accrue te 
their benefit. Until this event, the trustees were seised to the 
use of B. M‘Clenachan, and the property remained liable to exe- 
cutions as his. Between the 2d day of September 1797 and the 
3ist of May following, the title to the premises in question was 
legally vested in the plaintiff in error, and could never afterwards 
be divested by any fiction of law. ' 

Upon doth these grounds I am of opinion, that the judgment of 
the lower Court should be reversed. 


Avpison, Fustice. All the points in discussion are reducible 
to the two questions: 1st. Is the deed of trust valid? 2d. If it is 
valid, when did it commence its operation? 

ist. The deéd was executed for an honest purpose; for the sole 
purpose of making an equal distribution of the property, among 
all the grantor’s creditors; and there is not the slightest symptom 
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ef meditated fraud, in any part of the transaction. But the motive, 1802. - 

and the effect, of setting this deed aside, will be to prefer the ex- —¥— 

clusive claim of an individual judgment creditor, to the distri- 

butive claims of the general creditors; so that by paying him 

the whole of his debt, they will be deprived of every part of their 

debts. I think it, therefore, a duty, by every legal and rational 
umption, to support, if possible, the deed of trust; and I 

End no difficulty, in pronouncing it, in the first place, to be a 

valid deed. 

2d. Iam, likewise, of opinion, that the deed took effect from 
its date. It was susceptible of an honest execution; and it has, 
in point of fact, been honestly executed. Bit an honest execution, 
might have been enforced, if there had been any disposition to 
evade it. One of the trustees drew the deed, and his name is 
inserted in it, This was such evidence of an acceptance of the 
trust, as would be sufficient, with respect to that trustee at least, 
to enable the creditors to compel him to perform it. 

If the deed were framed for an unlawful purpose, or if, in its 
operation, it must necessarily introduce, dishonest and fraudulent 
consequences, it ought to be set aside. But this admission does not 
affect its validity, merely because it tended to delay some credi- 
tors. The motive of the party must be weighed. If a deed, 
which delays and hinders a creditor, is made upon selfish interests, 
or upon a mere impulse of benevolence, it is within the statute: 
but a deed made upon a principle of equal justice to all creditors, 
however it may intercept the views of a particular creditor, is 
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I cannot persuade myself to think, that a deed formally made, 
with such honourable views, can be destroyed by the extrinsic 
considerations, that the grantor appointed the trustees; that there 
was no general assent of creditors to the trust; or that a schedule 
of the creditors was not annexed. - And as to the reservation of 
a contingent interest, or use, for the grantor, it is enough to re- 
mark, that it arose out of the nature of the transaction; that it 
could not take place, but by the negligence of the creditors them- 
selves; and that any attempt of the trustees to favour the grantor 
improperly, or dishonestly, would be defeated by the powers of 
a Court of justice. 

Upon the whole, therefore, my voice is for affirming the judg- 
ment of the Supreme Court. : 


Coxr, Fustice. I have been led to consider the case, with a 
double aspect, to ascertain, 1st. Whether the deed is, in itself,*a 
good legal conveyance? And, 2d. Whether the trust created by 
the deed is such as a Court of equity would support? 

1st. We are bound by the facts stated in the case, or special 
verdict; and there, (independent of the deed itself) no allegation, 
or suggestion, of fraud can be discovered. Consider the transac- 

tion 








92 


Casts AFFIRMED OR REVERSED IN THE 


1802. tion in its progressive steps. The very execution of the: 


aa 


(which the case states) imports a delivery; and as the fact is not 
contradicted, it is a necessary legal presumption, that there was 
adelivery. The subsequent acknowledgment of the execution, is 
not inconsistent with this presumption; because it is an acknows 
ledgment before a magistrate, of a previous delivery, for the pur- 
pose of placing the deed on reeord. The pecuniary consideration, 
though a nominal, is a legal consideration; and this is fortified by 
the equitable consideration, for which the deed was made, a_pays 
ment of debts. Then, the acceptance of the trust, to execute it, 
is, likewise, a matter of legal presumption, from the delivery of 
the deed to the trustegs; and, indeed, any other evidence of ac- 
ceptance, is seldom to be obtained. * ; 

Still, however, the great question recurs: is the deed on the 
face of it, a fraudulent, or a bond fide, conveyance? A candid 
and just interpretation of the trust must enable us to decide. It 
is true, that the trustees derive from the deed a power to sell the 


"property, as they deem most.adviseable; but this is a discretion to 


be exercised, ‘expressly, for the general interest of the creditors, 
It is true, that the trustees are only authorised to distribute the 
fund, among the creditors, who shall agree, in writing, within 
nine months, to accept their shares; but the exclusion from a 
share must be the act, or omission, of the creditor himself. It is 
true, that the shares of the non-assenting creditors are to be paid 
to Mr. MfClenachan; but even this payment is to be made, “to 
“ the intent that he may therewith, and thereout, compound with, 
“ and satisfy such creditors.” These provisions, however, are 
the principal sources of objection to the deed itself, as inherent 
badges of legal fraud. But are there not, on the other hand, un. 
equivocal marks of a fair and lawful trust, that must, at once, ob- 
viate and remove such slight and doubtful. causes of suspicion? 
In the first place, there is an equal distribution of all the property 
conveyed, among all the creditors, In the next place, there is no 
stipulation for a release in favour of the grantor. And, finally, 
the creditors, notwithstanding the acceptance of a share in this 
fund, are left free to pursue every legal. remedy, for the recovery 
of a full satisfaction, against the person, as well as against any 
other property, of their debtor. It is not to be denied, that the 
conveyance was made for the very purpose of hindering the lien 
of future judgments and executions upon the trust property; or, 
in other words, to preserve the Property for an equal distribution 
among the creditors, instead o; 


deed, so tar from justifying the imputation of fraud, this motive 
has been considered at the bar (and so I consider it) as the best 
foundation, in law and equity, for the trust. There is no posi- 
tive statute, there is no rule of the common law, there is no prin- 
ciple of equity, to be traced in the Code of England, or of Penn- 


sylvania, 





leaving it exposed to the pri- | 
ority of judgment creditors alone: but so far from vitiating the - 
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syloania, that would warrant us in declaring:this deed void, upon 1g02. 

such a view of its intention, and its effect. ~~— 
I.will consider, however, more particularly, some of ‘the addi- 
tional objections, that have been made to the validity of the deed, 
by the counsel for the plaintiff in error. 1st. It-is said, that the 
trust is general: but both in the manner, and in the time, of exe- 
cuting it, the trustees must act conscientiously, orthey will incur 
a responsibility, as for a breach of trust. 2d. It is said, that the 
assent of the creditors, im writing, within nine months, is a con- 
dition precedent, to the investment of the trust. I am. rather dis- 
however, to treat it as a condition subsequent, for obvious 
reasons. The legal title passed on the execution of the deed, 
and the trust immediately attached to the estate. The assent of 
the creditors must, to be sure, be given afterwards, in order to 
entitle them to distributive portions of the fund; but. how is the 
assent to be made a condition precedent, in relation to the legal 
estate, and the trust, both of which were previously established?’ 
The trustees. might have sold the property, immediately after the 
execution of the deed, before any assent declared; and as to.a 
declaration of assent zn writing, this has always been regarded as 
a non-important part of the proceeding. 3d. It is:said, however; 
that there should, in some form, be an assent of the creditors to 
the trust, in order to render it valid. A difficulty seems here to 
have arisen from confounding the particular assent, required by 
the deed to share in the trust fund; and the presumed assent in 
law, from the date of the instrument: for, whenever a trust is 
raised for creditors, their acceptance of it is a legal presumption. 
Nothing remained in J/‘Clenachan from the execution of the 
deed, but a mere contingency; and even that contingency, de- 
pended entirely upon the act of the creditors. Until the trust 
was defeated, no judgment, or testatum execution, could affect 
the property; and, consequently, if it was a good subsisting trust 
on the 2d of September 1797, it was good against all subsequent 
liens. 4th. It is said, that there was not a schedule of creditors 
annexed to the deed; but although this may be convenient to the 
execution of the trust, it does not appear to me to be essential to 
its validity. The trustees might easily have supplied the want 
of it, by calling a meeting of the creditors. And the nine months 
allowed for declaring their assent, and making a distribution, 
seems but a reasonable period, considering the dispersed state of 
the debts. 5th. It is said, that the payment of the shares of non- 
assenting creditors to M‘Clenachan, placed them at his mercy; 
but’ suppose the objection to this part of the deed’ should be well 
founded, does it follow that the whole deed is void? Shall all 
the assenting creditors be deprived of their interest, because the 
dissenting creditors have produced a dilemma, in the appropria- 
‘tion of a part of the trust fund? I would rather say, that the trust 
is bond fide and operative, as to the assenting creditors; but void 
in 


PerGge ii ak Fe 


REE 8 








94 


Cases AFFIRMED OR Reversep, &c. 


1902. in its modification, as to the shares of the dissenting creditors, 
hemo 5 T. Rep. 432. 4 





2d. It is my opinion, likewise, that the trust, created by this 
deed, would be supported and enforced in a Court of equity. A 
condition subsequent (as I consider the assent in writing of the 
creditors to be) is seldom literally enforced in a Court of equity; 
which looks only to the substance of the trust. For i 
either by negligence, or owing to the public calamity of the yel- 
low fever, three months elapsed before the deed of trust was ad- 
vertised; but Chancery (where time, not being the material point, 
is often enlarged) would not allow this period to be: lost to the 
creditors. It is not probable, therefore, that there would be an 
outstanding creditor, in such a case, as the present; and, at all 
events, so remote a probability ought not affect the decision. A 
Court of equity could, I think, mould all the powers and forms 
of the trust, so as to do complete justice to the parties. And 
what a Court of equity unk do, the Judges of Pennsylvania, 
deciding upon a subject of equity jurisdiction, are in the uniform 
practice of doing. ’ ; 

For these reasons, I am of opinion, that the judgment of the 
Supreme Court, ought to be affirmed. 


By the Court, however, 


Let the judgment be reversed. 
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Lea, Executrix, et al. versus Yard. “Rg 


Hazlehurst et al. versus Dallas, Secretary of the Com- 
monwealth. 


werent the Supreme Court of Pennsylvania. These 
actions depended, chiefly, on the same facts, and principles; 
and were argued together, both in the Supreme Court, and in 
this Court. The facts were these: 

ohn Chaloner was appointed an auctioneer for the city of 
‘Philadelphia, on the 1st of August 1791, and gave a bond to the 
secretary of the commonwealth, in the penal sum of 2000/., with 
two sureties, namely, Leonard Dorsey, and Thomas Lea, who 
are both since dead. Richard S. Footman was, also, appointed 
m auctioneer on the 9th of Fune 1795; and gave a similar bond, 
with Isaac Hazlehurst, and Fohn D. Coxe, as his sureties. The . 
conditions of the bonds were of the following tenor: 


In Chaloner’s case: “ Whereas the above bounden Fohn Chalo- 





“ner was on the first instant re-appointed auctioneer, with au- 
“thority to make sales by auction at any place or places within 
“‘ the 
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“ the city of Philadelphia, the district of Southwark, or the town. 


“ ship of the Northern Liberties, or Moyamensing, according to 
“law: Now the condition of this obligation is such, that if the 
“ said ¥ohn Chaloner shall well and faithfully execute the afore. 


“ said office of auctioneer according to law; and shall from time 


“to time well and truly account for all public monies, which 
“ shall come into his hands, and pay the same into the treasury 
“ of the state, agreeably to the directions of the several acts of 
“ assembly of this commonwealth, which relate to auctions and 
“ auctioneers; then the above obligation to be void, and of none 
“ effect, or to be and remain in full force and virtue.” 

In Footman’s case: “ Whereas by a commission bearing even 
“ date with the above written obligation, the above bounden 2, 
*¢ §. Footman has been duly appointed one of the public auction- 
“ eers in and for the city of Philadelphia: Now the condition of 
“ this obligation is such, that if the above bounden &. S. Foot. 
* man shall well and faithfully discharge and perform all the du. 
“ ties of an auctioneer, and in all things truly and fully comply 
“ with, and execute the laws relating to the office of auctioneer, 
“ then the above written obligation to be void, otherwise to be 
“ and remain in full force and virtue.” 


While these bonds, respectively, were in force, Mr. fame 
Yard delivered to Chaloner, as public auctioneer, a considerable 
quantity of goods to be sold for him. The goods were, accord 
ingly, sold; but Chaloner retained 5,011 dollars of the proceeds, 
which he never paid over, or accounted for, to Mr. Yard. A 
at the same time, he was considerably indebted to the state, for 
. duties received upon sales at auction. Mrs. Gapper, in like man- 
ner, delivered to Footman, as a public auctioneer, a quantity of 
goods to be sold for her; which were, accordingly, sold; but the 
proceeds never accounted for; although Focéman had pun 
paid into the state treasury, all the duties, which he had coll 

Chaloner being dead, an action was brought upon his bond, 
against his executors, &c. for the use of the commonwealth, ia 
which judgment was rendered, and the amount of the duties (being 
less than Te penalty) was recovered.(1) Mr. Yard, thereupon, 
issued a scire facias, returnable to December term 1798, against 
the executors of Thomas Lea, one of Chaloner’s sureties; while 
Mrs. Gapper instituted a suit upon Footman’s bond, in the name 
of the secretary of the commonwealth, for her use. Cases, com 
prising the foregoing facts (redenda singula singulis) were filed 
m the actions respectively, with an agreement to consider them 
as special verdicts, for the purpose of a writ of error; and the 
general question submitted to the Court, was, Whether an aue 
tioneer’s bond is a security for his private customers, as well a 
for the payment of the duties to the state? ( 


(1) See 3 Dall. Rep, 500. 
After 
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After argument, the opinion of the Supreme Court, was deli- 1804. 
vered, seriatim, on the 24th of March 1802, by. SmitrH and Geyew 
BRACKENRIDGE, Fustices, (Chief Justice Sarppen, and Yeates, 
Fustice, declining to take a part in the decision, on account of 
their relationship to the defendants) conformably to which, judg- 
ment was entered for the plaintiff, in both suits: (1) And writs 
of error were brought upon these judgments. 

The 


. (1) Ihave been favoured with a note of what was said by the Judges; 
from which, in substance, may be collected the following eRe i 4 


Sm1TH, Fustice. This is strongly pressed as a case of sureties, against 
whom an obligation ought never, it is said, to be extended, beyond the strict 
letter. 2 T: Rep. 370. But, the truth is, that where there is a joint obligation, 
thelaw does not, abstractedly, recognise the character of a surety: and, after 
all, sureties must be bound, according to the true construction of the obligation, 
whatever may be the form of the expression. 1 Br. Ch. 87. 

_ The essential question, therefore, is, to what duties, does the condition of 
the bond refer? It is a general rule, resulting view of our whole offi- 
cial system, that where an officer gives a bond the performance of his 
duties, it shall operate to protect the individuals, who are obliged by the law, 
to resort to his office, as well as the public, by whom he is appointed. “From 
many instances, it is sufficient to mention those of sheriffs, coroners, and sur- 
yeyors. The instance of an auctioneer, independent of the positive isions 
of the statute, seems, at least, to be, as cack os any other, within the reason, 
principle, and policy, of the rule. He is a public agent, with an exclusive 
authority to sell at vendue. Individuals cannot employ any ether nt for 
the purpose of selling their goods; and it is the uniform practice to leave to 
him, too, the collection of the purchase money. Indeed, I cannot perceive 
how the owner of the goods could consistently with the various provisions of 
the laws, maintain an action against the vendee, for the price, in his own 
name. I grant, that the general rule is, that he who sells by another, is in 
contemplation of law, the seller himself, with the right of aetion to recover 
the price: but that rule applies only, where the owner of the goods ma 
chuse his agent, ahd not where he is obliged to employ the agent of the pub- 
lic. 2 Stra. 1182. Inconveniences might easily be suggested, arising from 
the opposite doctrine. Auctioneers often advance money on goods sent for 
sale: would it be just that the owner should still have the power to demand 
and recover the price, fromthe purchaser? On a sale, the state acquires 9 
right to the duty, as well as the owner to the purchase money: shall the owner 
be allowed to recover the duty, as well as the price; or must the vendee be 
exposed to two demands, and two suits? If, then, upon motives of public 

‘ policy, a public agent is imposed on the citizens. for the sale of their goods, 
nothing but express words would warrant our supposing’ that the legislature, 
while they taok a bond to protect the collection of a small revenue, meant to 
leave unprotected, so great an amount of private property. 

The very smallness of the penalty of the bond, has, however, been urged as 
an argument, to show, that it could not be the intention of the legislatyre, to 
embrace the interests of individuals, as well as the rights of the state. To 

» this objection, I answer: 1st. That, in proportion to the responsibility, the 
penalty is larger, than in the case of sheriffs’ bonds. 2d. That there are 
several auctioneers, each giving a bond in the same sum; and the vendor 
may consider which of them, and his sureties, may be most safely entrusted. 
$d. That by the condition of the auctioneer’s bond, the sums collected, are 
to be immediately paid over; whereas, in the case of a sheriff, the ‘monies 
levied may be retained for a considerable time. 

Upon the whole, I think judgment must be rendered for the plaintiff. 

BRACKENRIDGE, Fustice. The act of the 23d of September 1780, is the first 
that reserves a per centum for the state, on sales at auction: but it will not be 
said, that adding to the duties of the auctioneer, diminished the effect of the 
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The case was armed on the 16th, 17th, 18th, and 19th of 
‘ , E. Tilghman, and Ingersoll, for the 
plaintiffs in error, and by is, Rawle, S, Levy, and Dallas, for 
the defendants in error. And, in the course of the argument, 
both sides referred to the following sections, of the several acts 
of the general assembly, relative to auctions. 
ist. An act was passed on the 14th of February 1729, (1 State 
Laws, 154. Gall. edit.) “ for regulating pedlars, vendues, &c,” 
The preamble recites, ** Whereas of late many idle and vagrant 


“ persons are come into this province, and, under pretence of © 

“* being hawkers or pedlars, and ing goods from house to “—& 

“‘ house within this province to sell, have greatly or upon 
the goods, y 


“« many people, as well in the quality as in the price o 

“and under colour of selling their wares and merchandizes, 
‘‘ have entered into the houses of many honest and sober people, 
“ in the absence of he owner, or owners, of the said houses, 
“ and committed felonies and other misdemeanors, to the great 
“* prejudice of the inhabitants of this province. For remedying 


“‘ of which inconveniences, and preventing such evil practices, — 
“ and to the intent that no persons may be admitted to follow ~ 


“ the business of hawkers and pedlars within this provinte, but 
“ persons of known honesty, and civil behaviour,” &c. The 
sixth section of the act provided, “ That no person, or persons 
“ whatsoever, except as hereinafter is excepted, shall, alter the 
“* publication of this act, take upon him, her, or themselves, to 
“ sell, or expose to sale, by way of vendue, or auction, any wares, 


** goods, or merchandizes, within the city of Philadelphia, unless — 
“ such person, or persons, shall be recommended by the mayor, — 


“ recorder, and aldermen of the said city of Philadelphia, in 
“ their open sessions, to the governor of this province; and shall 
“ have given security to the mayor of the said city, for the time 
“ being, for the use of the corporation, in such sum as shall be 
“ agreed upon by the said mayor, &c. provided the same do 
“not exceed the sum 500/, for his or their honest and due 
obligation. Every duty, which an auctioneer is bound to perform, is embraced 


in the terms of the condition; and paying over the proceeds of the sales te 
his employers, is e ssly a duty. 


The reduction of the penalty of the bond from 20,000/. to 2,000/., might : 


raise a presumption, that when a revenue was contemplated, the. revenue 


only was to be protected; were not that circumstance rebutted, by consi- © 


dering the relative value of money, at the two periods of passing the laws. 
Then, the auctioneer is a pubic agent, who must be employed to sell goods 
at public vendue. He is not only the exclusive agent to sell; but the law, ob- 
viously, makes him the exclusive agent to collect the amount of the sales: 
the owner of the goods cannot forbid the payment to the auctioneer, and re- 
cover the purchase money himself. In such a state of things, it is reasonable 
and just, that the law should protect the private citizens, who are compelled 


to trusta public agent, in this, as well as in any other, instance; and although - 


the penalty is small, it is in my view a positive provision to protect the custo- 
mers of the auctioneer, as well as the revenue of the public. 
Judgment must be for the plaintiff. 
“ execution 
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“ execution of the office of vendue-master within the city of Phila- 

« delphia,and for the due observation of the ordinances of the said 

“ city, touching the regulating vendues, or public sales, or auctiqne,, 


«“ within the same.” 


2d. An act was passed on the 26th of November 1779 (2 State’ 
Laws, 245. M‘Kean’s edit.) “for the effectual suppression of 
« public auctions and vendues, &c.” to expire at the termina-: 
tion of the war. It provides for the appointment of a single 
“ auctioneer of the city of Philadelphia;” and the 9th section 
declares, “ that the said auctioneer shall, before he enters 
« upon the duties of his office, become bound with two sufficient 
“ sureties, unto the president of the supreme executive council 
« of this state, in the sum of 20,000/., conditioned for the faith- 


for the honest 
“ and just satisfaction and payment of his employers, every: 
“one of them. And besides the usual attestation required of the 
« officers of this state by law, shall take an oath that he will, to 
“ the best of his skill and abilities, faithfully perform and execute 
“ the duties required of him by this act.” 


$d. An act was passed on the 23d of September 1780 (2 State 


: Laws, 406. M‘Kean’s edit.) “ to alter and amend,” the preceed- 









ing act; by the 2d section of which, the appointment of titee’ 
auctioneers is authorised, “ who shall continue for and during 
“ the will and pleasure of president, &c. and shall give bond.to 
“the president and his successors, with two sufficient sureties, 
“ in the sum of 20,000/. for the faithful discharge of their duties, 
“and for well and truly performing the terms and payments in 
“ and by this act directed and required:” by the 3d section it is 
provided, that the said auctioneers shall have an exclusive right 
to sell by public vendue, “* rendering and paying to the state trea- 
“ surer, for the use of the commonwealth, one per centum of the ~ 
“ gross amount of the sales, so by him, or them, made as afore- 
« said, in manner following, that is to say; that each and every 
“ of the said auctioneers, shall once in every three months render 
“ an account upon oath to the said treasurer, &c. of all the effects 
“ and property by him sold at any time before the said time of 
“ rendering the same account, and since his last settlement, and 
« shall then immediately pay to the same treasurer the full amount 
“of the said one pound in the hundred pounds djjpm the same 
“account. And upon any failyre in rendering the*sa@me account 
“ upon oath, or of payment of the said sum of one per centum, 
“ any auctioneer sq failing, or neglecting, shall be discharged 
, ie his place, and the said bond put immediately in suit:” 

by the 8th section, it is provided, that the fees or recom- 
pense of the auctioneers, “ for selling at public auction, collecting 
_“ the money, and paying over the same without loss or waste, shall 
“be, &c.” a per centage, more or less, according to the nature 
of the specified articles, 


¥ % 


4th. An 
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4th." An act was passed on the 13th of April 1782 (2 vol. State 
Laws, Dall. edit.) 6y which the compensation of the auctioneers 
wa#'reduced, “ for their expences and trouble in selling any pro. 
“ perty at public auction, collecting the money and paying over 
“ the same without loss;” an additional one per centum was charg- 
ed on the gross sales, for the use of the commonwealth, to be ac- 
counted for and paid over, as the preceding law directs, under the 
penalty therein mentioned ; and it was declared, “ that the several 
“‘ bonds given by the said auctioneers to the president, for the 
“ faithful performance of the duties of them required by the afore~ 
“ saidact, shall be a security for the payment of the one per centum 
“ imposed by this act.” : i, 

5th. An act was passed on the 9th of December 1783 (2 State 
Laws, 169. Dall. edit.) by which the prévious acts (with certain’ 
exceptions) were made perpetual; auctioneers were prohibited. 
from buying, at public sales, on their own account; and, it 
repeated, that if an auctioneer failed or neglected to account, he 
should be discharged from his place, and his bond put in suit. 


6th. An act was passed on the 19th of March 1789 (2 vol. 
State Laws, 680. Dail. edit.) by which the appointment of an 
auctioneer for Moyamensing was authorised, who should give 
bend, with two sufficient sureties, in the sum of 2000/., “ for the 
“* faithful discharge of his duty, and for well and truly perform- 
“ ing the terms and pavments in and by this act, and the several 
“atts of zeneral assembly, to which this is a supplement, directed 
“ dnd required.” 

7th: ~An act was passed on the 27th of March 1790 (2 vol. 
State Laws, 777. Dall. edit.) reducing the duty on sales. to one 
per cent., and authorising the appointment of two additional auc~ 
tioneers, who shall give bond “ with two or more sufficient sure- 
** ties, in the sum of 2000/., conditioned for the faithful discharge 
“‘ of their and every of their. respective duties, and for,well and 
‘“‘ truly performing the terms and payments in and by this act, 
“* and the several acts y general assembly to which this is @ sup- 
“* plement, directed and required.” 

8th. An act was passed on the 26th of February 1791, (3 State 
Laws, 91. Dail. edit.) by which the restriction upon the auction- 
eers to sell goods only within the districts, for which they were 
respectively @ppointed, was repealed and annulled.(1) 


For the plaintiff in error. 1st. It is proper to premise, that the 
present suits are instituted against sureties, after the principals 
are insolvent and dead. And, independent of any peculiar hard- 


(1) It may be proper, after this recapitulation, to observe, that the conditions 
of the bonds, in the present cases, were not drawn strictly in the terms of the 
acts of assembly; but it was agreed, to argue and decide the general question, 
independent of any objection, that sight be made to the form of the bonds. 


ship 
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ship in this case, itis a rule of law, as wellias of equity, that the 1804. 

*, responsibility ofa surety, shall never be extended beyond the ~~ 
| strict letter of his contract. 2 7. Rep. 370. 2 Wils. 379. 4 Vez. 
) jr. 788. Nor is the contract to be regarded im the same rigor, 

as if, it had been expressed by the parties themselves, in their - 
’ own terms; instead of being prescribed by a legislative act. In 
such a case, the meaning of the terms employed by the legislature, 
should be unequivocal, plain, and clear, before it is adopted, as 
the meaning of the surety, to bind him in a manner so injurious 
and oppressive. 2d. The acts of the assembly of the year 1780, 
1782, 1783, 1789, and 1790, were in force, when these auction- 
eers were appointed; they direct that bonds shall be given, and 
they prescribe the terms of the condition of the bonds;' but they 
do not expressly, in any instance, declare the bonds to be a se- 
curity for private customers. From the year 1729, until the 26th 
of November 1779, although several acts were in force to regulate 
sales at public vendue, there is, ikewise, no express provision to 
be found, declaring the bond of an auctioneer to be for the use 
of the individuals, who employed him. Then, the only act, in 
the whole of the system, with all its successive modifications, by 
which the bond is expressly appropriated to the protection of an 
jnjured customer, is the act of the 26th of November 1779. 
. The act of the 26th of November 1779, by adding to a pro- 
vision, “ for the faithful performance of the duties required of 
« the auctioneer,” a provision “ for the honest and just satisfac- 
“tion and payment of his employers, and every one of them;” 
shows it to be the sense of the legislature, that the expressions 
of the former, would not embrace. the objects of the latter pro- 
yision. 4th. The duration of the act of the 26th of November 
1779, was limited, by its own terms, to the continuance of the 
war, and the limitation, of course affected the supplemental acts 
of 1780, and 1782; but the act of the 9th of December 1783, - 

rendered the supplements perpetual, and’ so much of the act of 
1779, as was not thereby altered, or supplied. Then, it is to be 
considered, that the act of 1780, made expressly “ to alter and 
“ amend” the act of 1779, not only increases the number of auc- 
tioneers, but prescribes a new condition to be annexed to their 
bonds; to wit; “ for the faithful discharge of their duties, and 
“ for well and truly performing the terms and payments in, and 
“ by this act directed and required,” totally omitting the passage 
in the condition before prescribed, “ for the honest and just satis- 
“faction and payment of the employers,” of the auctioneer. 
5th. The terms of the condition prescribed in the act of 1780, 
supplied and superseded the terms of the cohdition in the act of 
1779; they do not mean the same thing, and particularly, they 
do not both embrace the rights of the individual employers, as 
well as the rights of the public. Thus, the duties referred to by the 
act of 1780, are the duty of keeping a regular register of horses, 
and 
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1804. and of aang the state; and of acting fairly between buyer J 
‘—-—_ and seller; while “ the terms and payments” required to be- per. . 
formed, are those which are, specifically, directed and required ~ 
“in and by this act;” and the act no where directs or requires'a “J 
payment to the employers but only to the public. It is true, that 
the act of 1780, as well as the act of 1779, declares, that, “for — 
“ selling at public auction, collecting the money, and paying J - 
“¢ over the same without loss or waste,” the auctioneer shall be 9 
allowed a per centage; but there is in this provision no duty ~ 
rescribed, no terms and payments stipulated ;- nothing that re. — 
was to a surety, or can affect him: it is merely an enumeration 
of the services to be performed, by the agent, in consideration 
of the compensation which the law allows him to demand and — 
receive. 6th. The legislative intention to limit the operation of 
the bond to a governmental security, may be fairly inferred from’ 
a variety of considerations: the smallness of the penalty; the — 
change of expression, to exclude as it were, the opposite con. 
struction, when a public duty was first imposed by the act of 1780; 
the increase of the number of auctioneers, which gave individuals 
a selection, and so far rendered a provision in their favour unne. 
cessary ; the express provision uniformly made for individuals by’ 
the legislature in every other case of an official bond; and, finally, 
the general understanding of the bar, expressed in various opin. * 
ions given upon the case of Major Boyd. 3 State Laws. 131, 
Dall, edit. 7th. It is not a sufficient answer to these arguments, 
that auctioneers are public agents, possessing a monopoly of the 
sales at public vendue, to whom private citizens are obliged to 
resart; and, therefore, ought to be protected. In the first place, 
the regulations of the acts, though they compel individuals to 
employ the public auctioneer, do not prevent a special contract 
between them, as to the. collection of monies, nor even as to the 
rate of compensation. Besides, it is mot true, that the acts ex 
pressly empawer the auctioneers alone to collect the proceeds of 
sales; and the general rule of law is well established, that where § 
the dissenting principal declares himself, a vendee cannot be dis- | 
charged by a payment to the agent. 2 Vez. 221. Even in the 
case of a compulsive agency, if the employer pays the duty and 
commissions to the auctioneer, he mav sue the vendee for the 
purchase money. 7 7. Lep. 359. And in some cases, a con- 
trary doctrine would be iniquitous: for, suppose the auctioneer 
becomes bankrupt, before the money is collected; may his as~ 
signees collect the money, and put the employer to a dividend? 
Or, suppose the sales are made for approved notes, at distant pe- 
riods, shall it be déemed right and lawful, that the’ auctioneer — 
shall take the notes, and hold them, or use them, at the risque of 
the employer, till the credit is expired; and, possibly, till the 
money is recovered upon them in an action at law! 


For — 
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For the defendants in error. 1st. The general question is, whe- 1804. 
ther the official bond of an auctioneer, is a security for his fidelity Wy 


} towards individuals, as well as towards the public? On this ques- 
4 tion, whatever is. the meaning of the legislature in the acts of as- 
sembly, is the meaning of the parties in the bond. Both princi- 
and surety are bound, according to that meaning; and beyond 

‘it neither of them is bound. The only distinction here between 
the principal and surety is, that the principal may be liable either 
at common law, or on the bond; but the surety can only be 
liable on the bond. 2 7. Rep. 105. 1 H. Black. 186. On the 
true construction of the bond, however, the sutety, as well as the 
principal, would be liable, even beyond the direct letter (though 
the present case requires*it not). 4 B. P. C. 87. And the obiter 
dicta of Buller in 2 T. Rep. 370. must be explained by the sub- 
ject matter; while the authority of 2 Wils. 379. yields to the con- 
trary decision in 1 7. Rep. 291. 2d. Under every modification 
of the office, duties, and bonds, of auctioneers, the legislature 
meant to protect the customers that employed them, as well as 
the government that appointed them. On principle, it must be 
meant, since the legislature takes from private individuals the 
right of chusing their own agents; and, from analogy to other 
public officers, it must be meant; for, there is not a single in- 
stance in the whole of our code, where an official bond is not, 
either by express words, or the established, practical, construc- 
tion, held to afford remedy and relief to injured private persons ; 
as in the cases of sheriffs, coroners, administrators, &c. Cowp. 140. 
{against Amb/. 183.) 3 Atk. 248. 2 Inst.650. Vaugh. 334. 12 Co. 
30. 6. But the same meaning is clearly, and necessarily derived, 
from the words of the legislature, in the acts under immediate 
discussion. Thus, the act of 1729, was passed, because street 
vendues, &c. had become a nuisance; no revenue, or other pub- 
lic object, than to ensure fair dealing, was contemplated; and the 
condition of the bond was simply “ for the honest and due exe- 
. “cution of the office.” No other honesty, or duty; could be in 
view here, than honesty and duty towards the customers of the 
auctioneer. True, the bond was given for the use of the corpo- 
ration, and the customers had no personal remedy upon it; but 
still it operated as a penalty for their protection; and if the auc- 
tioneer was dishonest, or failed, in any way, to do his duty, the 
forfeiture was absolute under the act of 1729; while it is now 
contended, that under the act of 1780, so far as security is con- 
cerned, if he is honest to the public, there can be no forfeiture of 
the official bond, let him be ever so fraudulent towards the pri- 
vate citizen. The act of 1779 confirms expressly the legislative 
theaning to-be in favour of giving a security to the employers of 
auctioneers, both in the terms of the condition of the bond, and 
the oath of the auctioneer; and although the poemes is 
changed, the substance of the provisions remain the same; “ an 
honest 
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1804. Aonest and due execution of the office,” under the act of 1729, : 
Ley certainly including “an honest and a aa satisfaction and payment 9 
of the employers,” as well as a performance of the general duties — 
~ of the office. But in the act of 1779" the use for the . 
tion,” is discontinued; no other use of the official bond is de. § 
clared; the penalty, reduced by the scale of depreciation, is 4 
the same as before; certain duties are prescribed in the 9th q 
10th sections (such as a search for offenders, and collecting and 
paying over the proceeds of sales) but even under this act'no ~ 
duty is contemplated to be raised, on sales at auction, Then, the | 
essential inquiry rests on the act of 1780, which, as well. as all | 
the subsequent acts, passed, not to repeal, but to alter, amet 
supply, or enlarge, the provisions of the act of 1779; and being, 
in pari materia, must be considered together, in order to ascer- 
tain the true meaning of the system. The act of 1780, is the 
first that contemplates a revenue from sales at auction; but, inde. — 
pendent of the provisions to secure the revenue, it continues, in 
substance, the provisions to gene the employers; particularly 
making it a duty, on which the right of compensation arises, to 
collect the proceeds of sales, “ and pay over the same, without 
loss, or waste.” But it is urged, that the act of 1780, when it 
prescribes the condition of the bond, omits entirely the previous 
stipulation, “ for the honest and just satisfaction and ‘pavers of 
employers ;” and claims from auctioneers only “ the faithful 
*“ discharge of their duties, and well and truly performing the ~ 
“ terms and payments, in and by this act directed and required,” ~ 
The omission suggested, was correct; for, in the previous act, © 
the stipulation was tautologous and surplusage; as the duties of — 
the auctioneer (which he was bound to perform) were emphati- 
cally to collect the money and make payment to his employers, 
no revenue being at that time in contemplation. The appoint 
ment of, the auctioneer, fixes his duties, as does the appointment 
of a sheriff, &c. without specification, or detail. Selling, collect. 
ing, and paying, form the great outline of those duties. The first 
“and second are common both to the state, and to individuals; 
and, as to the third, it branches into a payment of the tax to the 
state, and of the purchase money to the individuals. Besides, 
‘“‘ the terms and payments directed and required in and by this — 
act,” are, also, to be performed; and the payment to the em> 
ployer is required by he act, as well as the payment to thestate, § 
In short, the two members of the condition of the present bond, 
fortifying and sustaining each other, must embrace all the duties, 
all the obligations, which the laws impose upon an auctioneer, or — 
the meaning will be constrained, and inconsistent with the gene- 
ral import of the words. 3d. But in opposition to the meaning 
of the legislature thus deduced, every kind of inference is offered, 9 
as well from the silence, as the expression, of the laws. Itis § 
said, that neither principal or surety are liable to. the omplre | 
or §. 
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for a performance of their duty to him; because the act of 1780, 1804. 
and the subsequent acts, do not say so expressly, as the act of Gan 


1779 did; and because the penalty of the bond is inad to 
afford an indemnity for the injury to which,;we contend, it 

plies. If, therefore, the ‘words omitted had been retained, 

controversy must so far have ceased; and the only question is, 
whether words equipotent, or even more extensive for the ob- 
ject, are not employed. But as to the second difficulty, it sounds 
in this absurdity, that because the bond is not sufficient to protect 


"the employer entirely, it shall not protect him at all. Is the she- 


riff’s bond, is a surveyor’s bond, is every administration bond, 
found commensurate with the possible delinquency, or defalca- 


tion? And is it conceivable, that because a surety is called on 


for less than the loss, that, therefore, he is to pay nothing? But, 
the truth is, that the sum is more adequate now, than under the 
act of 1779, when its application to the relief of the employer, 
is admitted. It is raised from the scaled value of 518/. (on 
20,000/. at 38} for one) to the specie value of 2000/. The in- 
crease of the number of auctioneers, virtually augments the 
fund for the indemnity of individuals; the restriction to sell in 
their respective districts (while in force) limited the quantum 
of custom of each auctioneer; and the obligation to account 
quarterly with the state, under the penalty of an immediate 
dismission from office, reduced the demand of the state for an 
indemnity to a mere possibility. Neither the first tax of one 
per cent., nor its poerriest accumulations, could, under such 
circumstances, require the protection of a penalty of 2000/. from 
six auctioneers. Park..273. Something more must be protected 
than the revenue; the general provision of the act of 1713, 
(1 vol. State Laws, 102. Gall. edit.) gives a ground of expo- 
sition from all official bonds; and when revenue only is meant 
to be protected; or the penalty is to operate as a punishment to 
the delinquent, not as a relief to the injured; in the English 
statutes, as well as in the Pennsylvania code, the language of 
the legislature is appropriate and unequivocal. 19 Geo, 3. c. 56, 
8. 7. 1 Anstr. 586. 4th. If arguments ab inconvenienti may avail, 
what can be more forcible, ea the inconvenience which pro- 
ceeds from the opposite construction, when the auctioneer is re- 
garded as a public agent, invested with the exclusive right to 
collect the monies on sales at auction? The rule is different as 
to a common law agency; where there are three voluntary par- 
ties, the owner, the agent, and the buyer; 2 Vez. 221. and the 
difference is not destroyed, though modified, in the case of an 


_ agent del credere. Bull. N. P. 130. 7 T. Rep. 359. Here, how- 


éver, the licensed auctioneer is not only a legislative agent, del 
credere, to the buyer, but the state constitutes a fourth x 
giving the law to every part of the transaction, to every’ degree 
of the responsibility. The auctioneer is, thus, a trustee for the 
Vor. FV. P state. 
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1804, state. He, not the owner of the goods, nor the buyer, must pay 
— the duties to the state; and he gives the security, not the owner; 





It naturally follows (and so is the practice) that immediately 
upon a sale, the auctioneer becomes the debtor to the owner 
of the goods, as well as to the state. The owner does not know 
the purchaser, and seldom inquires for him. The knowledge, or 
the inquiry, would be superfluous, as the auctioneer alone poss 
sesses the power to collect, as well as to sell: itis a vested right, 
by operation of law, and not, in its nature, assignable. 2 Dail, 
174. 1 H. Black. 81. Willing v. Roland. (1) But, it is an universal 
principle, that where a power is given, a duty arises. The she. 
riff has a power to execute a capias; and, therefore, it is a duty 
to do it. The coroner has a power to hold inquests; and, there- 
fore, it is 4 duty to hold them. 


After deliberation, the Court were, unanimously, of opinion, 
that the auctioneer’s bond was intended, by law, for the benefit 
of his private customers, as well as for securing the duties pay-- . 
able to the government: 

And, therefore, the judgments of the Supreme Court’ were 
affirmed; and the records remitted for further proceedings. (2) 


(1) Willing et al. v. Rowland et al. in the Supreme Court, 1791, before 
M‘Kean, Chief Fustice, and Rusu and Bryan, Sustices. This was an action 
of assumpsit, for goods sold and delivered. The goods were sent by the plain- 
tiffs to the store of Yohn Mease, a licensed auctioneer, and were sold, at pub- 
lic vendue, to the defendants. Mease became, soon afterwards, a bankrupt; 
and the defendants refused to pay the purchase money to the plaintiffs, in- 
sisting upon a right to set-off a debt due to them, from the bankrupt. The 
Court were decidedly of opinion, that the plaintiffs could not maintain the 

resent suit; that, by law, the right of action is vested in the auctioneer; and 
hat the common-law rule in the case of factor and principal, did not apply te 
the case of a public auctioneer. 

A verdict was, thereupon, given in favour of the defendant. 


Bowie and Hallowell (by the latter of whom this note is obligingly furnishe 
for the plaintitis, cited Com. Dig. title “ Merchdnt.” B. 81. 13 Vin. Abr.9. Ri 
Rep. 337. 2 Vern. 638. 3 Bac. 519. 2 Stra. 1182. Co. B. p. 236, 7. Bradford and 
M‘ Kean, for the defendants, who cited Bull. N. P. 130. 280. 12 Mod! 514. §. 
Molloy, 466. 


{2) Inthe case of Dallas v. Hazlehurst et al the defendants paid the 
amount of the penalty of the bond into the Supreme Court, to be disposed of, 
as the Court should direct. Todd, for several creditors who had not brought 
suits, or whose suits were subsequent in date, to Mrs. Gapfer’s suit, asked 
the opinion of the Caurt, whether the creditors of Footman were not entitled 
to share in the fund, pro rata? Dallas and S. Levy urged, that upon principle 
and authority, the creditor-first suing, was entitled to be first, and completely 
paid, before other creditors were admitted. The Court were clearly of that 
opinion; and Mrs. Gapper’s debt with interest was, accordingly, satisfied; 
leaving only the surplus of the fund for other creditors. 
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Geyer’s Lessee versus Irwin, 


HIS ejectment, depending in Alleghany county, was marked 

for trial, on the list of causes at Nist Prius. The defend- 

ant’s attorney, after looking at the papers of the opposite party, 
confessed judgment. ~ : 


But now Lewis, producing an affidavit of a just and legal de- 
fence, moved to set aside the judgment, on the ground, princi- 
pally, that the defendant was a member of the general assembly, 
attending his public duty at Philadelphia, at the time of marking 
the cause for trial, and confessing the judgment. He said, that 
the attorney had been compelled, either to go to trial, orto con- 
fess judgment; and that not being possessed of his client’s proofs, 
he had preferred the latter course; but, he insisted, that, during 
the session of the legislature, every member was privileged 
against the necessity of attending to’ his private suits; and that, 
therefore, the cause had been irregularly placed upon the trial list. 


Ingersoll, for the plaintiff, denied, that the legislative privilege 
extended to the present case; and urged, that even if it was a 
case of privilege, the attorney had waived it, by omitting to ob- 
ject at the proper time, 


By the Court: A member of the general assembly is, un- 
doubtedly, privileged from arrest, summons, citation, or other 
civil process, during his attendance on the public business con- 
fided to him. And, we think, that upon principle, his suits can- 
not be forced to a trial and decision, while the session of the 
legislature continues. 

But every privileged person must, at a proper time, and in a 
proper manner, claim the benefit of his privilege. The judges 

are 
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are not bound, judicially, to notice a right of privilege, nor to 
t it without a claim. In the present instance, neither the de- 
endant, nor his attorney, ae the privilege, as an objection 
to the trial of the cause: this amounts to a waiver, by which 
the party is forever concluded. 
We are, therefore, unanimously of opinion, that the judgment 
cannot now be set aside, or opened. 


Carson versus Hood’s Executors. 


EBT. Plea, nil debet. The principal point in this case was, 
whether debt would lie against executors, on a simple con- 
tract of the testator? 


Bradford, for the plaintiff, stated the rule to be, that if the 
executors demur to the action, they are entitled to judgment; 
but, if they plead to issue, they cannot, afterwards, make the ob- 
jection: and the following authorities were cited to maintain the 
distinction. Cro. E. 600. 557. Cro. C. 187. Cro. E. 121. 1 And. 
182. Golds. 106. Leon. 165. Vaugh. 99. 1 Sid. 333. Plowd. 
Rep. 182. Palm. 32. Cro. E. 435. 459. Yelv. 56. 1 Lev. 200. 
i Vent. 139. Vaugh. 97. 


The Court, being unanimously of this opinion, gave judgment ~ 


for the plaintiff: having, on a preliminary point, decided, that 
after a verdict, they will presume, every thing was done, at the 
trial, which was necessary to support the action, unless the con- 


trary appeared upon the record. 3 Burr. 1725. 1729. 1 Wils.. 


225. 2 Stra. 1180. 


2 ESTPERSEEATLESE $2 S23 E5EF 9 
































nt 


SUPREME COURT. 


oF 


PENNSYLVANIA. 


September Term 1791. 


Donaldson versus Means. 


HIS was an action brought by the indorsee of three bills of 
exchange, against the indorsor. On the trial, it appeared, 
that the bills were drawn in en 1776, at thirty days sight, by 
Nathaniel Newton, on Wilt and Hobson of London, in favor of T. 
Armstrong,and indorsed successively by Armstrong,and by Means, 
the defendant; that the bills were presented, and noted for non- 
acceptance, on the 24th of March 1777; and that they were pre- 
sented, and protested for non-payment, on the 26th of April 1777. 
The question to be decided, was, whether due notice had been 
given to the defendant of the protest of the bills; or he had done 
any act, which amounted to a waiver of notice? s 
On this point, a letter was produced from the plaintiff to his | 
father, dated the 10th of May 1778, advising of the protest, and 
inquiring where Means resided. It was proved, that the father 
showed this letter to Means, as soon as possible after it was re- 
ceived, and Means repeatedly promised to remit the amount of 
the bills; but the protest was not exhibited to him, and never ask- 
ed for; nor was any application made to the drawer, or to the first 
indorsor, for payment. Another letter was produced, dated the 
12th of August 1779, written by the defendant at Philadelphia, 
® to the plaintiff at St. Eustatia, in which he mentioned, that he 
had received a letter of the year 1776, referring to the protested 
bills; expressed a hope, that they would soon be paid; observed, 
® that for want of a protest he had not been able to get payment 
® ftom the drawer; but promising, nevertheless, to pay the amount 
1f to the plaintiff, whenever it was in his power to make a remit- 
tance. 


For the plaintiff, it was contended, 1st. That during the war, - 
when continental money was a tender, the holder of a bill of ex- 
change 
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1791. change should not be required | pursue that strict punctuality | 
“—~——_- which might properly be exacte een him in atime of peace J. 
and when his debt was not liable to be discharged in a deprec. 
ated paper currency. 1 Dall. 271. That notice being in fact 
ceived of the dishonoured state of the bills, it was not nece ; 
in law to produce the bills and the protests; and that since the — 
letter of Avgust 1779, the plaintiff relied upon the defendants 
new promises of payment. 2d. That even if a protest ought f | 
have been transmitted, yet, as the defendant, with a full know 9 
ledge of all the circumstances, has made a new assumption, itis” 
too late for him to take advantage of the omission in that respect, 
For, although want of notice may be considered, originally, ag § 
tantamount to payment; there are many cases in which the rule 
does not apply, or is dispensed with. As, where the drawer ofg 
bill has no assets in the hands of the drawee; or where the draw. 
er himself waives the right and benefit of notice. 1 T. Rep. 408, 9, 
Bull. N. P. 272. 276, 2 T. Rep. 713. “And in the latter case, 
he knows the fact, though he is ignorant of the daw, he shall be 
bound by his waiver. Doct, and Stud. 303. ‘4 


For the defendant. Independent of the special promise alleged ‘ 
by the plaintiff, the defendant cannot be charged on the bills of 
exchange ;~for, a protest is essential to enable any of the pane 
to recover against the others; and it must be exhibited. The law, 
in this respect, is founded on good sense. By exhibiting thepm # 
test, the holder of the bill shows, that he looks to the person §- 
whom he addresses, for payment; and by delivering the protest, 9 
upon receiving satisfaction himself, he enables that person to Z 
pursue his remedy against those who are ultimately responsible 
But ist. There is nothing im the letter of August 1779, which | 
can be regarded as an express, unqualified, promise. The whole JF ~ 
letter must be taken together. It complains of a want of the po J 
test; and its general spirit is no more, than a declaration, that} > > 
although the protest ought to have been sent, as it is presumed J 
*« to have been received, yet the holder shall not be permittedo J). 
“‘ suffer.” 2d. Even regarding it, however, as a promise, it § © 
not legally binding, if it was made under a mistake. 5 Burr. 2670. § 
2 T. Rep. 648. Cowp. 287. 1 P. Wms. 357. 2 Chan. Cas. 154 5 © 


By the Court: The law upon the subject is so clear, that the #7 
whole case resolves itself into the question of fact,on which the lay #5 
is to arise. If the proof is satisfactory, that the defendant, under $0 
a knowledge of all the circumstances, absolutely promised to pay By) 
he is, incontestably, bound by his promise. But, if his engage) 
ment was of a conditional nature, that he would pay, when the # © 
protest was transmitted; or if any material fact was unknown @ > 
him at the time of making the promise, the verdict should com #” 


tainly be in his favour, ; 
Verdict for the plaintiff, #- 
Coxe, for the plaintiff. 
E. Tilghman, for the defendant. 





Supreme Court or PrennsYLVANnta. 


Little versus Dawson ct al. Executors of Jones. 


| crm for services rendered by Sane Little, the plaintiff, to 


Aquila Fones, the testator. 


* The Court, in the charge to the jury, stated, that it was in 
full proof, that the plaintiff had served the téstator, with great 
diligence, for a period exceeding eleven years, on which two 

stions arose: ist. Was she entitled to any compensation? 
9d. Had she received a compensation? As to the first, it was 
RULED, that if the services were rendered merely in expectation 
of a legacy, without any contract, express or implied, but relying, 
implicitly, on the testator’s generosity, the action could not be 
maintained. The weight of the evidence, however, is that he 

mised to take care of ‘her, though he did not say how; that 
at one time he offered to marry her; and, at another time, he 
said that he would provide for her as a child. As to the second 


orgy it is merely a matter of fact, on which the jury must 
ide. 


- For the Plaintiff, Rawle. 
_ for the Defendant, Sergeant and Roberts, who cited 1 Vern. 


198. 2 Ath. 251. 409, 2 Stra 728. 1 Dall. 265. 1 Bar. 157. 
sPract. Reg. 357. 3 Rep. Chan. 64. 2 Stra, 910. 
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January Term 1792. 


Bradley’s Lessee versus Agnes Bradley. 


| OS teat ete tried in' Dauphin county. The lands in qt 
tion were once, incontestably, the lands of the defendant 
for, the plaintiff claimed under her. The plaintiff set up an imme” 
diate title by the will of Samuel Bradley, deceased (the husba nd 
of the defendant) who devised the premises to him, the conteniy 
of the will being proved by the person who drew it; but in order 
to prove a title in the devisor, parol evidence was, also, given, t 
the defendant had previously conveyed to him in ‘fete To 
this evidence, proof was produced, that the conveyance in 
was executed, merely for the purpose of making the devisor ¢ 
plaintiff in partition; and that, immediately afterwards, that 
veyance was destroyed; and a deed (which was exhibite 
made to him for life. The cipal question agitated in Co a 
was, whether x at for 9 was genuine, or forged? B t 
when the jury withdrew, two of them testified to their brethren: 
that, although the defendant had bought the land; yet, the bonds, 
which she gave for the purchase money, were unpaid, when she 
intermarried with the Suinaibi and that the testator had b 
obliged to discharge them. On this representation, several of th 
jury, who were before in favour of the defendant’s title, concy 
in finding a verdict for the the plaintiff: and a motion was m 
for a new trial, on the following grounds. a 
ist. That the verdict was against evidence, and the opinion of 
the Court. ‘ 
‘2d. That the jury had misbehaved, by hencing testimony, whic b 
was not delivered in open Court. % 
3d. That evidence was allowed to be given of the contents ¢ 
a deed, and of a will, without previous notice to the defendant # 
produce it. ‘ 
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- On arguing the motion for a new trial, /ngersoll, for the defend- 1792. 
ant, produced the depositions of two of ther jurors, ‘setting forth, —,—~ 
that, after the jury had withdrawn, two other jurofs had affirmed 
certain matters of fact, which (though the facts were denied at 


the time) had induced the deponents to find a verdict for the 


plaintiff: and, also, the depositions of two witnesses, contradicting 


the facts, that had been so affirmed. Lewis, for the plaintiff, pro- 
duced the depositions of six of the jurors, explaining their con- 
duct, and averring, that the whole twelve were of opinion, that 
another deed, conveying the premises in fee, had been executed. 


After commenting on the evidence, upon the first and second 
grounds of exeeption to the verdict, /ngersoll cited the following 


‘authorities upon the second ground to show, that the evidence 


of the misconduct of the jurors was admissible: Cro. E. 189. 
Moore, 599. 2 Morg. Ess, 25, 1 Stra. 644. Salk. 647. and the 
following authorities upon the third ground to show, that parol 
evidence of the contents of a deed can only be admitted, after 
notice to produce the deed itself. 2 T. Rep. 43. 201. 4 Burr. 
2489. He, also, urged that it was a cause of value; and, in every 
aspect, merited reconsideration. 1 Dall. 234. 12 Vin. Abr. 336. 
47.12 Mod. 347, 8. Doug. 118. 123. 


For the plaintiff, Lewis observed, that the verdict was given: 
on a question of fact, after a full hearing, in a case, in which a 
recovery is not conclusive; and that the principle which influenced 
Courts to interfere with the province of juries, by setting aside 
a verdict, did not apply to such a case. He investigated the evi- 
dence on the trial; and insisted, that it was not necessary for 
the plaintiff to produce the deed in fee, but only to establish that 
it once existed, for, no subsequent destruction of it, could revest 
the estate in the grantor; that whatever difference of opinion 
might exist, on other points, the jury were unanimously of opinion, 
that such a deed was executed ; and it was immaterial to the issue, 
on the question of title, whether the defendant had paid the pur- 
chase money, or not. As to the parol evidence of the will, the 
copy of one will was produced, and the scrivener, who drew the 
other, besides testifying what passed on the occasion, when the 
defendant was present, exhibited the original rough notes of the 
draft. If this evidence was admissible, it was conclusive; for, 
she knew of the devise to the plaintiff in fee, and she acquiesced 
in it. It was admissible, without notice to produce the will; be- 
cause, it was not offered to establish a titleunder the will, but to 
prove co-temporaneous conversations and actions of the parties, 
from which the fact of an existing conveyaace, in fee, to the tes- 
tator, might be inferred. The general rule, however, is conceded, 
that in order to introduce parol evidence of the contents of a deed, 
its existence and loss must be proved; or proof must be given 
that it was in the pessession of the opposite party, who refused 

Vout. IV. after 
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+ present case, was not offered to prove the conterits of a deed in 


the defendant’s possession; but the contents of a deed, which 4 
she had actually destroyed. The reason of the rule ceasing, the - 
rule itself must cease. ‘The only remaining topic for remark, res — 


spects the misconduct of the jurors; upon which there is an es. 
sential variance in the evidence. But, it is enough to say, that 
if the jury did misbehave, the proof of the fact, in order to affect 
themselves, or their verdict, must proceed from another quarter: 
it cannot be received on their own depositions. 1 7. Rep. 11. 


Ingersoll, in reply. The motion for a new trial is as proper, 


and as much countenanced, in ejectments, as in afly other suits, © 


4 Burr. 2221, If a deed, given for a special purpose, is after. 
wards cancelled, and a subsequent deed is accepted by’ the 
grantee for a less estate, the destruction of the first deed will 


operate 1s a revestment. Whether the deed in fee was given for — 


a special purpose, constitutes the great inquiry in the present 
cause; and the establishment of the fact will be decisive one 


way, or the other. Nothing can fairly be inferred, from the sup- 


posed acquiescence of the defendant in the devise; for, the de- 
vise does not specify the land in question; but includes it, if it 
is included, ina general sweeping clause, disposing of all his real 
and personal estate. The rule, as to giving the contents of deeds 
in evidence, is not susceptible of the qualifications suggested for 
the plaintiff; nor was there any idea at the trial, that the deed was 


destroyed, though it was said to. be secreted. As to the mode of ~ 


proving the misconduct of a jury, it must be conceded, that the 
Courts have varied in their opinions and practice. How far jurors 
should be permitted to accuse themselves of a high misdemeanor, 


is a doubt. Yet, in 3 JT. Rep. a witness, who had received a © 


bribe, was permitted to prove the act of corrupting him against 
the defendant; because, the necessity of the case required it. A 


similar necessity seems to furnish the same law, in cases like the _ 
present. In Cowperthwaite v. Fones, the jury settled the damages - 


by a mesne form, taken from a calculation of the several sums, 


which the jurors, individually, set down; and, on a motion fora | 


new trial, the affidavits of the jurors, proving the fact, were 
read, and considered by the Court. That the matters stated, 
were immaterial to the issue, cannot surely avail the plaintiff; 
when it is recollected, that they had a decisive effect against 
the defendant; and that they were false. 


After advisement, the Court were clearly of opinion, that a 
a new trial ought to be granted. , 
Rule for a new trial absolute. 


= ~ _ _ ~~ ,™ =~ >» ~ ~ ~ ~~ -~ 
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Supreme Court oF PEennsYLVAntia. 


Smith versus Brodhead’s Executors. 


HIS cause was tried at Berks, Nisi Prius, in October 1791, 
when the jury found the following special verdict: 


“ The jury find, that in the year 1785, the plaintiff sold a tract of 
“land to Daniel Brodhead, Esq. (the husband of Rebecca Brod- 
“ head, the defendant’s testatrix) for the sum of 500/.; that the 
« Jand has since been sold, by execution, after the death of Re 
« becca Brodhead, the testatrix, for the proper debt of the said 
« Daniel; that 150/. of the purchase money was paid in hand, 
“and the said Rebecca gave six bonds for the payment of the 
“ residue, in annual instalments; that the said Rebecca, at the 
“time of executing the bonds, was a feme covert, living with 
« her husband, and continued so to do, until her death; that she 
“ was seised of a separate estate, under a deed of settlement, 
“ with power, inter alia, to make a will; that by her last will, 
“duly proved, she appointed the defendant her executor, and, 
“ inter alia, directed the payment of her debts; that two of the 
“bonds were duly paid in the lifetime of the said Rebecca; and 
‘ the present action is brought upon another of the bonds. 

“If upon the above case, the Court should be of opinion, that 
% the plaintiff is entitled to recover, the jury find for the plaintiff in 
“ this cause 60/, debt, 12/, 12s. damages, and six pence costs: 
* otherwise, they find for the defendant.” 


The general question was, whether the bond of a feme covert, 
bouifd her estate, in the hands of her executors, under the cir- 
cumstances stated, in the special verdict? 


For the plaintiff, the case was discussed on sevefal grounds: 
ist. That a Court of Chancery would give relief upon the bond. 
2d. That to prevent a failure of justice, the Courts of Pennsy/- 
vania will amplify their jurisdiction, upon principles of equity. 
3d. That the will of the testatrix, directing the payment of debts, 
would make the bond a charge on the executors, as a debt in 
equity. And the following authorities were cited to show the 
principle, on which a Court of equity would interpose; and the 
extent to which the Courts of Pennsylvania had exercised an 
equitable jurisdiction. 1 Vez. 517. 163. Prec. Ch. 328. Gilb. Eq. 
83. 2 Vez. 193. Brown. Chan. 20. 2 Atk 68.1 T. Rep. 5. 
Pow. on Cont. 89. 1 Dall, 213, 4. 339, 340. Eq. Rep. Gilb. 84. 
1 Dall. 17. 72. 428. 2 Vern. 225. Doug. 53. Cowp. 201. 4. 
The executors being bound to pursue the directions of the will, 
the devisee ought not to be permitted to resist it. 


For the defendant. A Court of Chancery would not do that 
for the plaintiff, which would be the consequence of a general 
judgment in his favour. The wife’s engagements have never 
; been 
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1792, been satisfied. in equi , beyond her personal estate, andithe rents 
——-_and issues of her "estates but a general judgm acetal Pena 
sylvania, would bind the real estate absolutely; so 
be taken in execution and sold. If, indeed, this were alcaarten of.) 
equity, the defendant might n make: many matters appear to rebut - 
the plaintiff’s equity, which it is. too late to urge onas mi 
verdict. And this Court, as a Court of common law, will never E. oy 
consider bonds as appointments, when the party could not legally © 9” 
enter into a bond. 2 P. Wms. Norton v. Turril. 1 Br. Che 16... 7 


Cur. adv. vult. (1). 


The Commonwealth versus Dillon. (2) 


HE prisoner (a boy about 12 years old) was indicted for . a 
arson, in burning several stables, containing hay, &e. Hew 
was examined before the mayor of the city of Philadelphia, on® 
the 20th of December 1791, and then confessed the commission? y! 
of the offences, with which he was charged. But, as his own 
confession was the principal evidence (indeed there was no other » iy 
positive evidence) against him, his counsel insisted, that it was )~ 
obtained under such duress, accompanied with threats and pro- © 
mises, as destroyed its legal credit and validity. The evidence ~ 
on that point was, substantially, as follows: , 
On the 18th of December, the prisoner was committed to the» _ 
jail of Philadelphia, and the next day was taken before the mayor; ~ ? 
but, at that time, he made no confession. On the 18th and 19th’ 
of December he was visited and interrogated, by several respec- & 
table citizens, who represented to him the enormity of the crime; 
urged a free, open, and candid, confession, which would so ex- 
cite public compassion as, probably, to be the means of obtain-" ~ 
ing a pardon; while a contrary course of conduct would leave #) 
him, in case of a conviction, without hope: and they added, that ~~ 
they would themselves stand his friends, if he would confess. — 
The inspectors of the prison endeavoured, likewise, to obtain from ~ 
him a discovery of ‘his offences, and of ‘his accomplices. They — 
carried him into the dungeon; they displayed it in all its gloom 
and horror; they said that he would be confined init, dark, cold, 
and hungry, unless he made a full disclosure; but if he did make 
a disclosure, he should be well accommodated with room, fire; 
and victuals, and might expect pity and favour. -The prisoner 
continued to deny his guilt for sometime; and when his master 
visited him, he compiained of the want of clothes, fire, and nour- 


- 
> 


(1) The Reporter has not been able to trace the decision of this cause. 


(2) The trial was held at a Court of Oyer and Terminer, i in Philadelphia, on 
the Slst of Fanuary 1792, before M'Keay, Chief Fustite, and SusPren and 
BraDForD, Fustices. 
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“4shment. Atlength, however, on the 19th of December, he made 1792. 
“successive acknowledgments of the facts contained in his confes- W/— 
‘sion, which was formally, and to all appearance, voluntarily, made 

before the mayor, on the succeeding morning; and which was 
‘repeated, with additional circumstances, at subsequent periods. 






Yn the prisoner’s defence, the following authorities were cited, 

-} principally to guard the jury against the danger of mere pre- 
~§ sumptive evidence, and an extorted confession of guilt, throu . 
*@ force, hope, or fear, particularly in the case of an infant. 4 Bi. 

OR Com. 657. Fost. 243. 2 Tri. per Pais. 603. 2 H. H. P.C. 

\9® 225. 4 Bl. Com. 326. Leach C. L. 248. 319. 3 Com.' Dig. 511. 

9% Staundf. 142. 2 H. H. P. C. 284, 5. 3 Bac. Abr. 131. 3 Inst. 

HR 932. 2 Hawk. 604. 8 Mod. Fost. 11. 244. 





for “§ For the commonwealth. The confession was delivered before 4 
He © § the mayor, and afterwards repeated and enlarged, without the 

on’® § > Jeast appearance of constraint, or terror. No public officer has " 
ion improperly attempted to excite fear, or hope, as the medium of : 


proceeded from the avowed friends of the prisoner, and 

the known promoters of humanity. Besides the confession itself 
ro & bears intrinsic marks of its sincerity and truth; and neither the 
nce. § wildness of the boy’s motive, for committing the crimes, nor his 
4 ,can afford a satisfactory answer to the charge. Fost.70. And, 

the» @ afterall, to destroy the legal effect of the confession, as evidence, 
yor; @ it must be proved, 1st, that previous improper means were em- 
@ ployed; and 2d, that the confession was the immediate conse- 


f ing a discovery; and all that was said, or done, in that 
Cas 


pecs quence of those improper means. 

me; = 

ex. bi By the Court: The fact of the arson is established; and it 
ain- § only remains to decide, whether it was committed by the priso- 
ave # @ ner? The proof against him, depends upon his own confession, 
that  § slightly corroborated by the testimony of two witnesses. The 
ess, confession was freely and voluntarily made, was fairly and openly 
om § received, before the mayor; and, therefore, it. was regularly 
hey read in evidence. But still, it has been urged, that it was thus 


om § apparently well made before the mayor, in consequence of im- 
old, § proper measures previously pursued with the boy. The interfe- 
ake @ rence of the inspectors of the prison was certainly irregular; 
fire, ™ though the public anxiety, in which they participated, upon this 


mer | extraordinary occasion, may be admitted as an’excuse. The 
ster manner in which he was urged, though not threatened, by 
yur- the citizens who visited him, may, likewise, be objectionable. 


But is it reasonable to infer, that all the prisoner’s confessions 
j were falsely made under the influence of those occurrences? 
® Consider the nature of the offence. It cannot be openly perpe- 

= trated; for, it would be instantly prevented; and if it is secretly 
@ perpetrated, how, generally speaking, can the offender be —_— 
‘ CB, 


~fity.~ 
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1792. ed, but by his own declarations? If such declarations are voluy, 
—— ae ee that they furnish the stronges 


evidence, of imputed guilt. The hope’ of mercy actuates 
every criminal, who confesses his crime; and merely that 
cherishes the hope, i is no reason, in morality, nor in law, to dishe, 
lieve him. The true point for consideration, therefore, is, whether 
the prisoner has falsely declared himself guilty of a capital offence? 


If there is ground even to suspect, that he has done so, God fer 


bid, that his life should be the sacrifice! While, therefore, on¢ 


one hand, it is remarked, that all the stables set on fire, wer a , 
in the neighbourhood of his master’s house; that “he fa . 4 


part, communicated the facts to another boy; that his condug 
had ‘excited the attention and suspicion of a girl, who knew him: 
and that he expressed no wish to retract the statement, which he 
has given: the jury will, on the other hand, remember, that if 
they entertain a doubt upon the subject, it is their duty to 
nounce an acquittal. Though it is their province to administer. 
justice, and not to bestow mercy; and though it is better ed 
err at all; yet, in a doubtful case, an error on the side of mercy 
safer, is more venial, than error on the side of rigid jaded h 


Verdict, Not Guilty.(1) 


For the Commonwealth, Ingersoll, attorney-general. 
For the Prisoner, Sergeant and Todd. 


$e 
(1) The humanity of the jury being gratified by an acquital of the pri 


from the capital charge, he was indicted and convicted, on the same facts, 
a misdemeanor. By the reform of our penal code, Arsen is no longer a 
crime. 
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<1 “SUPREME COURT 


PENNSYLVANIA. 


April Term 1792. 


Morris’s Lessee versus Smith. 


: JECTMENT for 23 acres in Philadelphia county. It was 

E agreed, that Zohn Hunt, (under whom both parties claimed) 

® did seised of the premises; and the lessor of the plaintiff’s im- 

mediate title was derived under a judgment obtained against 

"@ Hunt's executors, in Fune term 1786, at the suit of Thomas 

: @ (Corbin for 105/. 10s.; upon which there was an execution, a 

acts,{ sheriff’s sale, and a sheriff’s deed to the plaintiff, dated the 5th 
cara + of Fune 1787. 

he defendant relied upon this statement: Hunt died the 31st 

| § of March 1778, having made his will, and leaving an only son, 

“~ @ who sold and conveyed the premises to William M‘Cullough, on 

A the 26th of December 1778, for a full and valuable consideration. 

* | But it was decided in the year 1786, (1) that such a conveyance 

* 4 bythe heir at law, or devisee, was not sufficient to protect the real 

-§ estate from creditors; and, then, the widow and executrix of 

Hunt, confessed a judgment to Corbin, upon which the premises 

were taken in execution, and sold to the lessor of the plaintiff, 

but, in truth, for the widow’s use. ohn Hunt, the father, had, 

also, left a considerable real property in New-Fersey; yet, to de- 

feat M‘Cullough’s purchase, and to get clear of the law of Penn- 

loania, that property was left unsold, and unappropriated; and 

the premises pursued to satisfy this voluntary judgment. 

But the plaintiff, to rebut the insinuation of collusion and fraud, 
proved satisfactorily, that Hunt had purchased the lands in Penn- 
oo as well as in New-Fersey, with money borrowed from 

orbin; for the amount of which he had given his bond, dated 
the 1st of Fanuary 1762; that several partial payments were in- fA 

r (1) See 1.Dall. Rep. 170. 
dorsed 
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1792. dorsed on the bond; that, on the 26th of October 1768, the b 
— being then considerable, Hunt conveyed to Corbin a tract of |; 
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in New-York, and several tracts of land in New-Fersey, includi 
the greater part of the property mentioned by the defendant; ¢ 
on the 6th of September 1787, the plaintiff conveyed the p ‘ 
to ¥ames Pemberton, for the nominal consideration of five shilling 
and that Pemberton executed a declaration of trust, to the 
of Corbin. 


Upon this developement of the case, however, two points 
made, and, at the request of the counsel, reserved for 
argument: * 

ist. Whether the land could be sold by virtue of the judgmer 
without a scire facias against the terre-tenant? 

2d. Whether the land was liable for the testator’s debts, afi 
being aliened by the heir at law, bona fide, and for a val 


consideration? 
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Verdict for the plaintiff. (1) : 
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Calhoun’s Lessee versus Dunning. (2) 
1 ac mart The inception of the plaintiff’s title depend. # 
ed upon an extract from the record of licences, or g 
by Bhinston, dated March 1734-5, which was merely a minute 
these words: “+ ¥ohn Calhoun 200 acres on Dunning’s run, calle 
“the Dry Spring, between Facob Dunning and Ezekiel DB 
“ ning.” By the field notes of Cookson, a surveyor, it appeare 
that there was a survey of the land on the 22d of March 1743: 
for Robert Dunning; but a memorandum was afterwards made 
by one Jforse, aclerk to the surveyor, “ that the land was claime 
“ by the heirs of Fohn Calhoun.” ohn Calhoun having enter 
a caveat, the decision of the board of property was pronoune 
on the 24th of NovemBer 1766, setting forth, “ that under Bh 
“ ston’s licence, $. Calhoun took possession and cleared three 
acres, built a cabin, and returned to Chester county, where be 
“ ‘dwelt: that in1743 one Armstrong got a warrant, but was told 
“ by Dunning that the land belonged to Calhoun, of whomhe 
“had purchased it: that afterwards Dunning took out a wa 9 
“rant in his own name, and got a survey made, on which age | 
“‘ veat was entered against him: that an ejectment was brought % ~ 
“‘ in which Dunning lost the possession; that Dunning then pt 7 
‘“‘ chased Armstrong’s warrant, got a survey upon it, and nowy 
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(1) It does not appear that these questions were ever argued in the prese 72 
suit. But see 1 Dall. Rep. 481. ; 


(2) Decided at Carlisle, in Cuméerland county, Nisi Prius, 11th May l 4 ; 
before Surpren and Braprorp, Fustices. | 
“ claimed # 
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® claimed a patent: but the board of property ordered the patent 1792. 
to issue to Calhoun.” By will, dated the 19th of S rT Nea 
752, John Calhoun devised the premises to Rebecca oun, 

) who conveyed the same to ¥ames Ca/houn, the lessor of the plain- 

’ tiff, by deed the 20th Fuly 1763; and he, having made a re-sur- 

" -yey, on the Sth of September 1788, obtained a patent on the 3d 

of April 1789. 


The defendant’s claim depended on the following, facts: In 
1753 ret | lived on the premises and reaped corn on it so 
late as 1778. In 1779, one Caruthers was making a fence on part of 
the land; he continued to live there at the time of the re-survey 















































zment,, : ' 4m 1788; and he was considered as the owner by purchase from 
e Calhoun. But in 1764, a survey was made for Dunning, under 

s, afte © Armstrong’s warrant, which, as the surveyor affirmed, left the 
aluable @ © disputed land entirely out of the lines. In an action of trespass, 
between Dunning and Caruthers, (plea, Aberum tenementum) there 


was a reference, in the year 1783, on which it was awarded, and 4 
the award affirmed by the Court, that the line should be run be- 

tween the parties, so as to leave the disputed land, in the pos- 

session of the plaintiff, Dunning. 


ist. It was objected, that the record of the action of trespass, 
could not be read on the trial of the present ejectment, as it was 
_~ not between the same parties. But, it was answered, that Caru- 
» thers, the defendant then, was now the person really interested, 
» as owner of the land; that Calhoun was merely a trustee; and 
that, as an action might be brought in the name of the cestui que 
trust, 1 Dall. Rep. 72. the judgment ought to be admitted. 


And, by the Courr: We can never acquiesce, in an attempt, 
~ so manifestly calculated to evade the truth and justice of the 
~ case. Shall it be in the power of a party, by suppressing a deed; 
_ or by employing the name of a trustee; to avoid the legal effect 
~ of a judgment rendered against him? In the action of trespass, 
- Caruthers pleaded liberum tenementum, es to the very lands now 
"daimed by Calhoun; and Galhoun has never controverted his 
' right. It is plain, therefore, that Ca/houn’s name is now employ- 
~ ed, for the use of Caruthers; and that the parties are really, though 
~ not nominally, the same, in both suits. 
4 Objection over-ruled. 


2d. In the charge to.the jury, it was stated, 


" By the Court; Blunston’s licences have always been deemed 
» valid; and many titles in Pennsylvania depend upon them. The 
equitable right acquired by the lessor of plaintiff under a licence, 
has been perfected, by a survey, and patent; so that he clearly 
possesses a legal title to the land in dispute. 
On the other hand, the defendant has no office right, but rests 
his pretensions, on an early possession, the exchision of the dis- 
Vo. IV. R puted 
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1792. puted land in the re-survey of 1764, and the award and judg. 
ey~/ ment, in the action of trespass. Of the equitable circums 


the jury will judge, with this remark from the Court; that a 
mere improvement right, ought never to be rendered effectual in 


favour of a settler, when it commences subsequent to the exist. 


ence of the legal right, regularly vested in another. . 
The great objection, however, to the plaintiff’s recovery, arises 
from the award and judgment. To be sure, an award cannot 
give a right to land; but a report of referees will settle a dispute 
about land, either in an ejectment, or in an action of tres 
In the case of Fox’s Lessee v. Franklin, a similar report has oa 
made, and affirmed. Indeed, such a report is more operative 
than a verdict: for, a verdict in ejectment is not conclusive; but 
when parties chuse to adjust their disputes amicably, they gene- 
rally agree, that the award shall be final; and, under such an 
agreement, neither of them can hope again successfully to agitate 
the same points. 


Under this charge, the plaintiff suffered a nonsuit. (1) 


Gander’s Lessee versus Burns et al. 


| Fi sahlaiage te for lands in Miffin county. On the trial of 
the cause, the following general principles were stated im 
the charge to the jury. 


By the Court: The first inquiry is, whether the location and 
warrant call for the same place. If they do, then as there is 
ground enough to satisfy both, one shall not run away with all, 
but shall be confined to what he purchased. 

This is the rule in the board of property, and if Snedon’s rights 
have not been abandoned nor transferred to Dearmond, it is the 
rule that ought to be applied here. 

Those rights do not seem to have been abandoned: for in 
1761, the children were infants, and were hardly of age, when 
this action was brought. Laches cannot, therefore, be imputed. 

Whether Dearmond purchased must be left to the jury: he 
had the receipt, and that is some ground for presumption added 
to his own declarations, which, as they come on the part of the 
plaintiff, are evidence. 

But if the rights remain, then the next question is, how shall 
the location and warrant be laid? This must be determined 


either by the (1) description; or (2) by the prior improvement; - 


or (3) by the priority of date. 
As to the description, Snyder calls for Everhart as his boun- 
dary, and Foster for Buchanan, at opposite ends of the whole 


(1) Decided at Nisi Prius, Carlisle, Cumberland county, in May 1792. 
tract; 
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tract: so that, it would seem, ohe might begin on one quarter, 
and another on the other quarter, till they meet. 

But if the frreety of improvement is clear, that being the spot 

e improver, ought, perhaps, to be assigned to him. 

If no other rule can be taken, the priority of date, ought to 

ive the preference to the party whose warrant is oldest, to lord 

it as he chuses. 
Verdict for the plaintiff, &c. 


Massey et a/. Executors of Massey versus Leaming. (1) 


? Plea, payment, with leave to give the will of testatrix 
in evidence. 

The case was, simply, this: Mrs. D/assey, the testatrix, was 
in a low state of health for some time before her death; the de- 
fendant took the charge of her affairs, and had some accounts 
against her; but he borrowed 150/. from her, for which he gave 
a bond payable in one year, with interest. On the 5th of Zune 
1784, she made her will, which was proved on the 21st of Fune, 
containing, among other things this bequest: “I give to T. 
Leaming, in consideration of his many services to me, 200/. in 
real specie; cotgene he brings no account against me and my 
estate; and if he happen to bring any account against me, or my 
estate, then this bequest to be void;” with a devise over of the 
testatrix’s estate. The legacy was paid to 7. Leaming; the 

resent action was brought upon his bond; and the question of 

w arose, whether the bequest operated as a release? 

- The plaintiff’s counsel suggested, that they were ready to 
prove, that there was a deficiency of assets to pay debts. 

Upon this suggestion, it was agreed, that a verdict-be given 
for the plaintiff, subject to the opinion of the Court, whether the 
bequest was an extinguishment of the debt? If it was so consi- 
dered, then the plaintiff shall be at liberty to prove a deficiency 
of assets, for the payment of debts. 

After depending for a great period on the docket, the suit 
was, finally, marked “ not to be brought forward.” 


Tilghman and Levy, for the plaintiff. 
_ Sergeant, for the defendant. 


(1) Tried at Nisi Prius, Philadelphia county, in May 1792: 
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Vaughan et al. Assignees of Nancarrow versus Blanchard 
et al. 


EBT, for rent. The facts were these: Nancarrow advertised 
to let the. room and front cellar of a house, which he rent. 
ed from Pemberton; and the defendants agreed to take them at 
1301, per annum, commencing the 27th of Fuly 1784, and con.) 
tinuing till the end of Nancarrow’s term in the Loesé. A lease 
in writing was drawn, but never executed, though the defendants 
entered into possession of the premises, made some repairs, and 
paid a part of the rent. Soon, however, after the defendants had 
taken possession of the room and cellar, it was again advertised 
to be let, with directions to apply to them for particulars; and, — 
accordingly, they let the premises to one Dixon; Dixon, again © 
let them to Fox, the agent of a merchant of the name of Leuffer; 
and Leuffer deposited a considerable quantity of merchandize in | 
the cellar. Nancarrow now claimed a right to pass through the 7 
front cellar, into the back cellar; Leuffer objected to it; but, upon” 
Nancorrow’s persevering, he took another house, at the end of 
Dixon’s time (6 or 9 months) to which he removed his’ goods, 7 
Leuffer’s agent offered to pay his rent to Nancarrow, but Nan- © 
carrow refused to accept it, unless the receipt was taken, as from | 
Blanchard. Under these circumstances, the present action was 
brought to recover a half year’s rent, on a demise (as stated in | 
the declaration) to hold from the 27th of Fuly 1784, until the 7 
expiration of Nancarrow’s term in the premises, with an aver- | 
ment that Nancarrow had a lease from Pemberton. Blanchard, © 
then, instituted an action against Fox, to whom the premises 
were under-let for dal but declaring that he would only 
prosecute his claim, if he was compelled to pay the plaintiffs, in 
the present suit, 


ist. Sergeant a 
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ist. Sergeant and Ingersoll, for the defendants, movedtonon- 1792. 
suit the plaintiffs, because there was no proof of a lease from Cj— 
Pemberton to Nancarrow, as the declaration averred. The only 

of recovery in this action, is either, that the defendants 
actually occupied the premises; or that the plaintiffs, in pursu- 
ance of the bargain, had vested them with a right of occupancy, 
Now, the lease of the defendants was made dependent upon the 
lease of Pemberton; and ‘non constat that such a lease existed, 
as it has not been produced, or any regular account given of it. 
Doug. 642, 3. 


But, by the Court: Whether it is necessary, or not, in this 
action, to prove the existence of a lease from Pemberton, there 
js no ground for a nonsuit. The plaintiffs have offered some 
evidence to show, that Nancarrow possessed a term. in .the 
house ; and of the operation and effect of that evidence, how- 
ever it applies to the issue, the jury must judge and decide. 


2d. In the charge to the jury, it was stated’ by the Court, that 
the cause depends upon a single fact, whether Nancarrow had 
aright of passage through the front, into the back, cellar? The 
afirmative, it was incumbent on the plaintiffs to prove; but 
they had not proved it, either by written, or parol, evidence. 
Then, the law deciares, that such an interruption, in the enjoy- 




















- con- | # ment of the premises, demised, will suspend the rent. 

lease Verdict for the defendants. 
ants 

s, and 

ahs The Commonwealth versus Margaret Biron. 

; and, § FNDICTMENT for the murder of Fane MGlaughiin. It 
again — appeared in evidence, on the trial, that Hugh M‘Glaughiin, 
uffer; @ the husband of the deceased, rented from the prisoner, a part of 
lize im -@ the house, in which she lived; that on the 10th of Fune 1792, 
th the ©@ while it rained hard, a noise was heard at the house, and the 
» upon # deceased was attempting to get in; that she said, “‘ You whore, 
end of |@ let me come in;” and the prisoner said, “ You whore, you 


sha’nt;” that the deceased appeared to be then in liquor, though 


t Nan- by all accounts, she was a very quiet woman; that the prisoner 
s from |§ opened the door, and she and the deceased began to struggle, 
on was | when the former pushed the latter down the steps, and her head 
ited in @ struck the wall; that the deceased seemed to be bent by her 


itil the 7@ fall; and the prisoner came out of the house, saying, “ Ah! 


1 aver- “% “this is the way I am troubled with this kind of people! her 
hard, | “husband has just left her in this situation;” that the wit- 
emises |§ ness observed, “ You pushed her down,” to which she answered, 
d only § “TI did not;” but, after the deceased was carried into the house, 


tiffs, in 9H she acknowledged that she had done it, and said she was in a 
great passion; and that the deceased and the prisoner used be- 


rgeant fore 
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1792. fore to quarrel, but had not been seen to strike each other. Qn 
-— examining the deceased, Dr. Hutchinson said, that he found 
considerable injury done to the bone on one side of the h 
but that the wound was not necessarily mortal; and he thou 
from appearances, that the deceased must have bom intoxicanedil 
at the time of her fall. 


By the Court: The circumstances present to the considera. 
tion of the jury, a case of atrocious manslaughter; but, in our 


opinion, no more. 
Verdict, guilty of manslaughter, but not guilty of murder. (1) 


(1) The indictment was tried in a Court of Oyer and Terminer, in Philadef. 
phia county, on the 19th of November 1792. 
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The Batik of North-America versus Pettit. 


ASE against the payee and indorser of a promissory note, 

drawn ‘by George Henry, for 1100 dollars, payable in 45 
days, and dated the 26th of March 1785. The defence was, 
that due notice had not been given of the drawer’s non-payment 
of the note; and the following evidence was produced pro 
and con. 


For the plaintiff, the runner of the bank stated, that he be- 
lieved he gave the drawer notice when the note became due, as 
itwas his custom to do; that it was also his custom, at the expi- 
ration of the three days grace, to give the indorser notice; and, 
he conceived, he must have called on the defendant on the even- 
ing of the last day of grace; but, if not then, he was very clear 
he called the next day, or the second succeeding day at farthest; 
that he thinks he spoke to the defendant’s son, and supposes he 
mentioned his business; that his reason for thinking he gave no- 
tice is, that he has a memorandum of Henry’s notes lying over; 


+ Band the president of the bank was very particular about them, 


Band the indorsers; that when he called at the defendant’s count- 
“# ing-house, he gave verbal notice, that the indorsement was unpaid, 
§ and the person he saw, told him that he would inform the de- 
Piendant of it; that it was not then a practice to leave written 
Botice; and, finally, that he was not doubtful, but very clear, that 
he gave the notice. 


@ For the defendant, his clerk declared that it was usual to leave 
@notice of the protest of notes in writing; and that he did not 
Precollect that either written, or verbal, notice was given in the 
Mpresent case. The defendant’s son declared that he had no recol- 
ion of receiving any notice; but, on the contrary, he remem- 
‘  bered, 
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1793. bered, that, upon making an estimate of his father’s indorsements 

iy at the bank, cashier said they amounted to 2,300 dollars; and 
this being denied, Henry’s n as produced; which was the 
first intimation that the son . of its existence, or of its 
being protested. 


It was argued by Tilghman and Lewis, for the plaintiff, thar HF » 
although the cause turned upon a mere matter of fact; and that — 
fact being established, the decision must be governed by the F. 
principles of the mercantile law, which, generally considered, are tt 
the same throughout the mercantile world; yet, that there are 9 
special usages, arising from local circumstances, or municipal J 
policy, that must prevail, in modifying the operation of the ge. 
neral law of merchants. Thus, the general law of merchants de. § 
clares, that the acceptor of a bill of exchange is bound by his 
acceptance; but how far he is bound, varies at different places, 
Burrow v. Femino, 2 Strange, 733. So, notice of the protest of a 
bill of exchange must be given, upon the principles of the general 
law; but there is a different usage, in different places, as to the 
strictness of the time, within which the notice must be given, | 
The statute of Anne, introduced the negotiable character of : 

romissory notes, and the process of declaring upon them as 
mstruments. The practice of giving notice, in the case of pro- 
missory notes, soon followed in England, though the statute 
speaks nothing of the time; but, at first, a great latitude was _ 
allowed; and it is only, step by step, that the pee degree of 
strictness on the subject, has been there established. In Penn 
sylvania, however, promissory notes were scarcely to be re. 
garded as a currency before the revolution; insomuch ‘that it is 
difficult to trace a suit on the records of the Courts, by the in-, 
dorsee against the indorser. The act of assembly of 1715, which ; 
gave the indorsee an action against the drawer, in his own name, - 
made no positive provision on the subject of notice; and the 
English practice was not adopted under the act. Punctuality, 
indeed, in paying such engagements was rare, and, almost, im- 
practicable, from the state of the country. The bank of North 
America began the rule of punctuality; and originated the usage 

of notice; and upon that usage, a period of six, seven, or eight, 

days has been allowed for giving the notice. What, then, is the” 
evidence of a demand of payment from the indorser, is a ree 
sonable time, is the only question. The runner of the bank gave | 
notice of the protest; and this, by the common understanding # 
of our merchants, amounts to information, that the holder of @. . 
the note looks to the indorser for satisfaction, The cases cited” q 
for the plaintiff were, 2 Stra. 1175. 1248. Ld. Raym. 74% 
1 Dall. 252. Robertson v. Vogle. Ibid. Bankyv. M‘Knight. <& 


It was argued by Ingersoll and Sergeant, for the defendant 
that the holder of a dishonoured note, must conform to the Aw > 
merchant, § 
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: merchant, which requires notice to be given to the indorser; as 1793) | 
even the declaration shows, Brie averment that, notice was tapas 

riven: ah they contended, 

“given at 


t the notice in this: case (if 
not being given'to\the defendant on the very next 


} “day, after the expiration of the days of grace; and not being ac- 
i compagied with an explicit demand for payment; was nota 
sufficient notice, according to the law of merchants; which being, 


in this respect, founded on general principles of reason and 
equity (to prevent the indorser from suffering by the indulgence, 
or négligence, of the holder) was as applicable in Pennsylvania, 
as in any other country. They cited 1 Wils. 47. 2 Bl. Rep. 747. 
Doug. 650. 2 T. Rep. 1 Dall. 252. Bull, N. P. 274 6. 
4 Stra. 508: 


_ By the Court: .The defence is want of notice of the protest 
of the note in question, within a reasonable time. The law in 
England is very strict upon this subject. Before any statute ex- 
isted there, to render promissory notes negotiable, such notes 
were often made; but they were only regarded as evidence of a 
debt, and could not, as instruments, be declared upon in an action 
at law, till the provision was made in the statutes of W. 3. and 
Anne. It is not material, however, to review the history of this 
r medium either here, or in England; since it is clear, that 
m both countries, at this day, the law requires, that notice’ must 
be given by the holder, to the indorser of a promissory note, with 
a demand of payment, in a reasonable time, after the note is dis- 
honoured by the drawer. What constitutes a reasonable time, 
was Revttele considered, by the English Courts, in most cases, 
as a matter of fact, for the decision of a jury: and since it has 
been deemed by those Courts, a matter of law, they lave held, 
, that if the parties live in the same town, an allowance of even 2 
single day to the holder is quite sufficient. But. in Pennsylvania 
the question of reasonable notice still remains a fact for the jury 
to determine. Before the institution of the bank of North Ame- 
rica, promissory notes were few; there was no time fixed for 
iving notice; and two, or three, months have often elapsed, be- 
ore it was given.. The bank had, however, a right to introduce 
new rules, for transacting business with their customers; and 
those rules being understood and enforced, formed a law of the 
contract, binding on both the parties. Indeed, the punctuality, and 
other beneficial consequences, flowing from those rules, seem to 
have given them a more general operation and force; so as to 
constitute a general usage, and not merely a usage of the bank. 
- But notwithstanding the necessity of giving notice exists, on ge- 
neral principles, as well as upon the usage, its reasonablenes, we 
repeat, still depends here upon the verdict of the jury. Assoon 
as we can, consistently with the state of the country, its roads, 
and ‘its posts, it will be wise to adopt the English law upon the 
Vou. IV. S subject, 


‘ 
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1799, subject, for the sake of certainty and uniformity, in the adminise 
Saeed pk of justice: and, perhaps,’ (such is the rapid progress of 
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ion and public improvement) the Court may, im future,” 
Cains to afoot H. alle oe 


*7 ‘ 


(ASE Plea, Non Assumpsit. The defendant offered to give, 
infancy in evidence on this plea; to which the plaintiff obx 
jected. But | “§ 


By the Court: The evidence is clearly admissible. Under, 
the general issue, however, the jury may decide, whether. the! ” 
evidence is sufficient to discharge him, or not. The position i - 
generally true, that an infant can only bind himself for neces-7 
saries; yet, in the Court of Chancery, cases occur, in which a 9 
payment would be decreed, contrary to the strict rule of the coms § 
mon law. In this form of action, equity is the principal con. § 
sideration; and, from necessity, Courts of law, in P | 
vania, adopt the principles of the English Courts of Chancery. 1) & 
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J. Conrad versus Conrad et af. Administrators of * 
G. Conrad. 


HIS was an action on the case, brought by ames Conrad) 
the natural son of George Conrad, against the administrators 9, 
of his father, in which a declaration was filed, containing two 9 
counts: ist. Upon a special agreement, that if the plaintiff would 9 
live with the intestate, and work his plantation for six years, the, § 
intestate would give and convey to him 100 acres of the land, 
2d. Upon a quantum meruit, for work and service. Pleas, Now” ts 
assumpsit, and the statute of limitations. i ae 
Upon the trial of the cause, it was proved, that facobd Conrad . 
having expressed an intention to leave hig father’s and leaarma § 4 
trade, the father said to him, with some solicitude, “ Stay and 9 
«« work the plantation till you are of age, and I will give youa “% 
“ hundred acres of it.” It also, appeared, that ¥acod did remain “9 
with his father, and worked the plantation ably and diligently; 
that the father had three legitimate children, two.sons anda 9 
daughter, and three illegitimate children, Facob, and two daugh- 7% 
ters; that the two legitimate sons worked with Facod on ia] 
plantation; that the father once intimated an intention of putting ~ 
Facob on footing with his other children; that the plantation con« 
sisted of about 260 acres, and was BR Parag at 7501; and that 
dag Conrad was well maintained, d, and schooled, while 
remained with his father. a 
. For = 
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— Court or PexnsyYLvAnta. ‘3k 
on gener prince that the action was a novel- 1793., 


5 ian on gore rnc , the service of a ‘minor ¢ —— 
not) was due to the parent, in consid 
| “gon of his maintenance and education; and ‘that the supposed 
jal contract was unreasonable, and, consequently, void. 
tT Blac. Com. 449. 453. 450. Yelv. 17. 2 Stra. 728. Doct. and 
—_, sag 212. If, therefore, the plaintiff is entitled to recover 
; Petaas » it must be on the count for a guantum meruit, when, 
e 


ring him’ as a servant, the expense incurred for his cloth- 
aad ‘and”éducation must be set off against a claim for wages, 


For the plaintiff, it was answered, that the contract was ex- 
@ pressly proved, upon a and valuable consideration, perform- 
the” ty oye fs plaintiff; and that considering the rights of a bastard 
on io : ation to the father’s estate, to be only such as he could him- 
CES= ‘ Fas acquire, the Court would be anxious to support so meritori- 


ch “ : ee claim. 1 Black. Com. 459. 
-oms | 


con. “By the Court: This is an action to recover damages, for the 
nsyle 4 | | amp-conveyance of 100 acres of land, agreeably to an express 
ry. ti romise of the intestate; with respect to which the evidence cers 
x: y supports the declaration. Considering, however, the relation 

of the parties, the other parental obligations of the i intestate, and 
"°@ the extent of the p reper it would seem rather excessive to give 
@ the full value ‘of the in damages for a breach of the promise. 

@ Is there, then, any thing in the ‘evidence, that will warrant the 

: in departing from that strict standard of the damages? We 
vat | te there is. The father’s intimation, that he would place 
_ $acob on a footing with his other children, may be fairly con- 
d as a promise, (explanatory of what.he had hefere, said) 
he would give, him a child’s share of the.estate. If the, jury 
the construction, however, the other illegitimate children 

t be put out of the calculation. On this principle one fifth, 

: vould entitle him to a verdict for 150/. As to interest, .it, will 
» depend upon the discretion of the jury: butaf the eldest son took 

+ @ the estate, at the valuation, he must have paid interest to the 
4 ger children; and, consequently, on the ground of equality, 
at re “would be right to allow it to the plaintiff. 


Verdict for the plaintiff 145/ damages,(1) 


“C. Hall, Cu Smith, and Hartly, for the plaintiff. 
oy, Smith, Duncans and Tilghman, for the defendant. 


: “a 


' . \R 


we This cause was tried at York Town, N. P. before Satrra and Baar. 
"FORD, Sustices, in May 1793. 
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Cases RULED AND RIESE 


— Edgar's Lessee versus Ses Raine, ~ an ‘eow 


| Oy bate me dk tried at York-Town, in ‘which doteie'§ vas 
taken for one-third part of the premises. ‘The title re 
lessor of the plaintiff was deduced from a patent, dated the' 
of Fune 1734, to Thomas Lenton, who conveyed, on ‘the at 
Fanuary 1741, to Fames Rowland, and Yames Rowland“ abver 
wards conveyed to Robert Rowland, who devised the 'p 
- his sons Fames, Fohn, and Matthew, by a will datec the g 

pee fore 1779. A sheriff’s deed was then read, dated th 

of April 1785, which recited a oe and execution, af 

the suit of Andrew Leiper against Matthew Fohnston and iam 
Robinson for 30/,;,and a sale of one-third part of the land, as # 
estate of ames Robinson, to Samuel Edgar (the lessor: of th : 
plaintiff) for 40/., And parol evidence was offered to show, th 
James Rowland had conveyed one-third of the premises to Fam 
Robinson, senior, (uncle of the defendants) who was the defen 
ant in a former ejectment; and who was in possession of ft 
land at the time of the judgment and sale. It was, cao on, 
objected, that no parol proof could be given of a conveyance of @ 
real estate; nor, generally, of any instrament, without previous: 
notice to produce it. . 


But, by the Court: The present defendant, ames Robins, n,) Jo. 
junior, is not the party to the alleged deed; and, an neal of 
notice could be given to him, within the general rule, for ¢ 
production of deeds: nor, if he saa merely in the 


“i 


- of a witness to the deed, is he compellable to prodice it. 


is, therefore, no way of getting at the title, but the one propo: ay 
if the defendant in an action, chuses, ander such circumstz 
to conceal the muniments of the estate. 

The witnesses were, accordingly, examined; and the: plai 
obtained a verdict, conformably tothe charge of the Courts 


- 
Zantzinger versus Ketch. 


Fo was an action of debt « on articles of agreement toy 
135/., in two instalments, for lands bought by the ¢ 
ant from the plaintiff; and ‘inthe articles it was parry 
“the deed of Peimiens shall be made to the said Mic 
“ Ketch at the first payment.” “ 

The aiiiadahe red the parol téstimony of a witness, 
was present at the execution of the a to shew that by t 
expression, “ the deed of conveyance,” es ar eae nd, 
understood, “a deed conveying ing “thie land - m0 ag: "i alli 





1 Supreme Court or PennsYLvanis- 1 
se P berances.”” 2 Vez. 299. Hurst v. Fell, in the Supreme Court 1793, 
Sex 


pe of Pennsylvania. — 
Wie nce evidence was cated! as tending to uemnees 
2 Lehose expressions were clear, and did not rege say nye 
a | : fe Fee Court, however, upon the authority “of ; 
108). mitted the evidence, though with great LE " em 
th Sf  elaring that they would reserve the point. But ne Oe yer 
on Efe the full aad of the plaintiff’s demand, the 


riigeg gy not revived. (1) 


en ” C. Smith, for the plaintiff. 

d th q pe Hamilton, for the defendant. 
Nn, ‘ aa 
iS at a ; * 


Eddowes et al. versus T. Niel. 


HIS was an action on the case, for goods sold and delivered 
to William Niell, upon a special assumpsit by the defendant, 
mas Niell, to guarantee the payment of the, price. 
Non assumpsit, on which issue was joined; ‘and, 2d. The 
tute of limitations, to .which, resident beyond. seas, was 
a. &e. 
»The plaintiffs were British merchants, from whom Wilkan: 
a “Wiel, a trader in Baltimore, was accustomed to import goods. 
msony On the 14th of Yanuary 1771, his brother, the defendant, wrote 
e, Md § aletter to them, m which he said, “ that to strengthen his bro- 
r the § “4ther’s credit, he would guarantee all his dealings with their 
‘acter in house.” Several shipments.of goods were made both before; 
There after, the receipt of this letter; and William Niell. continued 
osedy B Biemiake payments on account, till the year 1775, when the revo- 
ncés;,  lutionary war began its agitations; and all commercial and aimi- 
‘> cable intercourse, between Great Britain and the' United States; 
intiff? |} Was suspended until the peace of 1783. In the year 1784, the 
..0— 4 plaintifis sent a power of attorney to collect the debts due ‘to 
ae 5 here; their agent applied to William Niell who acknow- 
oS d the justice of the debt; but, claimed an abatement of 
t years interest, on account ‘of the war; and a further credit 
Te ten giving his bond for the amount; which the a airy réfused. 
o pay @ In. 1785, Wilkam Niell died, leaving the defendant execu wong ti 
fend- § te io whom, in that character, ‘the agent of the plaintiffs Br: 
, that 3] ent; and he answered, by admitting the claim, 
j ing a suit against the estate. No demand, however, Was’ 
Ende, on the ground of the defendant’s guarantee, till about the 
who time of commencing the present — in Fanuary 1790. ~~ 
y in Bf as 
‘ and } 11) This cause was tried at Carlisle, Nisi Prius, on the 15th of May 17983, 
cum. , Suppen and Braprorp, Fustices. 


ces. a On 
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well to shipments made’ as after, 3p aus receleil za. The 
it was not necessary to.render the letter binding on the ¢ nd 
ant, that the should answer. it; nor that they sha 
give notice to him of a default, (as in:the case of bills of ex, 
change) at, any. period of the transaction. 3d. That there ven 9 2 
express waiver of the guarantee; and nothing can be im ied, 
even in favour of a:surety,'since no new security was taken; m 

any negligence shown, im. omitting to prosecute the principa . 
upon the demand of the.surety. ty 


For the defendant it was urged, tst. That the demand was ; Ay 
harsh and stalé one; founded on a letter, which had not, in fact 
created any additional confidence, or credit; the receipt of which 
had never been acknowledged; and the responsibility of whi 
had never been suggeste aa” for more than nineteen yea 
2d. That the guarantee ought not to receive an indefinite in a 
pretation; but to be regarded as a credit, according to the:com 
ofthe American trade, for a year; and to forbear a suit for so <. 3 ’ 
a time, during the life, and after the death of the rincipal, w 
in fact, giving a new and independént credit; which is tantas| 


oe a 5 = “ 


—— —— a ree 


= 


a 


nrount toa release of the surety. 3d. That although the stz ei 
of limitations may not apply, as a plea in bar (the plaintiffs r 
siding abroad) the lapse of time furnishes a presumption, that) 
the defendant's letter never was accepted, or relied upon, as a 


guarantee. 4th. That, on the most rigid construction, the guaran. i 
tee can only apply’to future, not to past, transactions. And @ 

these points, respectively, ‘the following books were cited: 1 Typ 
Rep. 167.°2 Br. Ch, 579. 2 T. Rep. 366. 370. 1 Pow. Con 
287. bid. 8, 9,10. , 


By the Court: Letters of credit are a common, and usefi 
instrument in the course of commerce. They are, however, ofa 
very serious nature; and the writer is bound to comply with the 7 
contents, according to their genuine and honest import. In om” 
der to render them obligatory as a contract, it is not necéssary, 
that they should be answered, if credit is given upon them. Like ce 
the case of transmitting a bond in a letter, acquiescence and a 
ceptance are implied, in the silent receipt of the instrument. 4 : 

It has been urged, that the lapse of nineteen years, without 
notice of a default in payment by the principal, is a virtual aban.” 
donment of all recourse to the surety; on the principles applic 
ble to bills of exchange, and to other negotiable instruments. 
But there is no analogy between the cases; for, the engagement 
of the letter of credit extends, in its very nature, to various ure 
transactions, without reference to time, or amount. It is true) 
however, that the gross negligence of a creditor, even ss the 


Sr retaee 3 


“ee 
“a 


he 
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~g4¢) |) obligee in a bond, may operate to discharge a'suréty;‘as'where th 
asia eee oF cuenbel iy the ausetyhin prised ean orincipal 
vay § inorder to save the debt; if he neglects or refuses to do so,t e sure~ 
Phag § thy both in law and equity, will be:exonerated; and this is thé’ case 
nat in2 Brown's Chancery Reports, 579. But does the evidence in the’ 
sulgig present action, justify an adoption of the rule? From the years1771 
f ex: and 1772, when the shipments were made, until the year 1775,. 
29 Tie sci mn were first suspended, there could be'no reason for 
Sieg calling on the defendant. From.1775, till thé peace of 1783; the” 
1; mori debtor was guilty of no default, which would warrant an ‘app ee 
cipal § cation to the surety; for, he was prevented, “by the war, from” 
©) @ corresponding with the creditor, and making any payment, or 
')% remittance, on account of the debt. As soom.as the peaceshad 
waS 4% réstored the intercourse between the parties, the creditor applied» 
1 facts for payment to the debtor, who acknowledged the debt; claimed , 
whith an abatement of interest; and made some overtures for.asettle-- 
M@ wient; but died in the next year, without affecting any. thing in } 
that respect. The agent of the plaintiffs then addressed the de=) 
fendant, not as surety, but as executor, of his brother; and, ; 
indeed, it does not appear, that the agent knew. of the letter: of — 
sredit, till sometime afterwards. ai 
8 ©. On-this review of the facts, we cannot perceive any culpable » 
wari» negligence, on the part of the plaintiffs, in pursuing their origi+ 
atures ® nal debtor: nor is it clear, that they had any right to call upon» _ 
fis Te % thedefendant, as a surety, until they had failed in their endeavours | 
ma) to recover from the principal; or the principal had become no- » 
1» 45258 toriously insolvent. The want of notice, therefore, in such a> 
at=S B® case, and under such circumstances, does not, in itself, furnish a ~ 
bar to the demand; and although, in some instances of debts, a) 
of time will warrant a presumption of payment; ‘yet, from 4 
the nature of this contract, no such presumption can arise here. 5) 


a. Verdict for the plaintiffs. (1). 
r, 0 ge Tilghman, and Bowie, for the plaintiffs, ) ; 


iththe & Jngersoll, Smith, and Duncan, for the defendant. 


In or- 
‘nomen 1) This cause was tried at York-Town, Nisi Prius, on the 22d of May 1798, 
; Likes Suipren and Braprorp,, ‘Fustices. 
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’ January. Term 1794... 


Schenkhouse versus Gibbs et a/. (1) 


ASE. The facts, on which the present cause depended, 

will be found in the report of Ingraham, indorsee, v. Gibbs 

et al. 2 Dall, Rep. 134.; the note annexed to it. Jbid. 136, 
The following charge was delivered to the jury. 






By the Court: We are of opinion, that the mode. of remit 
ting by a general bill, payable to one merchant, with separate 
drafts infavour of each of the other merchants, who are interest. 
ed in the amount of the bill; is a good and lawful execution of 
the trust and authority of a factor, employed by several disting 
and unconnected merchants, resident abroad. No inconvenienge 
can arise from the transaction, if all the parties are apprised of 
the distributive appropriation. It is essential, however, to sucha 
remittance, that notice should be given to the parties. In the 
present case, there is no proof of express notice to the plaintiff; 
but this may be supplied by facts, which raise a fair presumption 
of the plaintiff’s knowledge.on the subject: and his delay in pre 
testing and returning the bill, together with the draft on Porte 
ner, sent directly by the defendants to him, are facts of that de 
scription. . 

It only remains to observe, that Portener, the general trustee, 
could give no preference to any claimant on the fund; and tha 
in case of a partial loss, it must have been borne, as a genend 
average, by all the concerned. 


















Verdict for the defendants. 





(1) An outline of this case was annexed in a note to the case of Jngrc 
v. Gebbs et al.2 Dell. Rep. 134.; but it was thought of some importance to ad) 
the opinion expressed by the Court on the trial. 4 
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Cases Rutep anp ApjupGED, &c. 


‘M‘Ewen versus Gibbs et al. © | 


Rigor on a parol acceptance of a bill of exchange. The 
plaintiff, having become a certificated bankrupt, was called 
as a witness to prove the acceptance. Dallas objected to his 
competency, on the ground of the witness’s liability for costs; 
and his interest in augmenting the estate surrendered under his 
commission. 

But it appearing, that the assignees carried on the suit, and 
had entered into security for costs, the Court (after the plaintiff 
had released his interest at the bar) directed him te be sworng 
upon the authority of Scott v. M‘Clenachan. — 
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April Term 1794. 





Boyd’s Lessee versus Cowan. 





| Febegecte ery 2 tried at West-Chester, in Chester county, on 
the 22d of October 1793. The jury gave a verdict, in favour 
of the plaintiff, for the premises mentioned in the declaration; 
and, also, for 41/. 13s. 4d. damages, being the value of the mesne 
profits; subject to the opinion of the Court on a point reserved; 
to wit: Whether the mesne profits can be recovered in an eject 
ment, by way of damages? After argument, when the Judges 
were about to deliver their opinions, the parties made an amica- 
ble settlement of their dispute: but the general question being 
of importance, no excuse will be offered, for inserting here, the 
opinion prepared by the Chief Justice. 


M‘Kean, Chief Fustice. In delivering my sentiments upon the 
point reserved im this cause, I shall first consider the objections 
made to the recovery of the mesne profits, in the action of eject- 
ment; and then, the reasons in favour of such a recovery. 

ists The leading objection (and which at first sight appears the 
strongest) is, that the action of trespass for the mesne profits, is 
always laid with a continuando; thus differing from the form of 
the action of ejectment, which alleges only a single act of entry 
and ouster. For which 3 Blackst. 205. 3 Wils. 118. 2Bac. Abr. 
181. and Runnington, 4, 5. 44. and 164. have been cited. 

2d. Special bail can be required in the action of trespass for 
the mesne profits, but not in the ejectment. 2 Barns, 59. 

3d. If damages are given for the mesne profits in the eject- 
ment, and an action of trespass shall afterwards be brought for 
the same cause, the former cannot be pleaded in bar. 

4th. The law has been against this practice, and cannot now 
We altered except by the legislature. 
5th. It 
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5th. It would be inconvenient to allow the practice; because 
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titles are frequently so complicated and difficult, as sufficiently to wy 


command the whole attention of the jury; and it ‘be too 


burthensome to impose upon them, also, the ascertaining the . 


value of the mesne profits by one verdict. 
* This is the amount of all that has been, or, I believe, that can 
be urged against the measure. My answer to the first objection is, 
that I agree that the form of the writ and declaration in an action 
of trespass for the mesne profits contains a continuando of the tres- 
pass, and that it cannot be changed but by positive law. .This pre- 
vents the necessity of several actions of trespass, for every seve- 
tal trespass; and unless it is so laid, it no where appearing on 
the fecord that the trespass was continued for a certain time, it 
must be taken by the Court and jury to be for a single act, and 
* damages can be given for nothing more. But in an ejectment there 
js no arrest, no writ; and the form of the charge in the declara- 
tion in the King’s Bench in England is, “ that the defendant en- 
“tered into the tenements, &c. of the plaintiff with force and 
“arms, &c. and ejected, expelled, and removed him; and him 
“ being so ejected, expelled and removed, the defendant hath 
« hitherto withheld from him, and still doth withhold, the pas- 
« session, &c.” Facob’s Law Dictionary, title Ejectment, 1 vo/. 
Attorney’s Practice in K. B. page 424. 440. Lill, Ent, 192. 205, 
Besides, it sufficiently appears on the whole record in the’ eject- 
ment, that the plaintiff was in possession, that the defendant oust- 
ed him on a certain day, and detained the possession until the 
trial; so that the action is not for a single act of trespass; and, 
therefore, the jury may well give damages for the whole time 
the wrong continued, At all events, the precedent may be so 
made, in the Common Pleas, as well as in the Supreme’ Court. 
With respect to the second objection, that special bail can he 
required in the action of trespass for the mesne profits, but not 
in the ejectment; it is true, that, upon affidavit, the Court of 
Common Pleas in England has ruled special bail in the action of 
trespass for mesne profits, though it has been held otherwise in 
the King’s Bench. Register of Common Pleas, 62. However, 
there appears to be no weight in this, when it is considered, that 
this action is brought after the ejectment is determined, so that the 
plaintiff is in no worse condition (although he has no special bail 
in the ejectment) on that account, but rather a better; for, if the 
value of the mesne profits is recovered in the ejectment, he may 
have a fieri facias for them wre ye If, too, the defendant 
should, before execution executed, withdraw his person and ef- 
fects from the jurisdiction of the Court, the plaintiff would still 
be left in a better situation; for, if he pursues the defendant, he 
may arrest him in an action of debt on the judgment in any of 
the United States; whereas, in such a case, no action of trespass 
for the mesne profits could be brought (it being a local action) 
im a foreign country, and bail demanded. 


In 
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1794. In answer to the third, I wilhonly mention, that nothing ap- 
—\— pears plainer, than that the may plead the recovery of 
the darhages in the ejectment; with an averment that they were 
given for the mesne profits, in bar-of the action of trespass, 

1 Leon. 318. Ca. 437. 3 Leon 194. Ca. 242. 

The fourth objection, that this Court cannot alter the /aw, ig. 
correet beyond controversy; but there is no positive law respect, 
ing this action, or directing that the mesne profits shall not be 
recovered in it, as well as possession; and the Court can alter 
the practice, and institute any rules in an action of ,ejectment, 
which they may deem beneficial, or for the furtherance of justice, 
without legislative aid. , uk 

An ejectment is the creature of Westminster Hall, and has A 
gradually moulded into a course of practice by the rules of the 

* Courts, It is in form a fiction; in substance, an action invented 

for the speedy trial of titles to the possessiom-of lands. For a7 
long time, damages only could be recovered in this action, the 
measure of which was always the mesne profits. 3 Wils. 198. 
120. In the 14 H. 7., and not before, the term or thing as well 
as damages were allowed to be recovered. At first there wasa | 
lease really sealed on the land, and the action was against the 
real tenant jm possession. It came in place of the assize, in which 
action the possession, as well as the mesne profits, was recovers 
able, Afterwards, casual ejectors were set up; and notice order« , 
ed to be given to the tenant in possession. Then the new prac- 
tice was invented by Chief Justice Rolles. Not very long ago 
(in 1751) it was ruled in the Common-Pleas, that if after a re- 
covery in ejectmeént against the defendant, he should bring a writ 
of error, ‘he should give bail, to the plaintiff in a sum equal to 
the value of at leasttwo years mesne profits. 2 Barn’s Notes, 86. 
Many other alterations have takign place; and the same authority 
which ene it thus far, may certainly carry it to a higher de- 
gree of perfection, as experience happens to show inconveniences, 
or defects. Being under the*controul of the Court, it may be 
modelled so as to answer, im the best manner, every end of jus- 
tice and eonvenience. 3 Burr. 1292. 1295. 3 Blackst. Com. 205. 
2 Burr. 660. Besides, by the 6th.section of the act of assembly, 
intitled, “ An act for the more spéedy and effectual administra. 
“ tion of justice,” it is declared and enacted, that “the justices 
“ of the Supreme Court have full power and authority to make 
“ such rules for the regulating the practice of the said Court, 
“ and expediting the determination of suits, as they in, their dis- 
“ cretion shall judge necessary.” Of the power of the Court, 
therefore, inthis particular, I entertain no doubt. 

I shall now, briefly, consider the argumentum ab inconven- 
tentt; which refers but to a single instance; to wit, the difficulty 
the jury may labour under, in deciding on the titles of the par- 
ties to the possession, and, at the same time, in fixing the exe 
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dowry, assize, all others, where the thing itself, as well 
the damages, is recovered, the jury are liable to the same incon. 
yenience: nor can I perceive any great perplexity, that can arise 
in determining the rent, or annual value, of a house, or parcebof 
land, when complete evidence is given of it. 

It appears to me, that the inconvenience, or hardship, is the, 
other way. After a person has been unlawfully kept out of his 
house, or land, for a series of years, and undergone great trouble 
and expense, in recovering a judgment for them; to give him 

ossession merely, ies. Tat any satisfaction for the use and 
gceupation pending the action, does not seem to be complete 
ice. To tell him, “ You must sue for the mesne, profits in a 
#fiew action, fee counsel, attend the Courts, witnesses, 
« and have a new trial for the sa/e purpose of fixing their Yalue,” 







can be‘had in a more speedy, cheap, and easy way. Taking a 
yerdict for the amount of the mesne profits, aswell as on the 
title in the ejectment, will prevent this circuity, delay, and éx- 






toverting the plaintiff’s claim, or a specious title im himself) a 
jury would be inclined to give but very moderate damages against 
tim (af which the jury in the action for the mesne profits can 
have no consideration, as the title cannot in that action be again 







es of the second suit. ) 

It is in argument, in law, and in logic, as it is in naturé (destrue- 
tio unius, est generatio alterius) that the destruction of an objec-. 
tion, begets a proof. I shall, however, proceed to consider the 
arguments and proofs on the other side of the question.. ‘This 
improvement of the action’ of .ejectment has been suggested by 
the Court in the case of Treherner v. Gressingham. 2 Barn’s 
Notes, 59. 1 Lill. P. R. 680. Whitefield’s case, Buller’s Nist Prius, 
‘488. There has been no judicial opinion given on this subject, in 
the Supreme Court of Pennsylvania, prior to the revolution, that 
Bl have heard of, unless it was in the case of the,Lessee of Fames 

















1. were awarded for the plaintiff: but such an opinion has. been 
Baven in Delaware above thirty years ago; and the general prac- 
ice in that state, has been ever since, to take a verdict for the 
esne profits, in the action of ejectment. Nay, my memory does 
ot serve me in recollecting a single instance, where an action of 
“Prspass, for the mesne profits, has been brought in Delaware, 
Pom the time mentioned; though, without doubt, it might have 
vn done. There has been no similar precedent in Pennsylvania 
ince the revolution; but, on the other hand, it has been recom- 

' mended 
BS 



















‘is certainly imposing an improper burthen upon Aim, if justice. 


gone into) and he would certainly be saved the eosts and exe 


Dixon v. Thomas Hosack tried on the 15th of Apri] 1775, when” 
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of the miesne: profits, if che iii shall be for_ the: platen 1794, © 
There can be no hardship in this. In actions of, ae 


pense; and I believe it to be equally beneficial for defend. | 
ant: for, if on the trial he shows a reasonable ground for con-. 





+1794. mended more than oe : | 
: on. he-mesne fp mabe ie-ejectment: and the 





Pad 7 


now. before the Co ; 
ae 7 Tilghman at rgeant, i 
Tharpe v. Fohn Bell, of September ‘term 1787, when judgment 
was given in favour of the r me. So, in an ejectment, on the 
demise of Fasper Yeates, Esq. and others v. Charles Stewart, 
which was tried at Nisi Prius at Chambersburgh, for the 
of Franklin, in Fune'1789, a verdict was taken for 130/. da 
for the mesne profits; and a judgment rendered upon it, for the 
plaintiff, i in bank. 
the whole, as it appears, ‘that this Court bas the power 

of allowing a verdict to be given for the mesne profits, 
in the éjectment; as the judges in England, so late tee 
1742, could'gee no reason why it should not be done; 


been in use 4 head years in the stateof Delaware, under sini. 


lar authority, and no inconvenience from the practice has hitherto 
best there ; as.it has been in precedent in this Court 
by judicial mo and as it is calculated, in my jud 
for the reasons ‘assigned, to answer more fully the ends of justice 
and convenience, by avoiding unnecessary delay, a circuity of 
action, and a double expense to suitors; I still must hold the 
opinion, which my former brethren, as well as myself, 
mously, entertained upon the subject. If it shall be best 
by the Court, that s in ejectments should in all cases be 
turned round to an action of trespass, for recovering the mesne 
profits ; yet} after what has passed, on former occasions, I con. 
ceive it ought not to be the rule im this action; but should be ap. 
ey "to future cases: because, at the present moment, the 
in. /vaniqa;is, that the verdict in this action is regular, 
and agrecable <2 Seger: eae: Cleat. Est boni jus 
dicis ampliare aeseray 3 
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Sa The Commonwealth versus Chambré. 
ment HABEAS corpus was issued to the jailor of ee Iphia, to 
Justice A bring before 5 sh SuIPPEN, the bodies of Mag and 
uity of Zare, two negro women, committed as the absconding slaves of 
id the | Mrs. Chambre. The Judge, after hearing the case opened, ad- 
i. | journed it, for argument and decision, to the Supreme Court, on 
best | the 43th of September 1794, when the following facts Need ; 
be Mrs. Chambre was a widow lady, in the island of St. Domin 0, 
mesné | and owned the negroes in question as slaves; but on the olga 
I con. gration at Cape Francois, she fled, bringing them with her,to Phi- 
A be ap. ladelphia; where she resided five calendar months and three weeks; 
mt, the |, period that exceeds six /unar months, in computation of time. 
regular, | She then removed with the negroes to Burlington, in the state of 
bons fo New-Fersey, designing; as it was sugge to avoid the ope.) 


ration of the’ act, for the gradual abolition of ‘slavery; but. no 
proof was offered, that date ever intended to settle m Penn- 
sylvania. The negroes absconding from Mrs. Chambre, came to 
Philadelphia; and now they asserted their freedom, under 
10th section of the act, which declares all unregistered negroes 
and mulattoes to be free, “ except (inter alia) the ,domestic 
“ slaves attending upon persons passing through; or i 

“ in this state, and not becoming resident therein: provided such 
) | “domestic slaves be not aliened, or sold to any inhabitant, nor 
“ retained in this state longer than six months.” 1,vo0/. State 
Laws, 841. Dail. edit. 


For the negroes; it was contended, that, upon authority, the 
general legislative expression, must be construed to mean /unar, 
and not calendar, months: for which were cited, 5 Co. 2. Cro. 
J. 167. 1 Stra. 446. 2,Bl.Com, 141. 3 Burr. 1455. Doug. 446. 
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1794. 463. And that, even ifithe computation by calendar oe ere 
\——_ more usual at commén law, a different construction would be 


adopted in favour of liberty, and to prevent an evasion of the 
most honourable statute in a Pennsylvania code. Harg. Co, 
Litt. 145. b mG) ? 


But the Court (stoppin the counsel for Mrs. Chambré) said, 
that they were, unanimously, of opinion, that the logisianave a in. 
tended calendar months; that the same expression, in other acts 
of the general assembly, has uniformly received the same con. 
struction; Brudenell et al. v. Vaux et al: (1) that there was no. 
thing illegal, or improper, in the conduct of Mrs. Chambré, on 
the occasion; and that,,therefore, the negroes must be remanded 


into her service. 


Lewis, Ingersoll, and Fran&lin, for the negroes. 
M. Levy, for Mrs. Chambre. 


(1) This case has heen reported in 2 Dail. Rep. 302, 
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September Term 1795. 


Respublica versus Mulatto Bob. 


NDICTMENT for murder of the first degree. The 


of the Court was delivered by the Chief Fustice, who stated 
the facts and the law to the following effect: (1) | 


M‘Kean, Chief Fustice. The evidence in this case may be 
comprised in a few words. It appears, that a wedding being 
fixed for Easter Monday, a considerable number of negroes as- 
sembled; and, about 10 o’clock at night, a quarrel arose between 
mulatto Bod, the prisoner at the bar, and megro David, the de- 
ceased. For awhile, the parties fought with fists; and the priso- 
ner was heard to exclaim “ Enough!” The affray, however, 
became general, and continued so for some time. When it was 
over, the prisoner went to a neighbouring pile of wood, and 
furnished himself with a club. He was advised mot to”use it, but 
he declared that he would, and entered the crowd with it in 
his hand. After remaining there about ten minutes, he left the 
crowd, without his club; and, again repairing to the wood-pile, 
took up an axe. Being, likewise, dissuaded from returning to 
the crowd with the axe, he said “ he would do it; and striking 
the instrument, with great passion, into the ground, “ swore, © 
“that he would split down any fellows that were saugy.” Ace 
cordingly, he mixed once more among the people; @ struggle 


(1) During the trial the counsel for the prisoner offered a negro slave as a 
witness in his favour; but, the attorney-general objecting to his cy, 
he was rejected, without argument: and it was said by M*Kean; Chi yu 
tice, That it was a settled point at common law, that a slave could not 
witness, because of the unbounded influence of his master over him; which 
was, at least, equal to duress: that the act of assembly was in aid of the com- 
mon law, not to change its principles: and that it would be pee: Poe admi- 
nister an oath to a slave, for want of knowing any religion he professed. 

Vox. IV. U was 
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1795. was immediately heard about the axe; the prisoner then struck 

\-—/ the deceased with it on the head; the deceased fell; and as he 
was attempting to rise, the prisoner gave him a second blow on 
the head with the sharp edge, which penetrated to the brain, 
After languishing three days, death was the consequence of this 
wound, 

From these facts, we are to inquire, what crime the prisoner 
has committed? Murder, in the first degree, is the wilful, delibe. 
rate, and premeditated killing of another.* There are various 
inferior kinds of homicide; but, on the present indictment, our 
attention is confined to a,consideration of the highest, and most 
aggravated, description of the crime. Then, let ms ask, did the 
prisoner wé/filly kill the deceased? Ft is-not pretended, that there 
was any accident in the case; and, therefore, the act must have 
been wilful. Was the killing deliberate and premeditated? or 
was it the effect of sudden passion, produced by a reasonable 
provocation? Theré,had been a combat with fists; but this was 
over, when the prisoner, without any new provocation, first pro- 


an 
cured a club, and, losing that weapon, afterwards armed himself tra 
with an axe. It cannot surely be thought, that the original com. us 
bat, was a sufficient provocation for the prisoner’s taking the life du 
of his antagonist. An assault and battery may, indeed, be re- it: 
sisted and repelled, by a battery more violent; but the life ofa in} 
fellow creature must not be taken, unless in self-defence. 
It has been objected, however, that the amendment of our pe. ‘ 
nal code, renders premeditation an indispensable ingredient, to = 
constitute murder of the first degree. But still, it must be al- “s 


lowed, that the intention remains, as much as ever, the true 
criterion of crimes, in‘aw, as well as in ethics; and the intention 
of the party can only be collected from his words and actions, 
In the present case, the prisoner declared, that he would split 
the skull of any fellows who should be saucy; and he actually 
killed the deceased in the way which he had menaced. But, let 
it be supposed, that a man, without uttering a word, should 


strike another on the head with an axe, it must, on every prin- th 
ciple by which we can judge of human actions, be deemed a = 
_premeditated violence. é ¢ 
The construction which is now given to the act of assembly on . 
this point, must decide, whether the law shall have a beneficial, he 

or a pernicious, operation. Before the act was passed, the pri- 
soner’s offence would clearly have amounted to murder; all the & 

ae circumstances, implying that malice, which is the gist of the de- 
a finition.of the crime at common law: and if he escapes with m- re 

punity, under an interpretation of the act, different from the one 

™ which we have delivered, a case can hardly occur to warrant a 
conviction for murder in the first degree. M 

% 

wea * Sce Penn. Laws, 3 val. 599, 600: 2. 2 Dall. evie. P 
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Tenderess and mercy are amiable qualities of the mind; -but 1795. 
if they are exercised and indulged beycodde controul of reason, ay 
and Kt limits of justice, for he sake of individuals, the peace, 
—. and co pag of society, will inevitably be impaired and 

s far as respects the prisoner, I lament the ten- 
_ ra these observations; but as far as respects the public, I 
have felt it a sacred duty to submit them to your consideration. 


Verdict, guilty (1). 


Holloback versus Van Buskink, surviving Administra- 
tor, &c. 


Racroth et Ux. versus The Same. 


gener were actions on the case, in which the plaintiffs de- 
clared on a general indebitatus assumpsit, for money had 
and received by the defendant (who was the surviving adminis- 
trator, cum testamento annexo, of Catharine Holloback) to their 
use, respectively. They claimed distributive shares in the resi- 
duum of the estate of Catharine Holloback,. under her will; but 
it was questioned, whether such actions would lie, without prov- 
ing an assumption, on the part of the defendant? 


The Court, however, declared their opinion, that the actions, 
might be maintained, without proof of an, Ss assumpsit; 
and verdicts were, accordingly, given for plaintiffs, with 
leave to move for new trials.* 


Anonymous. 













HIS was an action on the case for obstructing a water 
course, by which the plaintiff’s meadow was watered. On 
the trial, it appeared, that the defendant had purchased a mill, 
with notice that the vendor had before sold the meadow in 
question to the plaintiff, covenanting that the plaintiff might use 
the water, over and above what was necessary for the mill. The 
defendant obstructed the water course; and it seemed to have 
been his object, by so doing, to compel the pam to sell the 
meadow to him. 


On these facts, the Court recommended (with the concur- 
rence of the counsel on both sides) that the defendant should do 





(1) This indictment was tried at Easton, on the 2ist of Sune 1795, before 
M‘Kean, Chief Fustice, and Smitu, Fustice. 


* Decided before Yeates and Smiru, S¥ustites, at Northampton, Nish 
Prius, in October 1795. ‘ 


an” 
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1795. an act of justice, in securing to the plaintiff, by deed, the enjoy. . 
i ment of the water course; but he obstinately rejected the 





position. The plaintiff’s counsel, thereupon, executed and 

a writing, by which they bound their client to release any dama- 
ges that the jury might give, in case the defendant should 
execute such a deed as the court had proposed: and the Courr 
advised the jury, on this condition, to find the full value of the 
meadow in damages; which was, accordingly, done. 


Sitgreaves and Thomas, for the plaintiff. Ingersoll and Clymer, 
for the defendant.* 


* Decided before Yeates and Smit, tices, at Northampton, Nis 
Prius, in October 1795 In delivering the charge to the jury, Mr. Fustice 
Yeares referred to a similar case, before the Chief Fustice and himself, ia 


which the Court had given, and the jury had adopted, the same advice. 














ymer, 


Nia 
Fustice 
elf, in 
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December Term 1796. 





Graham versus Bickham. 


5 yor was an action on the case for damages, which were 
laid at 10,000/. in the declaration, founded upon the fol- 
lowing agreement, signed by the defendant: 

“I do certify, that I have bought of William Graham 
“ 17,344,728, dollars, six per cents of the United States, to be 
“delivered to me on the ist of Fuly next, on my paying to 
« him, on or before transferring the same, the sum of 22,31 
«dollars in specie. And for the faithful performance of the 
“ above agreement, I bind myself, my heirs, and executors, in 
« the sum of 1000/. lawful money of Pennsylvania, to be paid to 
« said Graham, or his order, in case the same is not fully com- 
« plied with by me. Philadelphia, 17th Fanuary 1792.” 


On the trial of the cause, a-verdict was given, in favour of 
the plaintiff, for 1798/. 17s. 7d., subject to the opinion of the 
Court, on the question, whether the plaintiff could recover more 
than 1000/. in an action upon this agreement? 


The case was argued by £. Tilghman and Ingersoll, for the 
laintiff, on the position, that unless a certain sum is agreed 
c the parties to be paid and received, at all events, as the mea- 
sure of damages, the plaintiff may waive the penalty of the 
agreement, and proceed for damages according to the actual in- 
jury. 4 Burr. 2228. 2 Atk. 371. 1 H. Black. 232. 1 Bl. Rep. 
395. 373. 2 Atk. 190. 


Lewis and Rawle, for the defendant, insisted, that the contract 
ought not to be enforced beyond the meaning and understand- 
ing of the parties; which was, obviously, to fix a sum, as the 
extent of the defendant’s responsibility, in case of a non-com- 
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1796. pliance with his engagement. 16 Vin. Abr. 301. “ Penalty.” pl, 
ye 3. 8. 10. é 


By the Court: The substance of the agreement between the 
parties was, to buy and sell stock. The penalty was merely 
superadded as a security for performance; and not as a sum to 
be paid and received absolutely in lieu of performance. The 
plaintiff is entitled (notwithstanding the ty) to recover da. 
mages, commensurate with the injury suffered by a non-per. 
formance. The judgment must, therefore, be rendered in his 
favour, for the full amount of the verdict. 
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March ‘Term 1796. 


Febeiger’s Lessee versus Craighead. 

















T a Court of Nisi Prius, held at Carlisle, a case was.stated 

for the opinion of the Court, containing these facts: A 

tract of land, in Cumberland county, was mortgaged by Fohn 

Glenn, to the trustees of the loan office (whose rights, powers, 

and duties, have been transferred by law to the plaintiff, as state 

treasurer) and the land was afterwards levied upon, and sold at 

a sheriff’s sale, to the defendant, by virtue of a subsequent 4 

judgment and execution. The question is, whether the mortgage : 

remains a lien upon the land, against the purchasor at sheriff’s ; 
sale? 


By the Court: The case admits of no doubt. Judgment : 
must be entered for the plaintiff. a 


Ingersoll, attorney-general for the plaintiff. 
Lewis, for the defendant. 












Bank of North America versus Wycoff. 


Bint by the indorsee against the payee and indorser of a 
promissory note, drawn by Foseph Harrison. 

The question was, whether the defendant had received notice 
within-a reasonable time, of the non-payment of the note by the 
drawer? Facob Lawerswyler, the runner of the bank, was called f 
as a witness to prove the notice; but, after a long examination * 
in chief, he stated, on his, cross examination, “ that he was the 
“executor of Facob Winney, a stockholder in the bank of North 


“ America; and was entitled to a share in the residuum of the 
“ testator’s estate.” 





* The 
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The defendant’s counsel then objected to the competency of 


‘=~ the witness, on account of his interest in the bank. They in. 


sisted, that although this appeared after a cross examination, i 
was sufficient for the rejection of his evidence altogether; and, 
that; consequently, as there was no proof of notice, independent 
of his evidence, the plaintiff must be nonsuited. 


The Court concurring, cleatly and explicitly, in the opinion 
of the defendant’s counsel, 
The plaintiff suffered a nonsuit, 


Bell versus Andrews, 


HIS was an action on the case, to recover damages, for the 
breach of an agreement to sell and convey to the plaintiff, 
in fee simple, a tract of land in Westmoreland county. 


The plaintiff offered parol evidence of the agreement, as state 
in the declaration; of a payment of the price of the land; of the 
defendant’s subsequent acknowledgment of the sale and payment 
and of the defendant’s refusal to execute a conveyance. 


The defendant objected to any proof of a parol agreement, for 
the sale of lands in fee simple, as the act for prevention of frauds 
and perjuries (1 State Laws, 640. Dall. edit.) required, expressly, 
that all such agreements, to have the full effect, must be put m 


writing, and be signed by the parties, or their agents. 


But, by the Court: The payment of the consideration 
money, may, certainly, be proved by parol evidence. The agree 
ment, being then executed by one of the parties, is not affected 
by the act of assembly; and it is settled, that the English ste 
tute against frauds and perjuries, was never extended to Penn 
sylvania. The act of assembly doesfiot make a parol agreement, 
for the sale of lands, void; though it restricts the operation of 
the agreement, as to the acquisition of an interest in the land, 
and no title in fee simple can be derived under it. But, certainly, 
an action will lie to recover damages for the non-performance of 
such an agreement. 


The objection to the evidence over-ruled. 
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Stroud, AsSignee, &c. versus Lockart et al. 


GORE facias on a mortgage. The mortgage had not been 

recorded, conformably to the act of assembly; and Lockart 
had purchased the premises. But, on the trial, the plaintiff proved, 
that Lockart knew of the existence of the mortgage at the time 
of his purchase, and said he would have to pay it, although it 
was not then recorded, 


By the Court: The case is too plain for controversy. The 


coaae must have a verdict; and all the trouble of the jury will 
to calculate the interest. 


4 Verdict for the plaintiff. 


Seagrove versus Redman et al. 


5 ‘tata plaintiff resided in the Havanna, and was the agent of 
the defendants in fitting out a privateer for them, during 
the war. On the trial of this cause, he prod and swore to 
the authenticity of, his book of original entries (some of which 
were made in his own hand-writing, and some in the hand-writ- 
ing of a clerk) to prove the disbursements for the- privateer. 


And the Court admitted the evidence, after opposition, upon 
the principle, that as it related to a mercantile transaction, which 
took place in a foreign Bsc": a relaxation of the strict rules of 
the common law, was le, just, and necessary. 


Vor. IV. wee 8 
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December Term 1798. 


Nicholson’s Lessee versus Wallis. 





HIS cause had been decided, by the board of property, in 
favour of the defendant, upon a caveat, respecting lands 
in Northumberland county, on the 14th of February 1796; but 
the patent was staid for six months, within which time, the party 
is allowed, by the act of assembly, to enter his suit, at common 
law, in the nature of an appeal. 3 State Laws, 213. s. 11. Dall. 
edit. For that purpose, a declaration in ejectment was framed, 
entitled as of April term 1796; it was served by a private hand 
(not the sheriff) on the defendant, in Philadelphia, on the 10th 
of August 1796; and it was entered on the docket of the Supreme 
Court, on Saturday, the 20th of August 1796: but the Court had 
risen (contrary to the usual practice, and the expectation of the 
bar) on the preceding day, when, of course, the term ended. 

In April 1797, a rule was obtained, by the defendant, to show. 
cause, why the ejectment should not be struck off the docket; on 
the ground, that it was not entered, within the six months allow- 
ed by the act of assembly. And, upon the argument, in chief, 
at the present term, it was contended, that the cause was not in 
the possession of the Court, until the process was returned. 6 T. 
Rep. 617.; that, in the case of the sheriff, the Court might have 
called for a return, but not im the case of @ special agent, em- 
ployed by the plaintiff to execute a writ; 4 7. Rep. 2194; and 
that a service of the declaration in ejectment upon the defendant, . | 
i not an entry of the suit, within terms, or meaning, of.the — 
aw. Thee ey ha 

The plaintiff’s counsel, urged the injustice, that would be dea: 
by a mere matter of accident and surprise, if the rising of 
Court, a day earlier'than the usage, should be the ground of 
quashing the present seit. ‘They further insisted, that the ser- 
vice 
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vice of the declarationjin ejectment’ upon the défeti@ant, was 4. 2798: | 

commencement of the suit within six months, according to the —— 

spirit and intention of the law; that the declaration was the only. * * 
cess in ejectment; 2 Sel. Pr. 164. that it might be’served on 

the tenant Azmself, in any place; though if the service was on a 

wife, or servany it must be on the premises; “2 Cromp. Pr. 165. 

Runn. Eject. 155. that the sheriffs of the several counties were 

now obliged, by law, to serve declarations in ejectment; 3:\Btate 

Laws, 170. s. 10. Dall. Edit. that the return is the certificate of 

the sheriff, stating what has been done touching the exeetition of 

the writ; Compl. Sheriff, 144. Dall. 162. and that rdbeed- 

ings of a special bailiff, being recognised by law, as a competent 

person to serye the process in ejectment, must be as effectuaPas . 

the proceedings of the sheriff. 


After consideration, the Counr were of opinion, that the 
ejectment was well brought, within the six months allowed by 
the act of assembly sand ordered that the rule to show cause be 
discharged. 


Rule discharged. 


Keppele ez al. versus Carr et al. 
Carr et al. versus Keppele et al. 


HE case was, briefly, this: Kepple and Zantzinger, Phila- 
delphia merchants, being indebted to Carr and Sons, Eng- 


lish merchants, for goods sold and delivered, bought a bill of . 
exchange from Yohn Swanwick for the amount, drawn in their 
favour and indorsed by them; delivered the bill to one of the 
partners of Carr and Sons, who was in Philadelphia, but who 
expressly refused to remit it, on the account and risque of 
his house; and informed Carr and Sons by letters, dated, re- 
spectively, the 20th of May, and 20th of Fune 1796, “ that the 
* bill, when paud, will be in full for merchandize (high charged) 
“ to ourG. Keppele,by your invoice dated the 31st of March1795.” 
The bill was duly presented and protested for non-acceptance, 
‘on the 27th of Fune, and for non-payment, on th€ 29th of August 
1796; and, on its being returned with the protest, notice was re- 
gularly given to the, drawer’ and indorsers. Keppele and Zant- 
zinger then (about the 5th of November 1796) tendered to Carr 
the principal and interest of the bill, and demanded restitution 
of it, with the protest; but Carr refused to accept the tender, or 
to deliver up the bill; saying “that he would settle the bill him- 
“self with Swanwick?” whereupon Zantzingerdeclared, “ We 
“shall consider the bill at your risque, from-this day.” Carr 
then entered into an arrangement with Swanwick, took his 
promissory note for principal, damages, and charges,* and de- 
livered to him the bill and protest. Before the note becathe due, 
' Swanwick _ 


* 
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yment from Kep. 


w\— pele and Zantzinger, on the, footing of the original:account for 


goods sold.» On the other hand, 
manded from Carr, the twenty 
Swanwick’s note, with interest 


pele and Zantzinger de- 
r cent. dama 


of Carr and Sens: ist. That the language of the letters, written 
by ee ‘and Zantzinger, was not meant to retain an interest 
in the bilff exchange; but to preserve, unimpaired, the original 
contract, if the bill was not honoured; cr, at most, to protect 
them, as indorsers, from being liable for damages; but not to 


entitle them to receive any. Carr and Sons had a complete - 


power over the bill; they might have cancelled it after acceptance, 
for the acceptor’s note; or they might have released it upon any, 


or no consideration t6 the drawer’s agent.im England; the only ~ 


effect of which would be, to render the bill payment of the pre- 
ceding debt, as in Watts y. Willing, 2 Dall. Rep. 100. And Chap. 
man Vv. Steinmetz, 1 Dall. Rep. 261. differs from this case; be- 
cause the suit was, there against the drawer of the bill, who was, 
also, the original debtor, expressly stipulating, that he should 


not be liable for damages; and here Carr and Sons do not sue - 


Keppele and Zantzinger on the bill, for damages. 2d. That 
whatever might be-the operation of the original contract, the 
claim of Keppele and Zuntzinger to damages was extinguished, 


‘when Zantzinger declared, that “the bill would be considered 


“for the future, at the risque of Carr andSons;” changing es- 


sentially the relative responsibility of the parties. 3d. That the 
suit brought by Keppele and Zantzinger, for the damages, wasa 
disaffirmance of any implied contract, that the bill of exchange 
was paid, or received, in satisfaction of the precedent debt; and, 
consequently, Curr and Sons are entitled to recover upon the old 
account, whatever may be their responsibility for the principal, as 
well as the damages, of the bill. In that respect, too, Keppele and 
eg have chosen to regard them as agents; and can only 
be entitled to recover, what Carr and Sons received, to wit, 
Swanwick’s promissory note. . 


In favour of Keppele and Zantzinger, it was urged, 1st. That 
the remitiance of the bill of exchange was, by express stipulation, 
upon their account, and at their risque; and the terms of the re- 


s, included in 
m the date of the note. And) | 
upon these adverse claims, the present actions were instituted, — 
» and tried at the same,time. 


At the trial of the catise, three grounds were taken in favour 7 


mittance came, pointedly, within the principle of Watts v. Wil- 


ling, and Chapman v. Steinmetz. Till the bill was paid in England; 
or, in case of a protest, till,it was recovered from the drawer 
here, it was, exclusively, at the risque of Keppele and: Zantzing- 
er; and they, who were to the whole risque were en- 
titled, in law and equity, to the whole benefit of an indemnity. 

: 2d. That 


i 
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‘A the amount of the precedent debt; and, consequently, they are - 
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Z gd. That.the declaration of Zantzinger, does not, either in the 1798: e 


[igtention, or the expression, amount to a waiver of the claim for Vy - 


damages; nor can it, in any respect, impair, or alter, the condi- 
tional contract on which the ‘remittance was made. $d. That the 
eonduct of Carr and Sons has made the bill of exchange an abso- 


} jute fund for the payment of the precedent debt; and that debt 


was eventually extinguished and satisfied, by taking Swanwick’s 
gote: but their conduct creates no right to receive, more than 






fiable for the damages in one suit, though they 
upon the account, in the other suit. 


(1) Suirren, eestiee- The sum in controversy is small; 


} the principle of the decision, is of great and general i 


What is the law, the justice, and the usage, upon the subject? 
It appears from two cases, that have been cited (1 Dall. Rep. 
961. 2 Dall. Rep. 100.) to be the settled law, that where a bill 
of exchange is not paid and received, in satisfaction of a debt, 
due from_a-merchant to his correspondent, it goes at the risque 
of the debtor; and the creditor who remits it for acceptance and 
payment, stands on the footing of an agent only, until the bill is 
actually paid. Then, in point of justice, it seems but fair, to al- 
low every incidental, or casual, profit and emolument, to the par- 
ty who is exposed to all the hazard and inconvenience of the re- 
mittance. As to the usage, the jury are best able to ascertain 
it from personal experience; but so far as I have been able to 
collect information, there appears to be only one opinion among 
commercial men; to wit, that he is entitled to the damages, on 
whose account and risque the bill of exchange is remitted. To 
disturb this usage, would, obviously, operate very injuriously to 
the American merchant, in favour of foreign merchants; but, if 
the usage were not established, or if it were an unreasonable one, 
our decision would not depend upon considerations of that na- 
ture: we should say, fiat justitia, ruat celum! ; 
Let us, then, consider the facts of the present case, under this 
ral view of the law, justice, and usage, of merchants. The 


} debt was due and payable in London. The creditor refused to 


accept payment here, on accoutit of the rate of exchange. The. 
immediate loss and expense of the remittance fell, therefore, on 
the debtor, as well as the contingent risque of the bill.. The cre- 
ditor, also, refused to take the hazard of the remittance to him- 


} self; and, in effect, agreed to act as the agent of the debtor, in 


all that related to the bill of exchange. There is not, in short, 


| the least doubt on this important fact, that the bill was remitted 
“Jon account of Keppele and Zantzinger, though indorsed, by them 


| (1) The Judges differing in opinion, each addressed the jury; butthe Chief 
‘| Justice, on account of indisposition, added only a few words, n affirmance of 
the sentiments of Surprrex, Fustice. 


to 
Lad 
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1798, to Carr and Sons. When the bill returned protested, the debtor 
eye demanded: it, tendering the amount of principal and. interest; byt 


this overture to a payment was peremptorily rejected by Ode: a 
and he assumed the sole management of settling the business with | 
Swanwick. Whether it was settled by a cash payment, or by a 
promissory note, is not material; the bill being delivered y up 
without the authority, or consent, of Keppele and Zan 
and Carr and Sons becoming, consequently, responsible to them, 
for the full value of their interest in the bill. That interest was 
of the damages, on the principles, which have already 
ee particularly, because Keppele and Zantzinger 
the whole expense, and run the whole risque, of the re. 
Gmittance. Suppose, produce had been shipped to Carr and Sons, 
ro ‘be sold on account of the shippers, but the proceeds were to 
be applied to the payment of their debt, could it be pretended, that 
the consignees would be entitled to any profit on the sale; or 
in case of a loss, it must be borne by them? No: in that instance, 
and I think, with a parity of reason, in the instance before the 
Court, Carr and Sons are neither to know profit nor loss, in the 
transaction. It is surely enough for the British merchant, to em 
joy the fair profit charged-upon the goods, which he sells and 
transmits to his American customers; without being allowed 
speculate upon the damages on bills of exchan ge, the usual mes 
dium for paying his account, in a way, that enables him to pocket 
all the gain, and to cast upon them all the loss. 

In justice to Carr and Sons, however, it is proper to take no- 
tice of another ground, on which their cause has been placed; 
the only ground, indeed, that has created any doubt, or difference, 
in the minds of the Judges. On the 5th of November 1796, when 
they refused to accept a tender of principal and interest, Keppele 
and Zantzinger made a declaration, which, at the first view, 
looked as if they relinquished every pretension to the bill of ex. 
change: “ We shall consider the bill as at your risque from this 
day.” This expression, however, cannot, in law, be regarded as 
constituting a new contract, or agreement; for, certaimly there 
was no mutuality of bargain; no coincidence of proposition and 
assent: But it may, in point of fact, be regarded as an extinguish. 
ment of the conditional terms of the remittance; as an abandon. 
ment of all claim upon the bill of exchange; a fact which the j Jue 
ry must decide. It appears to me, however, that if law, justice, 
and usage, had previously vested the right to damages in Keppele 
and Zantzinger, it is too light, too equivocal; an expression, to 
be construed into a waiver of that right; particularly, when it may 
with, at least, equal propriety be construed to mean, that they 
should consider Carr and Sons responsible, if Swanwick failed 

ayment. 

= On the action by Carr and Sons, against Keppele and Zant 
zinger, it is unnecessary to detain the jury with any explanatory 

remarks. 
* 
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remarks. The account was settled; and, As Ass o~ reeas 1798. ; 
"plaintiffs, it has been‘completely in law and ji . —— 


SmirH, Fustice. I concur in the opinion of my venerable 
brother, as to the second action; and subscribe, indeed, to all 
the general principles, which he has stated, in reference to.the 
frst. But it is my misfortune to view in a different manner 
from him, the important transaction of the 5th of November 1796> 
for, whatever may have been the antecedent rights | pele *~ 
and Zantzinger, the conversation of that day, does, im Se 
jon, essentially change the situation of the parties. 
aren entirely at the risque of Carr and Sons;.qnme L 
wick had failed the yery next day, before any arrangement for®. 
chain bay 








ent, or before any /aches in the endeavour to . 
ment, Carr and Sons could never-have recovered from Koger ; 
and. Zantzinger, either on the original account, or on the indorsé= |» ~ 
ment of the bill. The risque of Keppele and Zantzinger bemg 
thus at end, all their legal and equitable claim to the damages, 
on account of risque, must, also, be extinct. 


' »In an early stage of the transaction, too, I think there is some 


fallacy in treating Carr and Sons merely as the agents of their 


debtor, in relation to the bill of exchange. If they had lost, or 


‘destroyed, it; if, on the protest, the drawer’s friend had paid it 


_ in London for his honour; or, if Garr and Sons, after an accept- 





ance, had released the acceptor, with, or without, a. considera- 
tion; surely, in none of these instances could a claim. to twenty 
percent. damages arise; and all that Keppele and Zantzinger 
could insist upon in law, justice, or usage, would be, that the. bill, 
under such circumstances, should be deemed a payment.of their 
debt, notwithstanding the conditional terms of the remittance. 
In these sentiments, I am uninfluenced by any consideration of 
attachment to the American merchant, or of enmity to the British 
merchant: and, I think, they will be found to contorm best.to the 
honour of all merchants, which, like the. chastity of a: female, 
should be free from suspicion, as well as free from taint, ; 


M‘Kran, Chief Fustice. Upon the refusal of the tender in Wo- 
vember 1796, Zantzinger declared, that the bill of exchange should 
be at the risque of Carr and Sons for the future.” The meaning 
of this declaration, I understand to be (at least, it is a reasonable 
interpretation) that Carr and Sons themselves should be‘answer- 
able to Keppele and Zantzinger, for the principal, interest, and 
damages, even if Swanwick should become insolvent, Under the 
view of the case, I concur with my brother Sutpery, in all his 
remarks which he has delivered to the jury. , 


Verdict for Keppele and Zantzinger in both actions. — 


Ingersoll and Brinton, for Keppele and Zantzinger. 
Dallas, for Carr and Sons. 
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bn ‘March Term 1799. 


M‘Clay versus Hanna et al. 


toe was an appeal from the Orphan’s Court of Day 


county, under the following circumstances: Fohn He 

by his will dated the 25th of May 1790, proved 2d of Augij 
1791, bequeathed all his personal estate to his sons David, ] 
bert, "and Fames, and his daughters Mary M‘Clay and 
Hanna, to be equally divided between them. He, also, order 
his executors to sell all his lands not otherwise disposed of fy 
his will, and divide the proceeds as aforesaid. He one 
executors to settle their accounts, in the Orphan’s Court, in 


year after his decease, and continue to settle an account 2 anu: 


a the estate was finally settled. 

ag nuary 1795, a citation was issued at the request of I 
liam M‘Clay, one of the executors of fohn Harris, against Di 
vid Harris, Robert Harris, fohn Andrew Hanna, Foseph Work 
and Fohn M‘Clay, the other executors, to appear at the né 
Orphan’s Court for Dau a county, to make a full disclosure 
all effects and estate of 


and judgment of the Court on the premises. The cause came 
a hearing in the Orphan’s Court, in September 1795; when; 
motion was made by M‘Clay’s counsel that Robert Harris ¢ 


ohn A. Hanna should answer, on oath, to a charge of having 


received money for the sale of sundry lots, which had been e 
veyed to them by the testator, by absolute deed, ona secrett 
to be accountable for the proceeds of the sales: and that t 
should bring the said proceeds into their administration acco 
and charge themselves therewith. The Court determined, 
That the said Harris and Hanna, should not be obliged to 
swer on their oath to the said charge: and, 2d. That the plam 





e deceased, which have come to thei 
hands, ssion, or knowledge, and settle and abide the orde 


re 
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syuth of his charge against the said ¥chn A. Hanna; but that —— 


> : : * 


“the account of the said Harris and Hanna, as then exhibited’ 


~ Bw the. Court, should be received and passed. The plaintiff ap- 
-pealed from this judgment; and the cause comes upon the ap- 


_ After argument by W.. Tilghman and: Dallas, for the appel- 

» } lant; and by Ingersoll, for the appellees, the Courr dismissed 

# the appeal, because it did not appear, that the Orphan’s Court 

oS 
es Ewalt’s Lesseé versus Highlands. (1) a he 

. us Airtel for 400 acres of land at Gerty’s Run, across 


d pronounced a definitive decree. 


oe 
4 . 


the Alleghany, the plaintiff claiming under settlement and 


® , April 1792, the lessor of the plaintiff passed the Alleghany, with 
two hands, to make an improvement; that they deadened about 
auphemmaedme acre of wood, returned, and, about two weeks afterwards, 
Hovtutaement over again, and deadened a little more wood; that a cabin 
Aik was erected, with a clap-board roof, eight feet square, and logs 
id, R mut out for a door; that a few peach stones, apple seeds,,and po- 
: ‘tatoes were planted; but no other improvements were made; and 
 Sneither the lessor of the plaintiff, nor any tenant for him, resided 
1 of 4, @ onthe land.. On the 9th of April 1794, a survey was made by 
ted ae gnathan Leet, the deputy surveyor of the district, under this set- 
in one Fe abement. On the 10th o friruary 1796, Ewalt leased the land 
mnnually ¢ oP. Smith, who went over the Alleghany, kindled _a fire in the 
* ® *cabin, staid there an hour, and then removed; but Zwalt, and 
of Wi \ ms family, constantly resided on the east side of the river; while, 
ast Din mowen the other hand, the defendant and his family lived for three 
h Work ayeats on the premises... * 
he nee wee lst. When. Leet’s survey was offered in evidence, the defend- 
sf ants counsel objected; but it was admitted by the Court, upon 
to thal th e ground, “ that in cases of title, under settlement and improve- 
® - ment of lands, north and west of the rivers Ohio and Alleghany 


call ® and Conewango creek, the deputy surveyor must, in the first in- 
when affenstance, judge of the right; though subject to the opinion of, the 
“ris and Court and jury.” . Fe ae 

* having fee 2% In delivering the charge, the following sentiments were 


ren ce ; ; “woe eA ssed, | : 7 ‘ 4 > * 

et true #... BY the Court: It is now the province, and the duty, of the 
hat 5 "Court and jury, to decide, whether the survey in question, was 
account, 4 properly made, under the act of the 3d of April 1792," (3 ‘State 
red, 1s 7 ws, Dall. edit.) The act itself has laid down no general rule, 
d to a (1) Tried at Pittsburgh, May 1799, before Yeates and SMitH, Sfustites. 
land Yoge rvs NY Te AT a peeraning 

should # &. 


e 


ey- From the evidence it appeared, that, on the 30th of : 
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1799. ascertaining what,kind and extent, of .settlement “e improve, 

——/_ ment will warrant a survey; nor is it the intention of the 
upon the present occasion, to lay down any general rule upon the 
subject. It may, however, be observed, that personal residence, 
must accompany any settlement, on which a survey can, be regy. 
larly made; unless such danger exists, as would prevent a ma 
of reasonable firmness, from remaining on the land; and 
then, the animus residendt must appear. Agam: thow 
agree, that what constitutes a settlement, will essentially depend 
onthe circumstances of each case;°we may state, negatively, th 
déidening an acre, or two, of timber, planting a few peach stoneg, 
a apple seeds, or a few grains of corn, can never be deeme 
circumstances, amounting, in themselves, to a settlement in any 
case, though a cabin should, also, be put up, if the ides 
at a distance, and no tenant actually occupies the land. If th 
can give no legal preference, much less will it be deemed a & 
of preference, contemplated by the act of assembly, that a maj 
has set his foot, or his Aeart, on a tract, and'claims it as his ows 
It is hardly necessary to add, that we do not think the actsg 
the lessor of the plaintiff, in the present case, constituted such 
actual settlement, as authorised a survey; and, consequently, fe 
has no title to recover the land. th 


The plaintiff’s counsel, finding the opinion of the Court ha 
decidedly against him, suffered.a nonsuit. MP 


Brackenridge, for the plaintiff. 


Woods and Collins, for the defendant. 4 


+ 
+ 
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Peete Ball versus Dennison. 


ry HIS was an action brought by the indorsee, against the ins 
. dorser, of a promissory note for 5000 dollars, drawn by 
Samuel Emory, on the 26th of December 1795, and payable 65 
lays after est A The drawer, failing to pay the note, it was re- 
@ularly protested, on the 3d of March 1796; and the only ques- 
tion agitated upon the trial, was, whether reasonable notice of the 
"non-payment was given to the indotser, or due diligence employ- 
fed to give it? 
» The material facts were these: Emory and Dennison had pur 
chased from the managers of the Schuy/kill canal lottery a nums 
sr of tickets, for which a note was given to the president, the 
Plaintiff in this action. The purchasers settled their accounts of 
ithe speculation, before the note became due, in consequence of 
Which Emory was bound to pay the note; but when it became due, 
Dennison agreed to continue his indorsement for the accOmmo-s 
Wation of Emory, though the joint interest had ceased; and the 
plaintiff, by way of renewal, at the instance of Emory, took the 
mote, on which the present action was instituted. Dennison was 
mot a permanent inhabitant of Philadelphia; but was domiciled 
lat Havre de Grace, in Maryland. He had, however, an agent in 
hiladelphia, to whom the banks, in consequence of written in- 
Structions, delivered the notices of his paper engagements pays 
mable there, on which he was drawer (not indorser) during the 
)years 1795, and 1796; and who constantly, for that period, made 
necessary payments; nor would he have hesitated (he de- 
Ntlared) to pay the present note, if he had been informed of the 
default of the drawer. It appeared, likewise, that Dennison was, 
Soccasionally, in the city of Philadelphia, in the months of Febru- 
fary, March, April, May, Fune, August, and September 1796; and, 
in 


> 
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1799, inthe month of May, Emmory informed him of the protest;’b at 
wa atthe same time, declared @iat'He had made preparation to dig 
charge the note. On the other hand, it was proved, that after 
the default of the drawer, particular and repeated ‘inquiry wag) 
made for the indorser by the notary, as well from Emmory* 
others; that the indorser was not then in Philadelphia, and ii 
notary did not himself know that he had an agent here, for sug 
urposes, though he knew there were transactions of busine 
Barer him and the person, who is said to have been his ager 
that the notary heard Dennison lived at Havre de Grace, but,; 
the same time, was told, he had gone to the eastward; that 
soon as the plaintiff understood ‘that Dennison was in the'¢ 
about six weeks, or two months, after the protest) the plainti 
erk called on Dennison, mentioned the facts, and demand 
payment; when Dennison said, that he had received no part 
the proceeds of the lottery tickets; but that he would urge Bmp 
mory to discharge the note. oe 


The defendant’s counsel contended, on these facts, that there 
was not reasonable notice of the protest of the note, nor dy 
diligence to give it: that, under the circumstances of the cag 
the defendant was not under a moral obligation to pay the note, 
and might fairly take advantage of the strict rule of law, accords 
ing to 1 Dall. Rep. 234. 252. 270. 2 Dall. Rep. 158. 192.: 4 
no notice was given to the indorser till May 1796, though he was 
occasionally here, before that time, and subsequent to the protest; 
though he had an agent here; and though he lived in a neighs 
bouring state, to which the post would have carried notice, in th 
course of a few days: and that actual knowledge of non-paymeni™ 
is not sufficient to charge an indorser, unless the information ig 
received promptly from the holder, with notice that he looked» 
the indorser for payment: Kyd on Bills. 79. 1 T. Rep. 167 
5 Burr. 2670. 1 T. Rep. 712. a 


The plaintiff’s counsel insisted, that as the private arram e- 
ment between Dennison and Emmory, was unknown to he 
plaintiff, his claim upon the defendant in morality, as well as law, 
could not be impaired by it; that the law was not controy et 
on the authority of the cases cited; but still it left the matter 
fact to be ascertained, what was reasonable notice of protest, tit 
der all the circumstances of the case? that the first importan 
feature of the case, exhibits the defendant as a non-resident ol 
Philadelphia, 2 mere transient visitor: that notice sent south 
Havre de Grace, when it was known he had gone north, would hat 
been useless and idle: that the notary did not know, and the eve 
dence is, otherwise, uncertain in the instance of the defendant's 
being an indorser, that he had any agent in Philadelphia: a 
that due and diligent inquiry was made for the indorser in Phi 
fadelphia, where the consideration arose, and the note was givem 
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\$ to 'the cases cited, for the defendant, . sheila cement 1799. 
-easily distinguishing them from the present case. Thus: ter 


in 1 Dall. Rep. 234. 270, the bill was kept two years and a half; 

»indorser lived in Poughkeepsie, only 130 miles distant; he was 

man of note, in extensive business, and actually had some trans- 

actions with another of the indorsers. In 1 Dall. Rep. 252. the 

ste was protested for non-payment on the 12th of Fune 1786; 

m the Sth of Fuly and 23d of August, the plaintiff received par- 

ial payments from the drawer; and it was not till after the last 

ute, when the drawer had become embarrassed, thatmotice was 

iven to the indorser; who, during the whole time, lived and 

Kept a counting house in Philadelphia. In 2 Dall. Rep. 158, both 

Spatties lived in Philadelphia; and the jury thought three or four 

ys was not too late to give notice. In 2 Dall. Rep. 192. the 

ii of exchange was drawn in September 1781, presented and re- 

“fused acceptance in November 1781, and protested for non-pay- 

Ment in August 1782; but no notice was given to the indorser 

aa. ill the beginning of the year 1790. When the bill was presented, 

: drawee had funds of the drawer in his hands; but he had 

16 aid the amount to the drawer’s agent, who died, and whose wife 
yhad lost the money. 


a ‘Surrren, Justice. () The cause » depends upon one oun, 
which is a matter of fact. The general law is, that when a pro- 
“missory note is dishonoured by the drawer, the indorser becomes 

» immediately liable; and the holder is entitled to recover the 
eb mount from him, unless he is discharged by the act of the hold- 

ry either 1 in giving further time, or credit, to the drawer; orin 

a glecting to give the indorser due notice of the non-payment. 

This notice is indispensable: so much so, that it is immaterial, 
at nether the drawer becomes insolvent before the notice, or not. 
sStill, however, what constitutes due notice, is a point to be set- 

led. In England’ (where it is regarded as a questionof law) the 
nike is strict and positive, that the notice must be given on the 


‘io 


W next day, if the patties live in the same place; and by the next 


33 


» post, if they live in different places. But in Pennsylvania, it has 
Phitherto been regarded as a matter of fact, to be decided by a 
jury, under all the circumstances of each case, as it arises. In _ 
ie it, howevér, the jury will always be governed by a 
“sound and "reasonable discretion. They will allow but a short 
) time for giving notice, where the parties reside in the same 
stown; for, six weeks in such a case would certainly be too long; 


oe nd, for giving notice in different parts of the country, they will 


bring into the calculation of a reasonable time, the facility of the 
“post, the state of the roads, and the dispersion of the inhabitants, 
In relation to the post towns. 


» Surpren, and Sirs H, Fustices, were the only judges on the bench, at 
the trial of this cause. 
With 
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ment. The notary, ig ada hain a 
ter the indorser; particularly from the drawer, who was most _ 
likely to possess the necessary information. He heard that the 
indorser lived at Havre de Grace, but was then gone to the east. 
ward. Proof has, also, been given of Dennison’s repeatedly | 
Visiting Philadelphia, p< the protest; but it is not pro de 
that the plaintiff was acquainted with the fact; and, without thag. 
proof, he cannot be legally c charged with aches. It is prove¢ 

that 7. Bs Bond was Dennison’s general agent in Philadelphian A 


but it is not proved, that. he was a public, known, agent; nor 7 y 


(which is again essential to affect the plaintiff’s claim) that the | 
plaintiff was apprised of the agency. As to the fact, that Den. 


nison lived at Havre de Grace; and as to the argument, that no. © 


tice ought to be given wherever the indorser lives; it is impor” 
tant to remember, that the commencement of the transaction wag" 
in Philadelphia; that the note was dated there; and that all the” 
parties contemplated Philadelphia as the place of payment.- Be 4 
sides, it would interrupt the negotiability of notes, and great! 

embarrass the general operations of commercial credit, if an ine 
dorser was entitled to notice, on the strict terms suggested he 
though he lived in the East, or the West, Indies; or though he 


was a mere itinerant, constantly shifting the place of his abode. @ 


and the scene of his business. It is, therefore, an object of lead 


ing influence, in the decision of this cause, to consider, whether, | 


under all the circumstances in proof, the plaintiff was bound t 


inquire for the defendant, beyond the city of Philadelphia? he c 
case of Steinmetz v. Curry, 1 Dall. Rep. 234. 270. ought not tom 


be a guide on the occasion; for, there, the bill was kept by the) 
holder two years and a half, without giving notice to an sie : 
who was known to reside constantly at Poughkeepsie, in News 
York. But, upon the whole, it appears to the Court, that th %. 
plaintiff did make a prompt inquiry for the indorser in the cit 
of Philadelphia; and that the defendant has not sufficiently, 
established those facts, which would have made it incumbent 
upon him, either to send notice to Havre de Grace; or to serve 
notice upon the agent in Philadelphia. If the jury concur in th 
opinion, they will find for the plaintiff; but if they do not, it is 
their right, and their duty, to find for the defendant. 


Verdict (delivered without the jury’s retiring from the baa 
for the plaintiff, 605133, dollars, and six cents costs. 
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December Term 1799... ~ 


Levy versus Wallis. 


sf this case a niga Mat fa. issued on the 27th of December 
arch term 1799, which was levied on 
' twelve horses: A venditioni exponas issued to September term 
1799; and an alias vend. exp. issued to December term 1799, 
~ On the last writ, the sheriff returned, that he had sold the horses 
| to the amount of 1021 dollars; that Thomas Hamilton had bought 
. seven of the horses for 630 dollars; but that, both before and after 
q ‘the sale, he had given written notice, that he claimed the money 
| arising on the mA by virtue ofa levy previously made for him 
' pon an execution, by the former sheriff; and that, therefore, he 
» daimed to retain the amount of his purchases, in part satisfac- 
‘tion of his execution: and the remaining money of the sales 
| aforesaid, the said sheriff has ready, &c. 
» From the records, it appeared, that Hamilton had issued a fi. 
fa. against Wallis on the 25th of fanuary, returnable to March 
)term 1798, which was levied (iter alia) upon.seven horses; and 
‘that on the 11th of December 1798, a vend. exp. issued, but was 
“never prosecuted. 
» It, also, appeared, that in the case of Perit, executor, v. Wal- 
Mis, a testatum fi. fa. had issued to March term 1797, which was 
‘ vied (inter aka) upon seven horses; that a vend. exp, issued; 
that an alias vend. exp. issued to September term 1798, on which 
‘the sales were put off at the risque of the plaintiff; and that a 
| pluries vend. exp. issued to September term 1799. | 
The general question was, whether the prior execution credit- 
‘ors, Hamilton and Perit, had not lost their liens, by allowing the 
' property levied upon, to remain in the hands of the defendant? 


» The Courr declared, that it had been repeatedly determined, 
) and was become the settled law of Pennsylvania, that the act of, 
suffering 





- 
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wie : ‘ s 
suffering goods to remain in the ‘hands’ hic’ defendant, ‘after 
they he levied Gnd Rasa no mption of fraud here, 
as'it did in England;and that this. departure from the Engh 
rule arose from sentiments of humanity, and the peculiar neces. 
sities of the country. In the interior of the state, particularly, 
was the universal practice not to remove the goods after a levy, 
If, however, the intention‘of leaving them with the defendant 
was fraudulent, a subsequent execution would be. preferred,.in 
lwania, as well.as in England. . In the present instangy 
there is no proof of fraud; the first levies are, of course, goody 
and the sheriff must pay the money arising from the sales accord, 
ingly. (1) a he Ys Aa ghs ao 


: ; ale 
Bs 


Pemberton’s Lessee versus Hicks. a 
8 fore cause (which was argued in December term 1798, 3 Dall, 
Rep. 479.) was kept under advisement till the 23d of Da 
cember 1799, when Suipren, Chief Fustice, and Yeates, Fug 
tice, were of opinion with the plaintiff, and Smit, Fustice, | 

of apinion with the defendant. : se 
Judgment for the plaintiff. (1) ~ 


Kesselman’s Lessee versus Old. 


Y the statute of 4 Anne, c. 16. s. 21. it is enacted, that “al 

“ collateral warranties; which shall be made after the first! 

“ day of Trinity term, of any lands, tenements, or hereditaments 

** by any ancestor, who has no estate of inheritance in possession 
* in the same, shall be void against his heir.” 


In the present ejectment, the point was, whether the plaintiff 
was estopped by a collateral warranty of his ancestor, who had 
no estate of inheritance, in possession, of the premises? 


After argument, and taking time to deliberate, the opinion c 
the Court was delivered by Suippen, Chief Fustice, that there 
was no trace of the extension of the statute of the 4 Anne, c. 16. to 
Pennsylvania, by legislative authority, or judicial practice: and, 


(1) In Chancellor v. Philips et al. September term 1800, and several other 
cases, the law has been stated in a similar manner: But in the case of the 
United States v. Cunningham, in the Circuit Court, before Fudges T1.cumay 
Basset, and Grirritx, the same subject was fully discussed; and the 
Court adhered to the common law rule, notwithstanding the decisions 
Pennsylvania. 9 

(2) M‘Kean, C. ¥., presided at the argument of the cause; but, being 
elected governor of the commonwealth, in October 1799, he took no part in 
decision. He informed the Reporter, however, that his opinion was decidedly: 
in favour of the defendant. ’ 

consequently 


if 





Cases Rutep and Abjupcen, &e. 


consequently, that thé coliateral warranty of the ancestor, opera- 
"ted ae estoppel to his heir, the plaintiff f , 


Judgment for the defendant. 


Reed versus Ingraham. 


oO a motion for a new trial, this cause came again before the 
Court (3 Datl. Rep. 505.) but, after argument, the Jupces 
cited 4 T. Rep. 2 Bl. 1269.; and declared, that they were con- 
' firmed, upon mature deliberation, i in the opinion, which had been 
jven in charge to the jury, that the action was well brought in 
¢ name of the assignee of the stock contract, promising to 
receive a transfer from “ ¥. B. or order.” 


Judgment for the plaintiff, 
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March Term 1800. 


The Commonwealth versus Tench Coxe, Esq. 





N September term last, a rule was obtained, on behalf of @ 
number of persons, who had associated under the denominas 
tion of “ The Holland Company,” for the purchase and settlement 
of lands, lying in the county of Alleghany, north and west of the 
rivers Ohio and Alleghany, and west of Conewango creek, by which 
the secretary of the land office was directed to show cause, why a 
mandamus should not be awarded, commanding him to prepare 
and deliver patents to the company, for various tracts of land, for 
which warrants had previously issued in their favour, under the 
act of the general assembly, passed the 3d of Apri/ 1792. The 
attorney-general (J/*Kean) M. Levy, W. Tilghman, and Cooper, 
now showed cause for discharging the rule; and Lewis, E. Tilghs 
man, Ingersoll, and Dallas argued for making it absolute. In ors 
der, however, to introduce, with perspicuity and advantage, a dis- 
cussion of the important question involved in this case, it is ne- 
cessary to give a general view of the facts and circumstances, 
which produced the controversy. 


we a @OmMEeEUEEEBERSEEXOS8SRF38S2 DIB STESE 


By the charter granted to William Penn, on the 14th of March y 
1681, (1)he became the proprietor of the soil embraced within the 0 
boundaries of Pennsylvania. The charter title, however, was for- e 
tified, as well since, as before the revolution, by successive pur 
chases from the Jndians; whose claim may be considered as fairly 
and finally extinguished, throughout the territory of the state, by d 
the treaty of fort Stanwix, on the 23d of October 1784; and the ‘ 


treaty of fort M*Intosh, on the 2ist‘of Fanuary 1785. (2) Inde- 






(1) See 1 wol. State Laws, in Appendix, p. 1. Dall. edit. 


(2) For a reference to the purchases from the Indians, and to the laws re- 
specting lands and the land office, see 1 vol. p. 5. 39. 248. 503. 891. 908. 2 vol. 
21. 201. (e) 3 vol. 209. and, generally, the proper titles to the index in Dal- 
las’s edition 
pendent, 
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_ pendent, too, of the charter; the boundaries of the state have been 1800. 

9 defined and enlarged, by judicial decisions, by compact, and by 4j—_ 
hase. A controversy on the subject early arose between the 
riegpics of Pennsylvania and Maryland; which was finally 
adjusted in the year 1750, by a decree in the Chancery of Eng- 
~ land, enforcing the specific performance of an agreement, which 
# the parties had entered into in the year 1732. (3) The visionary 
and extravagant pretensions of Connecticut, extending to lands 
@ westward, as far as the South Sea, began to annoy the peace of 
Pennsylvania so early as the year 1753;(4) and although the 
rights of sovereignty and jurisdiction, after much irritation, and 
conflict, were at last, in the year 1782, authoritatively decided to 
belong to the latter state, the intruders under the spurious title 
of Connecticut, continue to assert a private right of soil, over a 
considerable tract of Pennsylvania. (5) The western line of the 
charter boundary, wn rere with the meanders of the river 
Delaware, remained undefined by actual survey; and it was, for 
a while, difficult to ascertain the limits between the jurisdiction 








of & of Pennsylvania and Virginia; but the two states, actuated by a 
nina. just and friendly spirit of compromise, appointed commissioners 
ment to run a-line of separation; and their report upon the subject was 
f the adopted and established in the year 1784. (6) On similar princi- 
hich ples, the jurisdiction and property of the islands in the river De/a- 
vhy a ware had been settled between Pennsylvania and New-Fersey in 
pare the year 1783.(7) And in the year 1792 the state completed the 
1, for sent range of her territory, by obtaining a formal grant from 
r the the United States of a triangular tract of land, bounded by lake 

The Erie: which tract had been ceded and relinquished by resolutions 
oper, of congress of the 6th of Fune, and 4th of September 1788; and 
Wehs the Jndian title was purchased, and extinguished by commission- 
n of ers, appointed by the state, in Fanuary 1789, 

a dis- \ The settlement and cultivation of Pennsylvania, have, at all 
s ne- times, been the favourite objects of her government, The pro- 
nces, prietaries, while the soil and jurisdiction were vested in them, 
resisted every attempt of individuals to purchase lands from the 
larch Indians: but permitted a free access to the land office, or board 
n the of commissioners, which they instituted, either for the purpose of 
s for: obtaining original grants, or for the purpese of completing equi- 
pure 
curly (3) See Proud’s History of Pennsylvania, 1 vol. 187. Cases in Chancery temp. 
re, by Ld. Hardwicke, 332. Penn v. Baltimore, 1 Vez. 444. S. C. 
d the (4) For a history of the rise and progress of the claim, see a pamphlet pub- 
Inde- lished in the year 1774, by Dr. William Smith, the late provost of the college 
of Philadelphia. : 
(5) For the proceedings, which terminated in the decree of Trenton, see the 
Fournals of Congress, for the year 1781, 7 vol. p. 169. 171, &e. 
"Feel (6) See 2 vol. p. 207. 
» Dal- (7) See 2 vol. p. 143. 


dent, 
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W— extinguished the Indian claim. The ownership of the unap O- 
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priated soil, naturally passed with the political sovereignty, rom. 
the proprietaries to the commonwealth, upon the priecae oe 
revolution; and accordingly the legislature, on the 27th of No. 
vember 1779, assumed the general territorial rights of the ro.) 
prietaries; but, at the same time, confirmed to them all their ris 
vate estates, and such proprietary tenths or manors, with the rentg 
reserved on them, as had been surveyed and returned into the 
land office, before the 4th of Fuly 1776: granting also a sum of 
130,000/, sterling to the Penn family, as a mark of itude for. 
the services of the founder of Pennsylvania. (8). ‘This change in. 
the ownership of the soil, rendered in necessary to provide, under 
the authority of the state, for pre-existing claims to particulap, 
tracts of land, taken up and located under the proprietary grants,” 
warrants, and other office rights. With that view, exclusively,’ 
land office was opened in the year 1781; (9) and in the ensuing” 
year a board of property was instituted, with power “ to hear and” 
«« determine in all cases of controversy or caveats, in all matters ” 
“ of difficulty, or irregularity, touching escheats, warrants on es. 
“ cheats, warrants to agree, rights of pre-emption, promises, im. 
“ perfect titles, or otherwise, which heretofore have, or hereafter » 
“ may, arise, in transacting the business of the land office.” (10), 
The earliest direct appropriations of any of the territory of the state’ 
for public use, subsequent to the revolution, were two provisions; 
the first for laying off a tract of land, to redeem the depreciation 
certificates, which had been issued to the officers and soldiers of 
the Pennsylvania line; and the second for laying off another tract © 
of land, to satisfy the donation, which had beer promised to the 
same troops, by a legislative vote of the 7th of March 1780; both 
tracts lying north and west of the rivers Ghio and Alleghany, and 
Conewango creek. (11) On the 13th of Apri/ 1784, however, the ” 
land office was opened, for granting and disposing of such of the © 
unappropriated lands, as had been previously purchased from the © 
Indians, at the rate of 101. per hundred acres: (12) and soon af. 
wards, it was extended to the sale of lands within: the purchase © 
then made, or about to be made, at the rate of 30/. per hundred © 
acres; (i3) the proceedings being regulated, so as to secure im+” 
partiality in the treatment of applicants, by an act of the 8th of © 
April 1785. (14) ; “4 
From this operation of the land office, thus opened, the reserva- 
tions were confined, 1st, to islands within the rivers Susquehan- 
nah, and its branches, the Ohio, the Alleghany, and the Dela 







































(8) See 1 vol. p. 822. (12) See 2 vol. p. 201. 

(9) See 1 vol. p. 891. (13)/See 2 wol. p. 234. 21st Dec. 1 
(10) See 2 vol. p. 21. 5th April 1782. (14) See 2 vol. p. 311. iY 
(11) See 2 vol. p. 88. 12th March 1783. ' 
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ware; 2d, to the i lands north-westward of the Ohzo 1800. 
i hany; 3d. to the triangular tract on lake Erie, purchased Gy 
from the United States ; and, 4th, to certain bounties, or gifts, con- 
ferred on religious, or scholastic, institutions, and pre-emptive 
\ }. rights granted, or recognised, by law. But a great portion of 
POs) § the valuable land of the state being sold, an act was passed on 
oti< the 3d of April 1792, for the sale of all the remaining vacant 
) Jands within the commonwealth. By this act the price of the-va- 
cant land within the purchase of the year 1768, all prior pur- 





> th 
m " chases from the Jndians, was reduced to 50 shillings for every hun- 
e dred acres; the price of the vacant land within the limits of the 


hase of the year 1784, and lying east of the river Alleghany 


and Conewango creek, was reduced to 5/. forevery hundred acres; 
cular, § and all other lands belonging to the commonwealth, lying north 
ants, § and west of the rivers Ohio and Alleghany, and Conewangocreek _ 
‘ly, (not specifically appropriated) were offered for sale, “to persons 


suing | “ who will cultivate, improve, and settle the same, or cause the 
vu « game to be cultivated, improved, and settled,” for the price of 
attergs § 7/, 10s. for every hundred acres, with an-allowance of six per 
M £S- centum for roads. 


> im. The manner of locating, surveying, and securing, to the re- 
safter J spective purchasers, the tracts of land, claimed, either upon war- 
(10) rants, upon actual settlements completed, or upon actual settle- 
state’ ments commenced, may easily be traced in the several sections 
10NS ; of the act: but as the present case depends particularly on a con- 
ation struction of the ninth section, it is proper to recite it here at large: 
‘Ts of « And be it further enacted, &c. that no warrant, or survey, to 


‘tract —§ “be issued, or made, in pursuance of this act, for lands lying 
o the “north and west of the rivers Ohio and Alleghany, and Cone- 


both “ wango creek, shall vest any title in or to the lands therein men- 
, and “tioned, unless the grantee has, prior to the date of such war- 
r, the “ rant, made, or caused to be made, or shall, within the space of 
ofthe § “two years next after the date of the same, make,or cause to 
m the “be made, an actual settlement thereon, by clearing, fencing, 
maf. — “ and cultivating, at least two acres for every hundred acres con- 
chase ~ “ tained in one survey, erecting thereon a messuage for the habi- 
idred © § =“ tation of man, and residing, or causing a family to reside there- 
e ime “ on, for the space of five years next following his first settling 


th of “of the same, if he or she shall so long live; and that in default 
‘~@ “of such actual settlement and residence, it shall and may be law- 


erva- “ ful to and for this commonwealth, to issue new warrants to other 
ehan- “ actual settlers for the said lands, or any part thereof, reciting 
Dela- “ the original warrants, and that actual settlements and residence 


“ have not been made in pursuance thereof, and so as often as de- | 
“ fault shall be made, for the time and in the manner aforesaid, 
1784 “ which new grants shall be under and subject to all and every 
“ the regulations contained in this act: Provided always never- 
“ theless, That if any such actual settler, or any grantee in any 
ware 5 “ such 
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“y= “the enemies of the United States, be prevented from making 


Caszs RuLep anp ADJUDGED IN THE 
“such original or succeeding warrant shall, by force of arms oj 


“* such actual settlement, or be driven therefrom, and shall per 
“ in his endeavours to make such actual settlement as aforesaid 
« then, in either case, he and his heirs shall be entitled to hay 
“ and to hold the said lands, in the same manner as if: 
“ actual settlement had been made and continued.” 3 vol. 9b 
Dail. edit. Ni 
As the dispensation contained in the proviso, was to operat 
only in the case of an existing warfare, it was stated, in the dij 
cussion of the present case, p em in fact, hostilities between 
United States, and the Indians, were never so entirely dise 


tinued, from the period of the revolutionary contest, until gem ; 


ral Wavyne’s treaty in the year 1795, as to render it practic: 
with safety, to make actual settlements upon the lands in q 


tion. The position was shown historically, from the military opel 
rations of the f ederal and state governments; judicially, from the 


opinions of the Courts of justice; and experimentally from the 
evidence of disinterested individuals. Thus, ” 

After the European peace of 1783, an army was always maine 
tained on the western frontier. During several years, general 


Harmer was employed in making hostile incursions into the Jy 


dian country; and, in the year 1790, he was defeated. The prov. 
gress of general St. Clair terminated, also, in defeat, on the 4th 
of November 1791, only five months previously to the date of 
the law. General Wayne succeeded to the command, prose 
cuted the war with vigor, and completely routed the enemy iy 
the year 1794. This victory produced a treaty, which was signed 
on the 3d of August 1795, and was ratified on the 22d of De 
cember following. While these events occurred, the north-west 
ern frontier of Pennsylvania was constantly exposed to the san 
guinary incursions of the Jndians; many lives were lost; and, in 
the very description of the proviso to the 9th section of the act, 


every actual settler, or grantee, was “ by force of arms.of the 


“ enemies of the United States, either prevented from making an 
“ actual settlement, or driven from it.” The state of Pen 
vania, co-operating with the federal government, before the act 


passed, in the very session in which it passed, and so late a & 


December 1795, called out parties of the militia, raised regular 
troops, and established military posts: and, at one period, while 
negotiations for peace were carrying on, the state suspended her 
settlements, and plans of defence, in the country bordering on 
lake Erie, at the request of the federal government, lest the ene. 


my might take umbrage and break off the treaty.(15) In wre 


(15) For the various military measures aa by the state government, and 


the general opinion of danger, see the following laws, and the entries in the 
journals of the senate: 3 vol. 19. 17th March 1791. 1 Sfournal Sen. 272, 3. 24th 
August 1791. ibid. 27. 29. 37. 47. 54. December 1791, and Fanuary 1792. 3 State 

Laws, 





APgey BLESS ASERSBERESELECE TT EME E LEE EERE 


-—- 
a 
— 


goer ee Tea uy 








= 


¥ 











gecognised in the western county. Courts, and in the rts. of 
‘Wisi. Prius, held by the Judges of the Supreme Court. in, Alleg- 
‘han a subsequent to the ratification of general Wayne’s 
‘meaty. (16 
=: pa dispensation, contained in the proviso, is,. likewise, 
glified with a stipulation, that the actual settler, or grantee, in 
y warrant, “ shall persist in his endeavours to make such actual 
tlement” as the law describes. The perseverance of the 
plland company, in time, in labour, and in money, was, there- 
re, exhibited in detail upon the present occasion, It d 
from various official documents, and depositions, that the com- 
had purchased and paid for 1162 tracts, of 400 acres each, 
situated in districts No, 1, 2, 3,6, and 7, and that for these tracts 
warrants of survey were issued, dated respectively, in the months 
af April 1792, and of April and August 1793. From the day of 
issuing the warrants until the present day, the endeavour of the 
company and their agents, to occupy, improve, and settle the 
nds, has been incessant. Thus, as soon after the dates of the 
renetal | Wartants, as the deputy surveyors could be prevailed upon to at- 
he Ju § tempt to execute the surveys, in the years 1794, and 1795, a 
he prow. general agent was appointed to superintend the business of the 
he 4th | company, a large store*was built at Cassewago, or Meadeville, 
Jate of § mda sum exceeding 5000 dollars was actually disbursed. In the 
prose. | year 1796, companies of settlers were invited, encouraged, and 
emy in engaged; ample supplies of provisions, implements, utensils, &c. 
were sent into the country; the expense of transporting families 
of De | WS liberally advanced; a bounty of one hundred acres was given 
«west. § for improving and settling each tract; and a further sum of about 
ne same 22,000 dollars was actually disbursed. 
and: ia) In the year 1797 a sum of about 60,000 dollars was further ex- 
he act, pended in promoting the same objects, including payments on 



























: Laws, 177. 20th Yanuary 1792. 2 Fourn. Sen. 8th December 1792. 3 State Laws, 
king am $95. 3d April 1793. 2 Yourn. Sen. 288. 29th August 1793. Ib. 294. 4th September 
ennsyle 1798. Jb. 5th December 1793. 3 State Laws, 464. s. 2, 3. 28th February 1794. 
the act @ 2. 483. 8th April 1794. 2 Fourn. Sen. 264, 5. 2d September 1794. 3 State Laws, 
late a 97. 15th April 1795. Ib. 763. s. 13, 14. 


regular (16) See Ewailt’s Lessee v. Highland, ante, p. 161. M‘Laughilin’s Lessee v. 
+s. & Dawson, and Morris’s Lessee v. Neighman, post. . 
» while Since this report was prepared, the same question has been agitated in the 
led her § Circuit Court of the United States, in the Lessee of Balfour v. Meade, at April 
ring on term 1803. The evidence was conclusive, that until the spring of 1796, it was 
h + § tot safe to prosecute settlements in the country, lying north and west of the 
€ ene> F rivers Ohio and Alle hany, and Conewango creek: and although the cause was 
In fine, . decided in favour of the defendant, who claimed as an actual settler, upon 
the @ ether grounds, Judge Washington, in his charge to the jury, admitted the fact 
nent, ial to be proved, and declared, that where the fact of prevention could avail the 


os in a party, it operated during the whole war, and for a reasonable time (according 


2, 3. 24th 
. 3 State 


to the circumstances of the case) after the treaty of peace. The case is re- 
ported in a subsequent part of the present volume. 
contracts, 
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result of these circumstances to prevent making, and continu- 1800. 
actual settlements, during the Jndian war, has been een 
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1800. contracts for settlement, and quicting adverse claims. In. 
Lenya’ year 1798, mills were erected, roads were opened, and othere 


-and every tract. For instance: 


ertions were made, at a charge of not less than 30,000 dollars. 
In the year 1799, the sum of 40,000 dollars and upwards wa 
expended in improvements and settlements; in the salaries ap, 
wages of agents and workmen; in opening and repairing ro 
and in patenting 876 tracts.of land, And in 1800 the operaj 
and advances of the company will, at least, be equal to those 
any preceding year. In short, at the close of the present ye 
near 400,000 dollars will be expended, according to the follg 
ing view of the subject. 


The amount of the purchase of the late Yames a E 


Wilson, Esq. including the purchase money paid to a 
the state, at the period of obtaining warrants, was 222,071° 
The amount of disbursements for making im- 


ed 
. 


aa 
provements, settlements, &c. was 157,000 


The amount of taxes and expenditures, for the 


year 1800 will be 18,000 
Dollars, 397,071 108 


And regarding the operations of the company, in another as: 
pect, we find, that the s amount of the expenditures, upon 
the quantity of land, which remained for them to improve 
settle, will furnish an average at the rate of 230 dollars, for eae 


“y 


The original number of warrants called for, 
But, from this aggregate there must be deducted, 

On account of prior occupants of the land 

On account of tracts lost upon re-surveys in district 
No. 1 

On account of tracts lost upon re-surveys in district 
No. 6 

On account of bounties to actual settlers, who im- 
proved under the company, but at their own charge, 
one-fourth of 1021 tracts 


778 
Then, it is seen, that the gross amount of the expenditure 
the present period, of 178,000 dollars being equally pee 
to 776 tracts, furnishes, as has been stated, an average disburse 
ment of about 230 dollars, for improving each tract; a sum which 


in ordinary times, would certainly have been competent to ae — 


complish every improvement designated in the act of the 3daf 
April 1792. : . 
But 
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ahd Piles of He land office, agai 
‘et rer te ey demand. The benefit of ther ex 
>, far beytind the limits of their‘own 
rely their neighbours, who are accommo uae 
Stee the opulence, population, and security, of the SAUL Age 
western frontier, have been augmente beyond, all. Ag 
Nay, the influence of the eatin: 4p has ee ee Stee 
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71° oe state, and is felt in every quarter of the un 
thea ant the terms of the act of the ad of April 708 it be- 
000 camé @ question at the land office, in what manner the accom- 
: plishment of an actual settlement and residence, within thc mean- 
00 ing of the enacting part of the 9th section, should be proved; and, 


i a -% what evidence, the dispensation of the proviso, was to 
O71 108 © rs Apa On the first object, the board of ne ob hit on the 
; 1 of December 1797, prepared and the form of 
her as: wa tificate in the terms of the law, to be een ‘by the-deputy 
» Upod F< gurveyor of the proper district, ‘and by the district bo or two 
ve and ‘justices of the" peace, residing ‘in the vicinity of 4:(17) 
or each and on the second object, they took the ae wna of eoabiitin 
’ the attorney-genetal, upon the form which they had drafted; mn | 
Tracts. ‘that gentleman, as it appears from the minutes of the board, dated 
1162 § tlie 21st December 1797, declared “the certificate proposed by 
“them, respecting the lands lying north and west of the rivers 


13 
(17) The minute of the board of property, is in these words: 
il At a special meeting of the Board of Property, 16th Dec. 1797: 
§ DANIEL BRODHEAD, S. GD >) crite 
3 . Present} JOHN HALL, Secretary, Land Office.’ 
FRANCIS JOHNSTON, R.G. 
Resolved, That the following be the form of the certificate to be uced 
to the secretary of the land office, before any patents shiall issue for land lying 
59 north and west of the rivers Ohio and Alleghany and Conewango creek, and'that 
—— 386% © the same be signed by the proper deputy surveyor of the district where the 
é land lies, and by the district judge, or two justices of the peace in the vicinity 
of the said land, and that the secretary cause the said form, with this#esolu- 
776 tion, to be published in the Pittsburgh Gazette. 
‘ture t We do hereby certify, that hath made, or caused to be. made, 
an actual settlement on a tract of land, containing acres, lying north 
yrtioned and west of the rivers Ohio and Meghan and Conewango creck, situate, &c. 
isburse+ (here describe the land) by clearing, encin , and cultivating,.at least two 
1 which, acres for every hundred acres, contained in t ie survey of sai tract; that he 
hath erected thereon a messuage for the habitation of man, and resided, or 
t tome caused a family to reside thereon, for the space of five years next following 
1c 3d of * his first settling of the same. 
(A true copy) JOHN HALL, 
But Secretary of the land office. 
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Cami RunsednpAystiis ert: * 
“Ohio and Alleghany, and Conewango'creek, to be 







“able; if there was added a claeascs cepibceadaenis the 
« coneststed in the tales ESA GF tht Seat Wheere 
“ or grantee, has’ making such’settlement, or hath” 
badly drivel Sabla by force of arms of the enemies of the” 
“ United States, and eae Senta a peveened in his endeavours to make © 
“‘ such settlement, he ‘is entitled, as if such settlement hae 
% tually been made and continued.” (18) | - 
pon 


on ae). | 





(18) The proceedings on this subject are as follow: eee. 
December 2st, 1797. eg. be 
The board, desirous of establishin form of a certificate, to be f. ea 
duced to the secretary of the land offic fore patents shall issue for 1 & 


lying north and west of the rivers Ohio. and’ Alleghany. and m and Acetone Paw 
wrote to Yared Ingersoll, Esq. attorney-general, for his Be sip and tions ’ 


on this subject, to which they fechived th the following reply, viz: 
* Gentlemen, “Sa ie 
** The certificate proposed by you, respecting the lands lying north and 


** of the rivers Ohio an and Alleghany and Conewango creek, appears to mé to'b 

“‘ unexceptionable in its form, provided you add a clause conformable to. 

“ tla contained in the 9th section, that where the settler or grantee 
en preverited making such settlement, or hath been driven the - o 

“ force of arms of the enemies of the’ United States, and has persisted in as 

“ endeavours to make such settlement, he is entitled as if such settlement Se 

** actually been made and continued.” iam 


a | 
_ Whereupon, the board made the following resolution, adopting the annexed . J” 


form of certificatés, viz. 


Resolved, That the following be the form of the certificate, or certificates, 
to be produced to the secre of the land office, before any patent or paten‘s 
shall issue for lands lying north and west of the rivers Ohio and Alleghany and 
Conewango creek, and that the same be signed by the proper deputy surveyor _ 
of the district where the land lies, and by the district judge, or two justicesof 9 
the peace, in the vicinity of the said land; and that the secretary cause the * 
same form, with this resolution, to be published in the Pittsburgh Gazette: 


** We do hereby certify, satisfactory proof having been made to us, That 
hath made, or caused to be made; an actual settlement ona 
tract of land, containing acres, lying north and west of the rivers Ohio 
and Alleghany and Conewango creek, situate, &e. (here describe the land) by 
clearing, fencing, and cultivating, at least two acres for every hundred acres 
contained in the survey of the said tract: that he hath erected, or causedto “@ 
be erected, a messuage for the habitatiqgn of man, and resided, or caused a ; 
family to reside thereon, for the space of five years next following his first set- ~ 
tling the same.” | 
Or, 5 
“ We do hereby certify, That the grantee, or settler, hath 
been prevented from making a settlement on a tract of land, containing 
situate, Ke. conformable to the proviso, contained in the 9th sec- _ 
tion of the act, entitled ** An act for the sale of vacant lands within this Com- 
monwealth,” passed the third day of Apri/, 1792, by force of arms of the ene- — 
mies of the United States; and that he, the said » liath per- 
sisted in his endeavours to make such settlement.” 


st) 
‘“ x 


ee ar er ret 


BRED MSO SOW REe EemOmoce ease ageacnatamn 


I certify, That the above, and foregoing, is a true copy of a minute of the ~ 
Board of Property of Pennsylvania, entered in minute of property book, No. 5. 
pages 259 and 260, remaining in the office uf the secretary of the land office 
) 
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; U such deliberation, and. with such uniformity of opinion, prey 
inal the officers of the government, the forms of patents, as. well Gny— 





3 4 TB le See yer ; j ALP Sa ee aes 
2 ia. In testimony whereof, 1 have hereunto set my hand and seal 
Bs ¢ f the land office aforesaid, at Fancatier, this 14th day of ‘February 1803. 





— (L:S.) ANDREW ELLICOTT, 
Be E end 7 Secretary of the land office. 
1K a | The form of Patent adopted in case of Prevention, and issued to the Company. 
pon THE. COMMONWEALTH OF PENNSYLVANIA. 


To all to whom these presents shall come, Greeting: 


‘i KNOW YE, That in.consideration: of the 
_AL.S.) THO. MIFFLIN. monies paid by Sohn Melbeck, into the teceiver 


OF. ae general’s office of this commonwealth, at the 
: pro- \ granting of the warrant herein after mentioned, and of the sum of three pounds 
shillings and nine pence, lawful money, now paid by Withem Willink, 
reek, — ‘ laas Van Staphorst, Cp Bits 58a Christiaan Van Eeghen, Hendrick Vollen- 
ctions “foven, 2nd Rutgert Fan Schimme (anneg into the said office; and also in con- 
haem sideration of the said Wilhem Willink, Nicolaas Van’ Staphorst, Pieter Stadnit- 

‘ _< ahi, Christiaan Van Eeghen, Hendrick Vollenhoven, and Rutgert Fan Sc 


himmel- 
1 . Rm inck, having made it appear to the board of property, that they were, b 
rhe . of arms of the enemies of the United States, prevented from making suc 


oe ~~ gettlement on the herein after described tract of land, as is required by the 9th 
‘oe nS ¢ ion of an act of the general assembly of this commonwealth, passed the 
ay tt. day of April 1792, entitled “ An act for the sale of vacant lands within 
in is | -thiscommonwealth,” within the time therein mentioned, and that they the said 
nt "i i Willink, Nicolaas Van Staphorst, Pieter Stadnitski, Christiaan Van Eeg- 
; n, Hendrick Vollenhowen, and Rutgert Fan Schimmelpenninck, have persisted in 


‘9 “their endeavours to make such settlement, there is granted by the said common- 
nexed wealth unto the said-Wilhem Willink, Nicalaas Van Staphorst,. Pieter Stadnitshi, 
Christiaan Van Eeghen, Hendrick Vollenhoven, and Rutgert Fan Schimmelpenninck, 

; of the city of Amsterdam, a certain tract of land called Normandy, situate’ in 
cates, Y district No. 2, north and west of the rivers Ohio and Alleghany, in Alleghany 
ated's 7 county, beginning at an ironwood; thence by land of Charles W. Peale, south 
4 three hundred and twenty perches, to a red oak; thence by land of Michael Can- 
ner, west two hunared and thirteen perches, to an oak; thence by land of 
se the 2 William Cameron and land of Peter Baynton, north, three hundred and twenty 
he perches, to a white oak; and thence by land of Isaac Paxton; east, two hundred 


te: i and thirteen perches, to the beginning, containing four hundred and one acres 
, That __ one hundred and fifty perches, and the allowance of six per cent. for roads, &c. 
it ona _” fwhich said tract was surveyed in pursuance of a warrant, dated the eighteenth 
rs Ohio os of April 1792, granted to the said Sohn Melbect, who by deed, dated the 


nd) by “fifth day of Sfanuary 1797, conveyed the said tract to the said Withem Willink, 
| Nicolaas Van Staphorst, Pieter Stadnitskt, Christiaan Van Eeghen, Hendrick Vol- 
sed to “% lenhoven, and Rutgert Sfax Schimme/penninck] with the appurtenances. To have 


used a  § and to hold the said tract or parcel of land, with the appurtenances, unto the ; 
rst set-. | said *Wilhem Willink, Nicolaas Van Staphorst, Pieter Stadnitski, Christiaan Van q 
. % hen, Hendrick Vollenhoven, and Rutgert Fan Schimmelpenninck, their heirs : 
a assigns, to the use of the said Wilhem Willink, Nicolaas Van Staphorst, 
hath ‘)) Pieter Stadnitski, Christiqan Van Eeghen, Hendrick Vollenhoven, and Rutgert 
ry ¥an Schimmelpenninck, their heirs and assigns forever, free and clear of all re- 
. strictions and reservations as to mines, royalties, quit-rents, or otherwise, ex- 
Oa ‘ cepting and reserving only the fifth part of all gold and silver ore, for the use 


of this commonwealth, to be delivered at the pit’s mouth, clear of all charges. 


heene- BIN WITNESS whereof, THOMAS MIFFLIN, governor of the said com- 

th per- monwealth, hath hereto set his hand, and caused the state seal to be here- 
; unto affixed, the seventh day of October, in the year of our Lord one thousand 

of the - seven hundred and ninety-nine, and of the commonwealth the twenty-fourth. 

, No. 5. Attest, 

1 office JAMES TRIMBLE, Dep. Sec’ry. 


of as 
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1800, as the forms of the certificates, of.settlement, or of, prevention,” 
\— were fixed and declared... The Population Company (an associy) 
_ ation, formed on similar principles and with similar views) re.) 
ceived on the 4th of February, 1799, patents for numerous tracts’ 
of land, upon iting the proofs of prevention: prescribed by. 
ty. olland company applied for patent 
for all their tracts, and. have. actually .received patents for 874) 
‘tracts; the other patents being then withheld, merely forthe pura, 
pose of a re-survey, which the surveyor general directed to be, 
made, in consequence. of the inaccuracy of the deputy surveyor, | 
But before the re-survey, could be executed, a change had taken, 
place in the land officers; a new construction was given to t 
proviso, attached to the 9th section.of the act;,it,was: insisted 
that no patent could issue unless the terms of settlement and 
sidence were, at some period, completed, though the obligation! 
to complete them, during the Jndian war, was suspended; and 
the resolutions and proceedings of the former board of property 
on the subject, were not deemed authoritative and.conclusive upot 
the present board. At the same time, a number of persons ine 
truded upon the lands of the warrantees, on the pretence that the 
forfeiture for non-settlement, was, absolute,.at the expiration ¢ 
two years from the date of the warrants, and set up claims as ac 
tual settlers. When, therefore, the Holland company rene 
their applications, for the nest of their patents, the secretary of 
the land office refused to issue them; and the present motion) 
was made to compel him to do so, as an official duty, by a wri 
of mandamus, (19) 


Such were the circumstances (collected from evidence, of uns’ : 
questionable notoriety, from testimony in the caus¢, or from con. | 
cessions of counsel) upon which the controversy arose. e gee 
neral question was, whether the Holland company had performed, 
the condition of improvement, settlement, and residence, annexed. 
to the sale of the lands: or were released, by the operation of 
the proviso to the 9th section of the act, from the obligation to 
perform it? And the arguments in support of the rule, embraced - 
three distinct objects of inquiry: 1st. The facts relative to ef 
hostile state of the country, and the persevering endeavours of | 
the Holland company to accomplish the settlement prescribed by 
the'act. 2d. The construction of the proviso, attached to the 9th 
section of the act. 3d. The propriety of proceeding, in this case, | 
by mandamus. ~ 


ist. Of the facts relative to the hostile state of the country ; and) 
the persevering endeavours of the Holland company, to accom- 
plish the settlement prescribed by the act. *! 


(19) Several objections were made, in the course of the argument, to the 
form of the certificates produced by the Hol/and company; but these, and 
other pe gone in point of form, eventually yielded to a discussion and de- ~ 
cision of the eeneral question. > 
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may be the-effect of ‘the proviso in suspending, or 1800. © 
ing the obligation to sete and improve the lady cedar —_—" 

rates cannot be mistaken. If a grantee nae 

tank aroreny by force of arms of the sseonsiebt 
ed States, from making an actual settlement, it is the ex- 
case of the proviso:" but, it will not be contended, that the 
ve of arms, here mentioned, means an actual of 
tary force, the tomahawk, or-the rifle, either to rive a man 
settlement, or to prevent his entering upon the land, 
hya-view to settle it. A well grounded apprehension of per- 
sonal violence and danger, from a public enemy; a tertor arising 
“from the force of arms in the neighbourhood; are équally within 

the spirit and protection of the law. 
actual. state of hostility is proved in every possible way. 
> Thearmy of the United States was opposed to the Indians, as to 
> apublic enemy, and, with various success, from the year 1783, 
a year1795. At the time of passing the act, of the 3d of April 
peak certainly, this fact furnished the inducement, for m- 
g the proviso to the 9th section) the whole of the north west- — 

frontier of Pennsylvania was in constant danger and alarm. 


am 


mene 
y. 4 


| For some time after the act was passed, the deputy surveyors did 


nc to venture upon the execution of the duties of their office. 
~ And, until the spring of 1796, not an actual settler inhabited the 

| country, except, perhaps, a few bold and enterprising men, in the 
-yitinity of a'garrison. But the constitution of the United States, 
has declared “that no state shall, without the consent of con- 
a lay any duty of tonnage, keep troops, or ships of war, in 
time of peace, &c. or engage in war, unless actually invaded, or 
ins such imminent danger as will not admit of delay.” Art. 1. 
ea Now, the state of Pennsylvania did raise sad maintain 
‘for the defence of her western frontier, from the 17th of 

rch 1791, until the spring of the year 1796, alleging “ that 
rs tre was imminent danger of being invaded by the Indian 
ribes, then at war with the United States; and that it was ne- 
sary to take immediate and vigorous measures, to prevent 
it stile incursions, and to provide for the security of the fron- 
te inhabitants of this commonwealth.” The military opera- 

s of the state, must, therefore, be regarded, on constitutional 

ik ind, as the best evidence, that a war existed; and the effects 
that war, in preventing the settlement and occupancy of lands 

g nibrth and west of the rivers Ohio-and Alleghany, and Cane- 

go creek, cannot be more forcibly pourtrayed, than in the 

ative and executive declarations and acts of the ern- 

The judicial authority, indeed, has already settled the 

that hostilities existed from the time of passing the act, until 

he ratification of general Wayne’s treaty; and, without limiting 

}the operation of the fact to a mere suspension of the condition 
ead settlement, improvement, and residence, the operation so far, 
- at 


( 





182 


- 


Cases Rutep Asp Apyonéen I rH: 


1800. at least, was expressly recognised, during the continuance’ of 
“-— tilities, in the case of Marris’s Lessee v. Neighman. 


But, notwithstanding the hostile state of the country, th 
land company commenced and prosecuted “potion oreo y Set 
tle and improve the land, during the whole petiod of the war, 
a manner equally meritorious pe beneficial. It is true, p 
that an attem: ¢ was not made to stile each particular tract 
oe neral ¢ 2 deste, cake le- es Reseteaiepitee 2 8 

sonably expected, under such circumstances; a combim 


force and capital could alone diminish the danger to be 


tered; and result greatly contributed to establish a ba 
against the incursions of the Indians. To the exertions ¢ 

the years 1794 and 1795, while the war continued, mbt Gal 
ded the perseverence of the company, in their endeavours to's 
tle and improve in every subsequent year. During the war, 
disbursements for purchase money, and charges of improvem 
amounted to near 230,000 dollars; and since the war, besides 
allowance to settlers, the disbureenienits of cash, have’ exe 
178,000 dollars. Nor, ought it to be forgotten, that after i 
dangers of war had ceased, another evil, almost as embarrassii 
interrupted, annoyed, and, in many instances, frustrated the 
deavours of the company. Rumours, raised and.circulated 
artful and interested men, and countenanced by the obscure @ 
equivocal language of the law, were heard to insinuate,’ that 
warrantees had incurred a forfeiture of their lands, by the lap 
of two years from the dates of the warrants, notwithstandingth 
terms of the proviso. Some of those persons, who had eng Bt 
to settle for the company, began to assert a right of settlement 
for themselves. Hordes of intruders were pressing eagerly in 
the possession of the best. tracts: and, in short, such was # 
doubt and solicitude, universally excited upon this question 
forfeiture, that the warrantees could hardly obtain assistan 

the business of settlement and improvement, upon the most lib 
ral terms of participation in the land, or payment of expensg 
Although these occurrences will sufficiently show the impraci ic 
bility of settling each particular tract, even since the peace; an 
although they increased the difficulties to be surmounted, in ¢ 
general effort to settle the whole; yet the integrity, enterp s¢ 
and perseverance, of the company, to effectuate the settlements 
were uniformly displayed, and have, on every occasion, been ¢ 
didly applauded. von motives of interest, as well as u 
principles of their contract, they “ persisted in their endeavour 
for, even after the board of property had decided, that pred 
acquired a legal title to the lands, and issued patents in their fi 
vour; even at the moment of the present discussion; they h 
been, and are, employed (anxiously, laboriously, and expensivd 
employed) in completing the settlement and i improvement of ev 
tract, which they have purchased. 
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» Ase Bea aicsteietndiyseni, Cipeiing ater ee doesnot arise £800. 
bety ig individuals, Caming der ers ess bat stipend 
, who have long paid for the lands, and the 
or n, who annexed to the sale certain conditions, to be 
id ie cuitaia event, which event has actually ha 
forfeiture, sai tohepeaaeee genes! the state alone can 
advantage; and, inde ent of the strict estion, 
iit it be pretended, that, on sas yolociphe- ct eae Diameee 
of a forfeiture ought, i in such a case, to be taken? ‘Theob- 
to a full compliance with the conditions of sale, . 
tom a public calamity, against which it was the’ duty of the go- 
yerpnient to protect its citizens; the existence and operation of 
ch the individuals could not avert, or controul; and forthe 
sequences of which they ought not, upon:the soundest ‘max- 
fms of civil policy, to be condemned to suffer. But, if it*was 
object of the state to replenish her treasury by the sale of 
ee -western lands, that object has been promoted by the sale’to 
} Holland company, far beyond what could reasonably have 
n_hoped. If the object was to strengthen and secure the 
” “tr ers, that object too, has been more effectually obtaiied by 
“the getieral operations of the company, than it could have beén 
pthe weak and unconnected efforts of particular men: andif it 
spirit and policy of our laws, that the country should be — 
settled, its soil cultivated, and the arts of social life extended, 
what country was ever more rapidly, or more bythe exertions of 
‘single association, converted from a desert and a wilderness, 
favo 3 scene of population, industry, and prosperity? Every in-’ 
habitant, every traveller, every writer, will be found in unison 
ur this subject; and even the secretary of the land office, whose 
ct has occasioned the present motion for a mandamus, has 
‘appeared as the eulogist of the Holland company; exhibiting the 
-merit and the success of their example, as an instrument to pro- 
$ the public patronage for his own project of settlement, in 
parts of the state. 
Maiiscvr, then, is the law, it must prevail: but it will not be 
, that a claim to a liberal and equitable construction of an 
biguous law, never was better founded. Prevented from ac- 
va iplishing the settlements. designated in the act by a public 
enemy; opposed in the prosecution of those settlements by in- 
ders, who derived, indeed, some colour for their pretensions, 
m an imperfect expression of the legislative meaning; and 
hrown off their guard by the deliberate decisions of the board of 
foperty, and the authoritative proceedings of the public officers, 
er the seal of the commonwealth ; can it be conscientious, can 
tbe just, can it be honourable, that the Hollarid company, after 
i labour of eight years, and an expenditure of 400,000 dollars, 
should be condemned to a forfeiture of the lands, for which they 
€ paid the full consideration, in favour of the state, who has 
Received that consideration; who, if there has been error or mis- 


take, 





with al its amelioratic hoe Sy 28 eahrinile: Sonat 
appear, to exact a forfeiture, such cire a 
benefit of cue ual Oh cscs would be still more € 
dinary, if it had only the effect, to take the land from am 
ous warrantee, and to ‘give it to a lawless intruder. 
feiture is regularly established, till the government has d 
mined to take advantage of it, and until a second warrant h: 
sued, reciting the default of the first warrantee, any attempi 
an individual to seize and retain the possession of the land, 
rits, not reward, but punishment. If such conduct should rece 
an executive, a judicial, or:a legislative, countenance, a scene | 
conflict, litigation, and tumult, must inevitably ensue, fatal t ; 
rights of property, and the peace of the community. The spi 
interested jealousy, extend its baneful influence, ve 
ere has been gern kale with the seal of office; intrusions g 
forcible entries will generate riots and civil feuds; the, compay 
will be despoiled of every benefit from their patents, thei 
bours, and their disbursements; and, if right is not to:b 


sively surrendered to violence, the state will ultimately fin | an 


other insurrection to suppress. 


To avert the sil et et csc Se lind oa 


safe and certain guide for their conduct, the Holland. cox 
have anxiously sought the opinion of this Court; and, they 
that exceptions to form, will not be permitted to defeat 


sent opportunity, to place the subject on a permanent foundation 


ns 


just to the public, beneficial to settlers, and useful to» 


: ree 


tees. Unless, indeed, a judicial construction of the law Bei nov 


FF 


be obtained, exertions and success will be in an inyerse rata 
exertions, will be greater, but settlements will be fewer in eat 
succeeding year; until despair takes the place of enterprise; 4 
the whole business of settlement and improvement shall be ab 
doned to occupants, whose only title is force, without pat 
without warrant, and without purchase. 


2d. The construction of the proviso, attached to the oth | 


tion of the act of the 3d of April 1792. Be a 


eh) 


~ 


The exposition of the proviso, has produced a variety of j 
positions. ist. By some, it has been supposed, that. unless t 
terfns of improvement, settlement, and residence, had been st 
ly performed, within the respective periods of two Years 
five years, a forfeiture accrued, though a war had raged th 
out, and bey ond those periods. 2d. Others, admitting a ¢ qual 
fied suspension of the condition during a war, have, neverthele 


held, that no title could be acquired, until the performance of ti 
terms of improvement, settlement, and residence, though t ' 
war should last for a century; nor even then, unless the’ 
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* | SuraneMe Court or saa: | 
ee vee them: A tid whole war, persisted in, pager 3000. 


been ted, io pe a. fro 

preven rce of arms, nee o me 
‘th  improver settlement Aid residence, designate tx Gib ae, 

“put h ih d in’ his endeavours to accomplish them, dope 
the ¢ time mentioned in the 9th section, the operates as an 

é inguishment of the condition, and the title becomes absolute. 
ee 4th. It has been asserted, that a warrantee, having been 
prevented by war, from making the improvement, pa 

ane residence, during the time Seeatoaed in the act, will acquire 


absolute title, if he persists in his endeavours for a reasonable 


don od, after the expiration of the war, mene all his endeavours 
ig sh ould prove ineffectual. 


“Ast. The first. opinion is at once extravagant, and iniquitous. 
No rational man, during the existence of a war, which he could 
resist, or terminate, would have formed a contract of such a 
“»mature. Nor is it conceivable, if this were the design and mean- 
hin g of the legislature, that the proviso would have found any 
in the act, unless, indeed, fraud and deception can be im- 
een to its authors; -and, it is to be presu that an incon- 
sistent, repugnant, and ambiguous, proviso, has been employed, as 
the instrument to effectuate them. The enacting part of the 9th 
section prescribes a settlement to be finished in two yeats, and a 
residence to be continued for five years; and unless the proviso, 
» either dispensed with the settlement and residence. altogether, or 


i Thee periods for accomplishing them, it is moneys impos- 
sible to ascribe to it a motive, or a use. 


2d. The second opinion is, also, pregnant with i inconvenience, 
tice, and absurdity. If it affords the legitimate construction 
: act, it applies equally to the case of the actual settler be- 
_ fore warrant, and to the case of the warrantee, ‘with'a view to ac- 
tual settlement. The re of ,the land could not, therefore, be 
q collected for the use of the state, nor could a title be’ acquired 
by the individual for a century, if the war should last so long; 
even at the termination of a long protracted war, the indi- 
Pa: ual would be without remedy, unless he could prove, that, 
__ whatever might be the intermediate expense, or danger, his en- 
deavours to accomplish a settlement, had never been suspended, 
bE or remitted. Consider the state of the country, and such a con- 
_ dition annexed to the purchase of lands, would inevitably frustrate 
the primary intention of the legislature. 


2d and 3d, But it is not directly denied, that the right of the 
Holland company is alive; and it is insinuated, that the opposite 

» arguments, do not militate against future grants, if the company 
4 shall go on to complete the settlements and residence described 
>in the act. It is proper, therefore, to consider the second and 
third constructions of the 9th section, connected with each other, 
Vot. IV. 2B and 
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1800. and with the facts .ariem eae igs ae The sn ie 


_ by warrantees, invested in the bank of Pennsylvania and in p be 


aaa aerate deni ofthe marty, of 7 
inception and a , 
nate title: ; itis contended, for the company, hee 
the enacting part of the 9th section constitutes a ¢ ondition’ pe 
cedent, obra vesti ng of 2 legal'title i in the warrantees, th: 
dition is ‘totally pat erty or extinguished, if the east 
warrantee is embraced by the descriptions of the proviso; sc J 
he*thereupon acquires a legal title, without settlement,'1 mpror 
ment, or a3 sia “a 
By the act, two escriptions of settlers are contem 
Those who have made’improvements and ftir: re withi 
warrants; and, 2dly. Those who apply for warrants, with a dé 
sire to settle and improve. On both descriptiOns it is impos 
as a condition precedent, that they shall pay the price of 
land, when warrants are taken out; that they shall pay the ex 
pense of surveys; and that they shall i improve, settle, and 
im the manner, and for the period, prescribed. ‘It is to be rh 
marked, however, that a distinction is made, in one 
tween the settler, and the warrantee; the former being bound’ 
fulfil the condition precedent pereenat and the latter being: ae 
thorised either to do it himself, or to cause it to be done by others) 
This, which, at the first blush, ‘might appear an advantage to the 


warrantee, is converted into a hardship and an: injury, the mo 


ment the suspicion of forfeiture insinuates itself among the clasg 
of people, who are to form the actual settlers. There is another 
distinction, also, that the actual settler must pay interest from th 


date of the aa mite a and he was bound to ‘apply for ay be 
rant within ten years oe the act; (20) but, on the othet 


hand, the land and perso 


and, it is urged, that the price of the land was trifling, compe ee d 
with its real value. Let it be answered, however, that the ex 
emption from taxes can hardly be regarded as a favour; and the 


roperty of the warrantee and actual 
settler were equally exempt from state taxes, for the same period? 


lowness of the price affords no reasonable. ground of argument” 


The settler without warrant is charged an interest, and the sete 
tler with warrant advances his money. From the fund created 
lic stock, the state has drawn a great portion of that reven e 
which has been adequate, for many years, to all her objects of 


public expenditure and improvement. Besides, no state tax w s 


then imposed, there was none likely to be imposed for ten years; 
and, the fact is, that even at this day“a state tax is not in is a 
ence, nor in contemplation: ‘The lowness of the price, too, arosé 
from an avowed consciousness that a great part of the public tend $" 


would not sell higher; and, as to the rest, the price would be ex- 


pe 


(20) The period has been enlarged. See 6 vol. p. 25. at. 


orbitatit, 
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te indeed, on the inciples of the opposite construction. 
OTR acrid wgrorgadhs pees ns 
adv: ancement in the arts pds 4 amage commerce, snd male 
a: i , Hot in the mere accumulation of coin. | ; 
j ‘preliminary remarks are su capettedabiicn saved eek . 
controversy oh its real footing; on or te footing of che a 
ip which the seller and the purchaser equally consulted theit 
ctive interests, and are equally bound (though the one is: cet 
te, and the other a private person) by the terms of the ‘con- 
fact. It is agreed, that there was a condition precedent, which 
* oust be performed, or be dispensed with, upon the terms of the 
» gontract, before any title could vest in the warrantees. © It is, 
o, agreed, that the condition precedent has not been strictly 
» performed; for, more that two years have elapsed since the date 
if the warrants, but no such settlement, improvement, and resi- 
Wdence, have been made and continued, as the enacting part of the 
- 9th section describes. What, then, is the operation of the ‘con- 
: under such circumstances, connected with the Indian war? 
e adverse counsel will not explicitly aver, that the result is an 
ute forfeiture of the lands; but they peremptorily deny, Hen 
e os amounts toa release, or extinguishment, of the condition 
4 ‘pedent. Where, however, is the expression to be found, that, ane 
: ted event, dispenses with the condition in part, and ad- 
; 40 it in part; that dispenses with the limitation-of time; for 
p Beegwemning the act, but, nevertheless, insists upon the act being 
d? Even in the condition precedent, a residence of five 
~ ‘years is not, in every case, necessary: for, it is only re mess 
(independent of hostilities) if the warrantee, or settler, “s 
_ long live.” -That cause of absolute dispensation, with i a 
residence, must often occur; and it is reasonable .to conclude, 
that the existence of hostilities was, likewise; considered, and in- 
| tended as entitling the party to an equal degree of i nee. 
__, But, after all, it must be agreed, that the wording:ef ‘the act 
"is, in some places, incoherent and absurd. Thus, on’ a grammati- 
eal construction, the actual settlement described by the 9th sec- 
- tion, comprises a residence of five years; and, yet; the’same ace 
» tual settlement is required to be made within two years from the 
' date of the warrant. Subsequent passages, indeed, treat actual 
~ settlement and residence, as distinct objects; but, another confu- 
sion of ideas is introduced: for, we find that the party is called 
such actual settler,” though he has been “ prevented making 
“such actual settlement, and, it is provided, that “if he is pre- 
» “ vented from making an actual settlement, but persists in his en- 
~~ deavours to make it, he and his heirs shall have and hold. the 
| “lands, in the same manner, as if the actual settlement had been 
'“ made and continued.” . From the difficulties of the language of 
the act, therefore, we must endeavour to rescue ourselves, by 
) ascribing to the legislature a meaning, which, while it “age 
wit 
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1800,: with a rational ¢ 


Cases Ruvep:akp ADjUDGED IN THE . 
of the words, shall paar es 


Sm ble plcy ad the pencpe of june 


foresee ; but the legislature, in offering the gf en gy I 
have held out the probability, that. chars publ boa-aaie’ 


tunity to settle; or the condition: of settlement couldinevon 


tionally and fairly have been proposed. If, therefore, the o 


tunity, implied jn this overture, was defeated; it seems to fe lion 


as a legitimate eee apaczee that the condition ought not t 
enforced. Consider, for a moment, the situation of a wa 
bound by the strict condition to settle, or, by the di 
viso, to: persist in his endeavours to settle. He must explor 
locate, and survey, ‘each tract, before he can at*°mpt to setth 
He must collect, appropriate, and apply, the funds necessaryst 
defray the various expenses of settlement, improvement,’ t 
residence. .He nmust be in constant ion to seizeandem 
ploy the opportunity for settling. Under such obligations 4 
mere peeren charge of w » for a safe ocgasion tore 
upon 
ad most instances, be greater, than the cost of actual settlem 
in a season of public tranquillity. Exhausted in : 
ed by doubt and suspense, grown old and infirm in aca 
exertion, or persistence, what text could justify an -accum 
tion of such disappointment, injury, and:loss, by exacting a 
feiture of the lands?. The peace warrantee, who has waited- til 
the storm has passed,away; or the intruder, who, at the: clo € al 
a war, usurps the name of actual settler, has none of these:ed 
lamities to encounter; and, yet, no greater price has been p 
no other conditions are imposed, in either of those cases, tha 
the case of the warrantee, who is defeated im all his exerti 
and drained of all his resources, by the unavoidable op 


of a public war! si 


Is there, then, .no principle of justice and humanity, to cl 
relief from the legislature, upon the construction, for which th 
Holland company contend?. Would it be unreasonable to suppo 
that under such circumstances, the legislature intended to vestili 
the persevering, but unsuccessful, warrantee, an absolute esta 
in the land, upon which he might establish a credit, to mi 
means for renewing his exertions, and ultimately compensati 


his advances and his labours? If the supposition involves nothing 
unjust, or irrational, the frame of words will sufficiently serve tt 


give it body and effect... Thus: it is declared, that should t 
grantce “ be prevented from making such actual settlement,” 
persist in his endeavours to.make it, he shall hold the erie’ 
if it were made and continued: but the word prevented, imp 


is lands (independent of time, labour, and anxiety). would 
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aon mg Se rg ae an papaivise aha ero 1800), 
tte, Be in it. grantee is to e landsj’.. Siegen 
oe va to make such actual. settlement: 
Wr wevtacenor ‘condition, that he chal petsigtrenait 
Prins mae yon to mae it; and “ endeavouring 5” 
oi iggy wo that designates an attempt, nota 
n: Lf the grantee is prevented, but persists in his endeavours. 
a actile, he is entitled “to have and to hold ‘the ‘lands, in the. 
“same manner, as if the actual settlement had: been made and 
continued:” but no title could vest in the grantee, unless)the 
+ cond dition precedent was performed; and, yet, by force of the. 
provi: a, he is to have the lands (not merely the benefit of @ pro- 
Jongation of the time for settlement) in a case, where from the 
“hypothetical terms employed, it must be clearly understood, that 
awe ‘condition had not been performed. Again: ‘The grantee, 
' being prevented, but persisting in his endeavours to settle, :is, by 
{ ce of the proviso, to have and to hold the 7 ee and eon 
By s” as if the: condition precedent had. 
> beri the condition precedent had been performed, the grantee 
would have held the:lands in fee, discharged from any Jimita- 
| tion, contingency, ar incumbrance whatsoever; and, 
_ ly;imthis case, to enable the grantee to hold in the same man 
»_ner, persisting in his endeavours to settle, must-be considered as. 
_ tantamount to actual settlement and residence. In short, imevery 
sentence of the proviso, the legislature plainly points at a certain 
state of things, at some concurrence of circumstances, when the 
| grantee would be absolutely entitled to the land: before, and with- 


ce 


a 
till out, making and continuing, an actual settlement. 
Ose al The only. question, then, must be, what is the nature of the 


se Ca ~ endeavours prescribed; during what period the endeavours are 
naidy ™ to be made: and how long the He at is bound to persist? The 


nan if actual settlement must be m or excused, within two years 
ionsjge from the date of the warrant; and the residence: must ‘not only 
tion: befive years, but five years next following the first-settlement. The 
time, therefore, is a Characteristic of the condition precedent; 
mm ingredient in the definition, as essential to the contract, as the. 
"nature of the act required to be performed. If the time is as 
_ pssential, it is as limited, as the nature of the act to be perform. 
_ ed; and hence, does it not follow, that at the expiration of. two 
» years, as to the settlement, and of five years, as to, the residence, 
the condition must be actually performed, or virtually annulled? 
- The'excuse for non-performance is, also, limited; since, en. ~ 
allegation of being prevented from settling, or residing, the 
| @fantee must state the force of arms, which prevented him, to.be 
) withins and until the end of two years (as to the settlement) next 
" mmmediately after the date of his warrant; and within and until 
_ the end of five years (as to the residence) from the date of his first 
' settlement; or his plea shows no dispensation from: the condi- 
: tion, 
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Casts Rvvep AND ApjUperp IN Tir 
tion. ‘Thus, the time, within which performance is to b 
ed, b Birt an 2B Pi: non-performance he eae 
same, or, at 4 commensurate : and if the period, 
the*substitute for performance is exacted, within w the en. 
deavour to perform must be shown, cannot be extended soos | 
of the warrantee, what-right, express or implied, can_ 
on the part of the state, to insist on a continuance of 
vour, beyond the period, within which the contract 
to accept it, as a commutation for the performance? ality is 
equity, whoever may be the pafties to the bargain; states, © 
dividuals: but it would be a doctrine of arbitrary pre 
performance, or endeavours to perform, should only a 
grantee, to release him from the condition, within a limi 
riod; yet, that the obligation to perform, or to persist in . 
deavour to perform, should be indefinite and perpetual. Nor is 
the idea correct, that the war excused the warrantees from-ea. 
deavouring to effect a settlement, during its continuance; 
that the law contemplated a perseverance only. when it 
effectual. On the contrary, dhs: law obviously required a 
rance im the endeavour to settle, during the war; but left the fis 
of persverance to be regulated, by considerations of a reasonable He 
discretion, and personal safety. That this was the construction ‘of eu 
the Holland company, appears incontestibly from the immediate | bui 
steps which they pursued to complete their surveys and i improve. | oF | 
ments: and this is, in truth, the material ground of the 
against the opposite doctrine ; that, by the contract, the grantees pe 
were obliged to make laborious, hazardous, and expensive exer- thé: 
fect 
ver 
req 
kep 













tions, during the war; and, yet, at the conclusion of the war, dee, 
rive no advantage from those exertions, in consummating the le. ' 9 
gal title to the lands. 

On the doctrine, that the tee, or settler, must persist in 
his endeavours to improve and reside, for any other periods, or or. 
beyond the respective periods, of two and five years, let it k 
asked, when those other periods are to commence, and how lor ae P 
are they to be protracted? The law itself is silent; and, yet mq 











an intention of that kind had been entertained, how easily, and) mn 
how certainly, would the legislature have said, that “ the} 4: 


‘“‘ grantee shall have the lands, if the settlement is completed 
“within two yéars, after the cessation of hostilities, and the ra 

“* dence continued for five years subsequent to the same epoch} . 14 
But by whom shall the silence of the law be supplied? hag 
power exists to add the slightest circumstance to the terms of” 









the contract? The legislature, as a party, cannot explain, or % | 3 
pound, it. The Courts of justice can only declare the meaningy§ dam 
from the fair and genuine import of the language of the ~ I 
they cannot diminish, or enlarge, the vested rights of individual qui 
any more than they can supersede the rights of the state. / tot 


on this occasion, the officers of the land-office, have only a minis-/ 
terial function to perform. Let it, therefore, be repeated, 
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| Ure proviso to the 9th : section, having rested the consummation 1800. 
Fi tee’s title, simply, upon the persisting in an endeavour, ae 
yuld be creating a new contract, making @ new law, intro- 
Alch another principle, and amplifying the words of the legis- 
N= | Jature, to. require, not a persevering endeavour, but an actual 
Your, ce. Besides; would it be just to fix upon the close of 
4 the war, as the re for commencing the. endeayour,, 





ving some credit for the exertions of the grantee, or the settler, 
lagrante bello? And, yet, who shall make thé apportionment; of 
time, of labour, and of expense; and upon what principle can it 
be made? It often happens, that what is intended. to afford an. 
andue preference to a fay rourite, in a remote consequence, proves 
peculiarly injurious to him. The merits of the actualsettler have 
sometimes been enhanced, in order, by an invidious comparison, 
to depreciate the claims of the purchaser, or warrantee: but, it is 
obvious, that a determination, upon the ground taken by the op- 
te counsel, would operate more severely, with greater * 
towards the actual settler, than any consequefice that can flow 
from the construction urged in favour of the Holland company, 
For instance: A man enters upon his lands in the year 1792, 
with a view to make the improvements, which the act requires. 
He is attacked by the Jndians, and driven from his cabin and 
and his field, before he has time to make any visible progress in 
building, dearing, and cultivating ; ; but, he observes, in the words 
of the act, that being driven from his settlement, he shall, never- 
theless, have title, as if he had completed his improvement, and 
continued his residence, if he persists in his endeavours; he, 
therefore, returns the next year, and is again driven away, re in- 
| fecta; and so on, for a succession of years. Shall such a perse- 
verarice be accounted as nothing? And, is it not obvious, that to 
require that the actual settler shall be driven away, and constantly 
kept away, and yet shall complete the settlement and residence, 
places him in a condition more grievous, than even the case of. 
the warrantee, who is merely prevented from entering and im- 
@ proving the land? . 
‘ Upon the whole, then, let the proviso operate. as a.release of, 
the condition precedent, or let it be taken as qualifying the con- 
i dition, and requiring a reasonable perseverance during, or after, 
+} a war, the claim of the Holland company must be established. ¢ 
> | They persisted, in spite of every danger, while hostilities raged; 
*} and more than five years have elapsed, since the Jndian treaty, 
| during which they have, also, persisted. ‘ 








$d. Of the propriety of proceeding, in this case, by a Man- 
By damus. 

In entering upon this part of the discussion, it is proper to in- 
quire, whether the construction given by the board of property” : 
tothe proviso, is not conclusive: It was given after great deli- 

' beration, 


Cases Rutep AND ADJUDGED IN THE 


1800. bettion, and upon the legal advice of the law ofcer of the * bt 
\— Patents have been issued, in pursuance of the construction ; and J 
transfers have been made and accepted upon the faith of the public. 

, under the great seal. Stare decisis, is a maxim. to be helg 
forever encred, ow questions of property s and, in the present in. 
Ne ee force, as the rule was given by the 

herself, the medium of her officers; and wi n he 
ah not with any individual, can a conflict arise. The b 0a ’ 
of property is of a judicial character, and had jurisdiction in q 

case.’ 2 vol. State Laws, p. 21. 8. 2, 3. 3 vol, 2, 4 
4 vol. 476. 3 vol. 213. 311.. There is no revisionary, or ,app 
late, authority established for questions of this nature: ae 
tainly, the scrtay ofthe of the land-office, though a constituent r 
ber of the board of property, is merely, as secretary, a mini 
rial officer, bound by the decisions of board, though contrary 
to his own opinions. His ministerial duties (of which it * bb ; 
that he shall obey the orders of the board. of prope og tig d 
in the several laws, relating to the land-office, and havel ¢ 
ceived a practical exposition, which devolves on him eo care ¢ 
preparing patents for the governor’s signature, and the 
the state. He is bound, then, to execute the public laws, re 
to the land-office; and, if he refuses to do so, the Court will con 
pel him by mandamus, on general principles, as well as on the ai. 
thority of particular cases. 

The general principle of the mandamus, points at cases, im 
which there is no other legal, specific, remedy, for a satisfaction 
in damages is not regarded, in such cases, as an adequate repa: 
ration: and then it may be awarded to any public, or private 
person. 1 Woodes. Lect. 118. 3 Black. Com. 110. 3 Burr. ee 
1659. 4 Burr. 2188. 2 Burr. 1045. 3 T. Rep. 651. 1 T. Re 
404. Douglas, 568. The particular instances are numerous, , 
lies to compel the ordinary to grant letters of administrafiall 
1 Black. Rep. 640. To compel the delivery of an administration 
bond to be put in suit: 4 Bac. Abr. 508. Cowp. 140. To com 
pel the grant of a licence to a curate, if refused without just ree 
son: 4 Bac. Abr. 502. 506. 2 Stra. 797. To compel the proper 
officer to affix a seal: 4 Bac. Abr. 509. Or: to register a certifi 
cate, being merely a ministerial act: Jd. 508. 1 Wils. 283. Tw 
compel the por roceed in proving a will: Raym. 235. 1 
Vin. Abr. 203. ige any officer to do his duty: 4 Com. Di 
207. To seme prey to things enjoined by statute: 2 Simm 
992. To compel the enrolment of a testament, which by custom 
ought to be enrolled: 2 Roll. Abr. 106. 1 Sid. 443. To com 
a clerk of a company to deliver up books: 1 Stra. 879. To com 
pel an old officer to deliver records to a new one: 1 Sid, 31. 
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The arguments in opposition to the motion for a mandam 
were arranged under three considerations: ist. What is the re 
impor 
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_ import of the condition precedent: 2d. What the Holland com- 1800. . 
pany had performed, to vest in them a legal title to the lands: Wy 
and, 3d. Whether a mandamus does lie to the secretary of the © ~~ 
Jand-office, even ifsthe company are entitled to patents. 


ist. What is the real import of the condition precedent. 

This general inquiry, naturally, divides itself into a view af 
what must be accomplished, by persons, who meet with no pre- 
yention from the enemies of the United States; and of what 
must be done, even by persons who are so prevented; in order 
to obtain a legal title to the land. The policy and object of the 
‘fegislature, arc to be ascertained, by the circumstances which in- 
duced them to pass the act of the 3d of April 1792. Before it 
“was passed, and at the time of passing it, there was a subsisting 

“Yndian war; and the treaty of 1794, between the United States 
“and Great Britain, had not removed the causes of irritation, and 
apprehension, in relation to that power, which extended along the 
northern and western boundaries of the state. Hence, it became 
‘of the greatest importance, to advance the range of settlement; 
and to interpose the barrier of a bold and hardy population, in 
the quarter, where danger was so apparent. Treasure was, ob- 
viously, only a secondary consideration; and settlement itself 
was only stipulated where the danger existed. Thus, the lands 
east of the Allerhany were offered for sale, unshackled with con- 
ditions of settlement; while those on the west, could never be 
vested in any individual, upon any other terms, than those of ac- 
tual settlement and residence. The steady caution of the legisla- 
ture on this point, is conspicuous in almost every section of the 
act. The sale is only offered to persons, who will cultivate, im- 
prove, and settle the lands. 3 vol. p. 209. s. 2. An actual settler, 
without warrant, is so highly regarded, that although the law 
would deem him a trespasser, on general principles, the act pro- 
hibits any deputy surveyor from surveying any settled land, but 
for the owner of the settlement. s. 5. p. 210. A period of ten 
years credit is given to an actual settler for the price of his land. 
s. 10. p. 210. ‘The land is exempt from direct taxes for an equal. 
term. s. 12. p. 213. And when the legislature, in the year 1794, 
closed the land-office, it was with an express exception in favour 
of actual settlers. 3 State Laws, 637.(21) In addition to these 
proofs of the policy and design of the legislature, it must be of 
great force to recollect, that shortly before the time of offering 
the land for sale at the rate of 7/. 10s. per 100 acres, the state 
had paid to the United States, at the rate of three-fourths of a 


(21) The land office appears to have been closed, upon the suggestion of 
the governor, that warrants had issued for a greater quantity of land, than the 
state owned; and not with a view to favour actual settlers. See the governor’s 
message of the 2d of Sept. 1794. 


Vou. IV. 2C¢ dollar 





1800. dollar for every acre, contained in the triangular tract bordering 
hen on lake Erie. (22) _ 
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The language of the act ought, then, to be expounded, in con, 

sistency with the policy, that gave it birth; and this can only be 
done, by considermg the effect of a prevention, by a public ene. 
my, to be a suspension, and not an extinguishment, of the obli. 
gation, to settle and reside upon the land. The legislature must 
have presumed, that, notwithstanding the existence of the Indian 
war, there would be an extension of the western settlements; the _ 
accomplishment of a settlement was made a sine gua non, to the 
investment of a legal title; and the proviso declares nothing m 
in effect, than that the war shall be an excuse for non-settlement, 
while it continues, and the warrantee sincerely persists in his em 
deavour to settle. But an endeavour to settle must be shown, 
whether war raged, or not; and the endeavour must be to settle” 
every tract, (each being the subject of a separate grant) not q 
general effort to improve an extensive and indefinite range of” 
country. It being the spirit of the contract, that the land should - 
be settled, no argument ought to avail on the score of the war 
rantee’s having paid the stipulated price; and the word settle. 
ment, wherever used, is pregnant with all the consequences, of 
building, cultivation, and residence, described in the 9th section 
of the act. It is now too late to complain of hard terms. What. 
ever was intended, and undertaken, by virtue of the law, itis 
just and lawful to enforce. Say, even that a forfeiture has been 
incurred, and insisted on, it can be no reason, at this day, to re. 
proach the government. That point, however, is not urged; for, 
every argument, used on the present occasion, to oppose the 
mandamus, is perfectly consistent with the idea of future grants, 
or patents, being issued to the Holland company, if they perse. 
vere, and, in a reasonable time, comply with the requisites of the 
condition precedent. 


2d. What have the Holland company performed to vest in them 
a legal title to the lands. 

It must be repeated, that every tract is the subject of a distinct 
grant; and that the condition precedent attaches to each tract. _ 
Nor does it affect the obligations of the condition, that the Hoke” 
land company are the holders of all the warrants in question ; for, © 
the law is the same, as if each warrant belonged to a separate _ 
individual owner. Have the company, then, shown an actual” 
settlement, or even an endeavour to settle, upon each of the tracts? — 
The evidence exhibited by the company themselves, establishes 
a contrary position. Can it be sufficient to say, that they have - 
improved a great deal of the country, and, therefore, are entitled © 
to hold what they have not improved? The spirit of monopoly, © 


(22) The payment was made in public certificates; which, it was insisted, 
were greatly depreciated in value. , 
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was an evil against which the legislature meant to guard, by di- 1800, 
yiding the territory offered for sale into tracts, and restricting —— 


the right of purchase to a single tract. It is true, that the con- 
trivance of opulent speculators has evaded the legislative pre- 
caution; and instead of each settler being the owner of the tract 
on which he resides, he is the mere instrument of an association 
of foreigners (who never have visited, and, probably, never will 
visit, America) to obtain, for their emolument, the lands, which 
the state had offered for sale, with very different views of policy 
and benefit. 

Let it be admitted, however, that the Jndian war, operated as 
an excuse, for not settling each tract, till the spring of 1796, yet, 
the ratification of general Wayne’s treaty removed every obstacle, 
and was a warning to every warrantee, that the season had arri- 
yed, when, by persisting in his endeavours, he might consum- 
mate his legal title. If, indeed, no industry, or care, could have 
enabled the company to comply with their contract, the condition 
would still, perhaps, be suspended: but it is not clear, that a set- 
tlement was impracticable at any time, and certainly it has been 
practicable for five years past. The company have already ob- 
tained 876 patents, without a performance of the condition; and 
it is remarkable, that until the re-survey in 1799, they could not 
even ascertain, what tracts were embraced by the remaining 153 
warrants. As to the lands, therefore, for which patents are now 
claimed, nothing more has been done by the company, than to 
locate and survey them; and unless the Jndian war operated as 
a release of the condition, there is no title acquired. 


$d. Whether a mandamus does lie to the secretary of the 
land office, even if the Holland company are entitled to patents. 


The board of property is a Court of Justice; and should be 
governed by the principles of law, in relation to the proof of mat- 
ters, within their jurisdiction. The certificate of prevention, 
framed by the order of the 21st of December 1797, is destitute 
of every characteristic of evidence; and it has even been evaded 
in the manner of returning it; for, the order required the signa- 
ture of the proper deputy surveyor, and two Justices; but, in 
many instances, the certificate is signed by the same person twice, 
once as deputy surveyor, and again as a justice. Consider the 
order as a rule of practice; rules of practice are forever in the 
power of the Court, to alter or rescind; and the succeeding board 
of property could not be restrained in this respect, by the acts of 
their predecessors. Besides, the order of the 2ist December 
1797, is radically defective in other points. The board of pro- 
perty was bound to inquire for themselves, whether settlements 
had been completed, or prevented, within the meaning of the 
law; it was a judicial authority, which could not be delegated; 
and, yet, by this order, it was actually transferred to the deputy 

surveyors 





1800. surveyors and justices; nor was the sanction of an oath required 4 
-_—/’ for the fidelity of their certificate; which, indeed, is not a states 
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ment of facts, but the declaration of a result. The introductiog 
of such an order was, therefore, an error, and its revocation be. 
came a duty. 

The secretary of the land office, in his judicial capacity, as 
member of the board of property, decided against the force of 
the certificate of prevention, to entitle warrantees to patents; 
and the effect of the mandamus would be to compel him to do, ag 
an executive officer, what he has declared, as a judge, ought not 
to be done. Nor is the act required within the duties of his of, 
fice. The patent is an act of the governor; and affixing the state 
seal, is an act of the secretary of the commonwealth: but the 
secretary of the land-office can neither issue a patent, nor affix 
the seal, nor compel others to do so. It is to be remembered, 
likewise, that the board of property is established expressly as 4 
tribunal, to advise and regulate the proceedings of the land office; 
and a mandamus ought not to issue to any of the ministerial of 
ficers, requiring an act to be done, which the board has prohibit. 
ed. 2 State Laws, 21. 3 State Laws, 3..s. 3. 3 Bl. Com. 111, 

But there is, both in law, and in practice, a specific, appropri- 
ate, and adequate, remedy, which supersedes any pretext for is. 
suing a mandamus. If the secretary of the land office refuses to 
perform a duty, an application may be made to the board of pro. 
perty, whose orders he must obey; and ii the decision of the 
board of property is not satisfactory to the applicant, he may in 
stitute an ejectment. By this course, order will be preserved, 
justice will be administered, and the interests of the state, as well 
as of individuals, will be protected. 


After taking time for deliberation, the Judges (23) delivered 
their opinions seriatim: 


Suirren, Chief Fustice. The legislature, by the act of the 3d 
of April 1792, meant to sell the remaining lands of the state, par 
ticularly those lying on the north and west of the rivers Ofio and 
Alleghany. The consideration money was to be paid on issuing” 
the warrants. They had, likewise, another object, namely, that, 
if possible, the lands should be settled by improvers. The latter 
terms, however, were not to be exacted from the grantees at all 
events. The act passed at a time when hostilities existed on the” 
part of the Jndian tribes. It was uncertain when they would 
cease: the legislature, therefore, contemplated, that warrants 
might be taken out during the existence of these hostilities, 
which might continue so long, as to make it impossible for the 


23) Mr. Sustice Brackenrtnvce, having been retained, while he was at 
the bar, as counsel for the Holland company, declined taking any part in the 
decision of this cause. ° 7 
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quired | warrantees to make the settlements required, for alength of time; 1800. 
| States | not, perhaps, until after these hostilities should entirely cease. U\— 
luction | Yet, they make no provision, that the settlements should be made 
ion be. | within a reasonable time after the peace; but expressly within 
two years after the dates of the warrants. As, however, they 
y, asa wished to sell the lands, and were to receive the consideration 
orce of § money immediately, it would have been unreasonable, and, pro- 
atents: bably, have defeated their views in selling, to require settlements 
> do, as to be made on each tract of four hundred acres, houses to be 
xht not built, and lands to be cleared; in case such acts should be ren- 
his of. dered impossible by the continuance of the Indian war. They, 
1e state therefore, make the proviso, which is the subject of the present 
yut the dispute, in the following words: ‘+ Provided ahways, nevertheless, 
or affix « That if any such actual settler, or any grantee, in any such origi- 
abered, « nal or succeeding warrant, shall by force of arms of the enemies 
ly ag @ of the United States, be prevented from making such actual set- 
office; “tlement, or be driven therefrom; and shall persist in his en- 
rial of * deavours to make such actual settlement, as aforesaid; then, 
rohibit- “ in either case, he and his heirs, shall be entitled to have and 
111, «to hold the said lands, in the same manner, as if the actual set 
Ppropri- “ tlement had been made and continued.” 
- for is. When were such actual settlements to be made? The same 
uses to section of the act which contains the above proviso, gives a di- 
of pro. rect and unequivocal answer to this question, “ Within the space 
of the “ of two years next after the date of the warrant.” If the settle- 
nay in- ments were not made within that time, owing to the force, or 
served, reasonable dread, of the enemies of the United States, and it was 
as well evident that the parties had used their best endeavours to effect 
the settlement; then, by the express words of the law, the resi- 
. dence of the improvers for five years afterwards, was expressly 
‘livered dispensed with; and their title to the lands was complete, and 
patents might issue accordingly. It is contended, that the words 
the dd “ persist in their endeavours” in the proviso, should be extended 
rte, pare to mean, that if within the two years, they should be prevented 
Jhio and by the Indian hostilities from making the settlement; yet, when 
issuing they should be no longer prevented by those hostilities; as by a 
y, that, treaty of peace, it was incumbent on them, then to persist to make 
e latter such settlement. The legislature might, if they had so pleased, 
-§ at all have exacted those terms; (and they would not, perhaps, have 
1 on the been unreasonable) but they have not done.so: they have ex- 
- would pressly confined the time of making such settlements, to the term 
rarrants of two years from the date of the warrant. Their meaning and 
stilities, § intention can alone be sought for, from the words they have used, 
for the @ 0 which there seems to me, in this part of the act, to be’no great 
ambiguity. If the contrary had been their meaning, they would 
oe wa not have made use of the word “ endeavours,” which supposes 
art in the a possibility, at least, if not a probability, as things then stood, of 
: those endeavours failing on account of the hostilities; and would, 


rrantees therefore, 
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1800. therefore, have expressly exacted actual settlements to be 
wey je the purchasers should no longer run any risk in making — 
em. : 
The state having received the consideration money, and re. 
quired a settlement within two years, if not prevented by ene. 
mies; and in that case dispensing with the condition of settle. — 
ment and residence, and declaring that the title shall be then 
good, and as effectual, as if the settlement had been made and 
continued: I cannot conceive they could mean to exact that set. 
tlement at any future indefinite time. And, although it ig 
said, they meant that condition to be indispensable, and that i 
must be complied with in a reasonable time; we have not leftt 
us that latitude of construction, as the legislature have expressly 
limited the time themselves. ‘ 
It is urged, that the main view of the legislature was to get” 
the country settled and a barrier formed: this was, undoubtedly, 
one of their views, and for that purpose, they have given extraor. 
dinary encouragement to individual settlers; but they had, like. 
wise, evidently, another view, that of encreasing the revenue.of 
the state, by the sale of the lands. The very title of the act is 
“« For the sale of the vacant lands within this commonwealth;” 
this latter object they have really effected, but not by the means 
of the voluntary settlers: it could alone be effected by the purses 
of rich men, or large companies of men, who would not have 
been prevailed upon to lay out such sums of money as they have 
done, if they had thought their purchases were clogged with such 
impracticable conditions. 
I have hitherto argued upon the presumption, that the words 
“ persist in their endeavours,” relate to the grantees, as well as 
the settlers; but, in considering the words of the proviso, it may 
be well doubted, whether they relate to any other grantee, or. 
settler, than those who have been driven from their settlements, 
The word “ persist,” applies very properly to such. The words of 
the proviso are, “ If such actual settler, or any grantee, shall, by 


“ force of arms of the enemies of the United States, be prevented 
“‘ from making such settlement, or be driven therefrom, and sha L 
‘¢ persist in his endeavours to make such actual settlement; theny 
“ in either case, he and his heirs shall be entitled, &c.” He 
besides that the grammatical construction of referring the word 
“‘ persist,” to the last antecedent, is best answered; the sense” 
of it is only applicable to settlements begun, and not to the-conm) 
dition of the grantees. There are two members of the sentence, 
one relates to the grantees, who it is supposed, may be prevented | 
from making their settlements: the other to the settlers, who are” 
supposed to be driven away from the settlements. The latter) 
words, as to them, are proper; as to the grantees, who never be- 
_gan a settlement, improper. The act, says, in either case, that is, 
if the grantees are prevented from making their settlements, or) 
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3f the settlers are driven away, and persist in their endeavours 1800. 
to complete their settlements, in either case they shall be entitled 
- 40 the land. ; 


I will not say this construction is entirely free from doubt: if 
it was, there would be an end of the question. 

But taking it for granted, as it has been done at the bar, that 
the words relate to the grantees, as well as to the settlers; yet, 
aithough inaccurate, with regard to the former, it seems to me, 
the legislature could only mean to exact from the grantees, their 
best endeavours to make the settlements, within the space of two 

ars from the date of their warrants; at the end of which time, 
if they have been prevented from complying with the terms of 
the law, by the actual force of the enemy, as they had actually 
paid for the land, they are then entitled to their patents. “If the 
legislature really meant differently, all I can say, is, that they have 
very unfortunately expressed their meaning. 

The propriety of awarding a mandamus, is another question, 
which I mean not to discuss, as I presume a decision of a ma- 
jority of the Court will make it unnecessary. 


Yeates, Fustice. [have long hoped and flattered myself, that 
the difficulties attendant on the present motion, would have been 
brought before the justice and equity of the legislature for solu- 
tion, and not come before the judicial authority, who are com- 
pelled to deliver the law as they find it written for decision. The 

uestion has often occurred to our minds, under the act of the 
$d of April 1792, which has so frequently engaged our attention 
in our western circuits. 

The Holland company have paid to the state, the considera- 
tion money of one thousand one hundred and sixty-two warrants, 
and the surveying fees, on one thousand and forty-eight tracts of 
land; besides making very considerable expenditures by their ex- 
ertions, honourable to themselves, and useful to the community 

as has been correctly stated) in order to effect settlements. 

mputing the sums advanced, the lost tracts, by prior improve- 
ments and interferences, and the quantity of one hundred acres 
granted to each individual for making an actual settlement on 
their lands; it is said, that averaging the whole, between two 
hundred and thirty and two hundred and forty dollars, have been 
expended by the company, on each tract of land they now lay 
claim to. 

The Indian war, which raged previous to, and at the time of 
the passing of the law, and until the ratification of the treaty at 
fort Grenville, must have thrown insurmountable bars in the way 
of those persons, who were desirous of sitting down immediately 
on lands, at any distance from the military posts. These obsta- 
cles must necessarily have continued for some time after the re- 
moval of impending danger, from imperious circumstances; the 
scattered 
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1800. scattered state of the inhabitants, and the difficulty of earlycol: 
—-_—/ _lecting supplies of provisions: besides, it is obvious, that settle. 


ments, in most instances, could not be made, until the lands were 
designated and appropriated by surveys, and more especially'so, 
where warrants have express relation to others, depending ‘on a 


leading warrant, which particularly locates some known spot of — % 


ground, 
On the head of merit, in the Holland land company’s sparing 


no expense to procure settlements, I believe there are few dig. 


senting voices beyond the mountains: and one would be induced 
to conclude, that a variety of united, equitable, circumstances, 
would not fail to produce a proper degree of influence on the 
public will of the community. But we are compelled by the dy. 
ties of our office, to give a judicial opinion, upon the abstract ie. 


gal question, Whether if a warrant-holder, under the act of the § 
3d of April 1792, has begun to make his actual settlement, and — 


is prevented from completing the same, “ by force of arms of the 
“ enemies of the United States, or is driven therefrom,” and shall 
make new endeavours to complete the same; but fails in the ac. 
complishment thereof, the condition of actual settlement and re. 
sidence is dispensed with and extinguished? 

I am constrained, after giving the subject every consideration 
in my power, to declare, that I hold the negative of the pro 


sition, for the following reasons, collected from the body of the 


act itself: 

1st.. The motives inducing the legislature to enact the law, are 
distinctly marked in the preamble, that “ the prices fixed by law 
“ for other lands,” ‘ome those included in the Judian purchase 
of 1768) * are found to be so high, as to discourage actual set. 
“ tlers from purchasing and improving the same.” 3 State 
Laws, 209. 

2d. “ The lands lying north and west of the rivers Ohio and 
“ Alleghany, and Conewango creek, are offered for sale, to per 


“ sons who will cultivate, zmprove, and settle the same, or cause # 
“‘ the same to be cultivated, improved, and settled, at and for J 
“ the price of 7/, 10s. for every hundred acres thereof.” By seth’ 

2. The price of lands is thus lowered, to encourage actual ste # 


tlements. 

3d. By sect. 3. “ Upon the application of any person who 
“ may have settled and improved, or is desirous to settle and 
‘“‘ improve, a plantation within the limits aforesaid; there shall 


“be granted to him a warrant not exceeding four hundted 7 


“ acres,” &c. 


The application granted, is not to take up lands; but it must” fs 


be accompanied, either by a previous settlement and improve 


ment, or expressions of a desire to settle and improve a plante 


tion; and in this form all such warrants have issued. 


4th. By 
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4th, By sect. 5.“ Lands actually settled im wned a tie 
& to the Se eae a a wall wich a py 


« of the district, shall not be surveyed ; except fo 
« of such settlement and improvement.” 

This marked preference of actual settlers Over “eabraSias: 
ers, who may have paid their money into the beret for'a 
ticular tract; even, perhaps, before any improvement of ee bai 
was meditated, shows, in a striking manner, oo inlet of the 
legislature. ) 

5th. By sect, 8. ** The deputy surveyor of the pgs 
“ yponsthe application of any person, who has made an. 

« settlement and.improvement on these lands, survey and n 
4 out the lines of the.tract of land, not exceeding four hundred 
« for'such applicant.” 

. The settlement and improvement alone, are made equivalent 
to a warrant; which may be taken out, by section 10, ten year 
after the time of passing this. act. 
6th. I found my opinion, on what I take to he the true ‘ond 
legitimate construction of the 9th section; in the close of which 
js to be found the proviso, from whence spring all the doubts on 
the subject. . 

It has been said at the bar, that three different constructions 
have been put on this section. 


ist, That if the warrant-holder has been prevented by Indian 
hostilities, from making his settlement within two years, next 
after the’date of his warrant, and until the 22d of December 1795; 
(the time of ratification of general Wayne’s treaty) the condition 
of settlement and residence is extinct and gone. 


2d. That though such prevention did not wholly dispense with 
the condition, it hindered its running within that period; and 
that the grantee’s persisting in his endeavours, to make an actual 
séttiement' and residence for five years, or within a reasonable 
time thereafter, shall be ‘deemed a full compliance with the con- 
dition: And, 


3d, That in all events, except the death of the party, the set- 
tlement and residence, shall precede the vesting of the oer 
and absolute estate. 

Though such great disagreement has obtained, as to the true 
meaning of this 9th section;*both sides agree in ‘this, that it is 
‘worded very inaccurately, inartificially, and obscurely. Thus it 
will be found towards the beginning of the clause, that the words 
“ actual settlement,” are used in an extensive sense, as inclusive 
of residence for five years: because its constituent parts are enu- 
merated and described, to be by “ clearing, fencing, and culti- 
“ vating, at least two acres for every hundred acres, contained 
“ in one survey; erecting thereon, a messuage for the habitation 
“ of man, and residing, or canting a family to reside thereon, ~ 
Vo. IV. 2D “ for 
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« for the s ace olde next amine first se 
“ same, if ace or tall eng ins thesmiile ge | 
clause, the. sam words ae gine a} 64 
are. cones , ion, “and medldenee” cand int | “ 
close of the pahany 8 proviso, the same words, as. I > 
stand them, in a strict grammatical construction. of the wi “ 
clause, must be taken in the same large and comprehensive sense. 
"as they first conveyed; becanse the terms. “such»actual s 
“ ment,” used in the middle-of the section, are ed in th 
proviso, and refer to the settlement described in the fore 
part: and the words “actual settlement, as aforesaid,’? em i 
Telate to the enum Rk of the qualities ef such ’: 
Again, the confining of the settlement to be within tbe sp : 
two years, next after the date of the warrant, seems a. st 

rovision. A war with the Indian natives subsisted, when ¢ 
fe passed, and its continuance was uncertain. . Thestate, of th 
country might prevent the making of surveys for.several ye: 
and until the lands were appropriated by surveys, the pree 
places where they lay, could not be ascertained generally. . 

Still, I apprehend that the intention of the Jegislature may be 

. fairly collected from their own words. . But I cannot accede tg 
the first construction, said.to have been made of the provisos 
this 9th section; because. it-rejects as wholly superfluous, andigg 
signs no operation whatever, to the subsequent expressions “ij 
“ any grantee shall persist in his endeavours,” &cs-which is't 
ing an unwarrantable liberty with.the law. Nor can I subse 
to the second construetién stated, because it appears.to mei 
militate against the general spirit and. words. of the law, and 
torts its great prominent features in. the. passages already. cited 
and for other reasons,. which I shall subjoin. I adhere tort 
third construction, and will now again consider the’ 9th secti 
It enacts, in the first instance, that “no watrant or-survey fof 
“ Jands, lying north and west of the rivers Ohio and Allegha 
“and Conewango creck,,shall vest any.title, unless the gr 
“‘ has, prior to the date "of such warrant, made, or caused to, 
‘“‘ made; or shall within the space of two years next aftent 
“ date of the same, make, or cause to be made, an actual s 
“ ment thereon, by clearing, &c. Provided akways, neverthel 
“That if any such actual settler, or any. grantee, in any, 
“ original or ‘succeeding warrant, by force of arms of th 
“ enemies of the United States, be prevented from making sui 
“ actual settlement, or be driven therefrom, and. shall pers 
“ his endeavours to make such actual settlement as Treas 
* then, in either case, he and his heirs, shall be. entitled to haw 
** and to hold the said lands, in the same manner, as if the. 
“ tual settlement had been made and continued,” > 
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“ Persist” is the correlative of attempt or endeavour, and sij 
nifies “ hold on,” “ persevere,” &c. The beginning words of th 
section 
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| ; _etton restrict the. settlement, “to be within two’ “yéars nent “1800. 
“ mi date of the warrant, by clearing, &c, and by residing —— 
st pe Dat Eee five years, next following his first seteling ¢ 
ia the ~ «the aie are hé or she shall so long live;” and in scribed. But the 
len J annexes ot span of Ree es in a mode prescribed 
proviso relieves against this , if the tee is | a 
n ant ) from making such Sere we saat “shall Be ne 
settle. Bis endeavours to make such actual settlement, as° afordagi8 TH ’ 
@ relief, then, as I'read: the words, goes merely as to the times. of 
gong two years next after the date of the warrant, and five Mik ve 
’ Slowing the*party’s first settling of ‘the same; and* th 
roe that persisting, &c. ‘shall be equivalent to a *gonting 
of.the’ settlement.” - 
fo be more intelligible, ‘I paraphrase the 9th section: re _ 
aety warrant-holder shall cause a settlement to"be made’ on his 
3 within-two years'next after the date of his warrant; and a 
wyesidence thereon’ for five years next following the first settle- 
"ment; on pain of forfeiture bya new warrant,’ Nevertheléss, if 
he shall be interrupted, or obstructed, by external force; from do- 
ing these acts* within the litmited periods, and shall. afterwards 
rsevere in his efforts in a reasonable time, after the remoyal of 
sack force, until those objects are accomplished, no advantage 
‘B® shalkbe taken of him, for the want of a successive continuation 
__ of his settlement. 
The construction I have adopted, appearsto me to réstore per- 
to'the whole act, and to preserve its due propor- 
tions, It affords an easy answer to the ingenious question, pro- 
by the counsel of the Holland company. If, say they, 
immediately after a warrant issues, a settler, without delay, goes 
6n'the ground the 11th of Apri/ 1792, and stays: there until the 
next day, when he is driven off by a savage enemy, aftera _gal- 
lant defence ; and then fixes his residence as near the spot, as he 
can, consistently with his personal safety, does’ the warrantee 
| losevall pretensions of equity? Or, suppose ‘he has the good for- 
‘tune to continue there, firmly’ adhering to the soil, “for two or 
_ three-years; during the “Indian hostilities; but is, at length?” com- 
pelled to remiave BY"a superior force: is “all to go for nothing, 
and must ‘he necessarily begin again?. I answér to both queries, 
in the negative ;~-by no means. ‘The proviso’ supplies the chasm 
“of Successive years of résidenée; for every day and week ‘he Te- 
‘sidés on the soil,-he is entitléd ‘to credit in his atcount with'the 
» commonwealth: "but, ‘upon a return of peace, ‘when’ the state’ of 
the ‘country will admit of it; after making all reasonable eal 
ances, he must’ resume the occupation of the land, and tom 
his actual settlement: Although a charity cannot take ‘place te 
cording. to the letter, “yet it ought to be” performed Pr, “and 
=the’ sistance pursued. 2 Vern. 206- 2 Fond, 221. bilge 
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1800." 


CAsts Rutep and AD)JUDGED rm THE 


Tt has beet die cl csi ls alba 


“\— reasonable, and hard on those: Jand-holdets, and’ ought baptels, 


insisted upon. It will be said, in reply, Sicy knew the sepia oe 
they en d in the and must abide by the'ce 
‘The only question is, whether ‘the vee Beate: grevol ty 
correct or not. Bre, 
ou Tth, A ye contri he provisions of the. isco ly 
exacted of those who found their preference to fete heir 
labour, as.of those who ground in erm of 
money,,, I know of no other distinctions between these two se 
of land-holders, ‘as to, actual settlement and residence ; than th 
the claims of the former, must be limited to a single plantat om 
and the labour be exerted by them, or under their direction: 
while the latter’ may. purchase as many warrants as they,can, a 
make, or cause to be made, the settlements required by la 
Addison, 340, 341. 
It is admitted, on all sides, that the terms of actual settlent me 
and residence, are, in the first place, precedent conditions, té the Be 


_ vesting of absolute estates in these lands; and I cannot big fay. 


self to believe, that they are dispensed with, by imnsuicbesot : 
forts, either.in the case of warrant-holders, or actual settlers. | 
the latter instance, our uniform decisions have been, that a fi 
adherence to the soil, unless controlled. by imperious ‘circum. 
stances, was the great criterion, which marked the preferénte] 
such cases; and I have seen no reason to.alter my opinion. e 
Te eR 


8th.’ Lastly, it: is' obviousfrom the preamble, and sectionig, 
that the settlement of the country,.as well »as the sale of 4 
lands, was meditated by this law; the latter, however,. appear i } 
to bea secondary object with the legislature.. The peopling: of 
the country, by a hardy race of men, to the most extreme rt 
tier, was certainly the most powerful barrier against a sa 
enemy, Be 

Having been thus mar, and ‘I fear tedious, in delivering 
opinion, it remains for.me to say a few words, respecting the ; 
persons who have taken possession o a rahe | these band Gl P 
posing the warrants to’ be dead, according to the cant word @ 
the day, and who, though not parties to the suit, are asserted 
be papcaeay in our decision. If the lands are forfeitéd int 
eye of the law, though they have been fully paid for, the. breach 
of the condition can only be taken advantage of by the common. 
wealth, in a method prescribed by. law, loeainideste mischi 
and endless confusion, would ensue, from individuals. taking re 
themselves to judge when. warrants and. surveys cease to have 
validity, and making entries on such lands at their will and’ ples 
sure. 1 will repeat, what we. told the jury in Morris’s pte Ve 
Neighman and Shatnes, “ If the _expressions of the law were I 
“¢ as particular as we find them, we should have no ei 


* pronounci 
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| pronouncing that no pefson should tskevadvantage of theirown 1800. 
| “ wrong, and that it does notiiein the mouths of men, Jike those Gay 
_# we are speaking of, to say'the warrants are dead; we will take 

# and withhold the possession, ‘and. thereby entitle ourselves to 


G 


4 


a 


Pesca ines from ‘anunlawhil act.”.: Onsdke;whele, rain of 
eo. the rule should be discharged. yan yo. 


“Smit, Fustice. I have had a full opp rtunity \ity ‘of considerin 
opinion delivered by iy brother Tears aa as I perfectly 
‘¢oricur in all its ‘principles, I shall confine myself to’a simple de- 
® “claration of assent. I could not hope, indeed, to ‘add to the ar- 
| goment; and I am certain I could not equal the language, which 


| the has used on the, occasion. 
4 By the Court: ‘Let the rule be discharged. (24) 


x 
a 


. 
Ten, 


Jet 
a 


Tin 
er 


a Jackson et al. versus, Winchester. 
ve - o age following points-occurred in this case: 


ist. The issues in this case were joined on pleas of non 

- S@ssumpsit, and payment. When the jury were about to be im- 

neled, the defendant’s counsel moved to strike out the former 

» “plea, by which (leaving only the affirmative plea of payment) he 

bie aan to A conclusion, in addressi ihe Sany. ie 

plaintiff’s counsel objected, with an allegation, ie upon is- 

sues, as they now stood, they had been obliged to send a com- 

“mission into another state, to prove the sale and delivery of. the 
sgoods, for which the action was brought... 1 


* And the Court refused to allow the plea of non assumpsit to 
‘he struck off. (25) ' ‘ 
as a 2d: The 
_ (24) Since this decision was pronounced, the subject has been revived and 
agitated in various interesting forms. In the winter of 1801—2, several peti- 
tions were presented hy the intruders to the legislature; requesting their in- 
terposition, but the committee of the senate, to whom these petitions were re- 
_ , ferred; reported against them, and admitted, that the perenne “pe gad 
“exclusively to the Courts of justice.” But soon after this report was made, a 
V bill was introduced, entitled “* An act,” &c. which recites the existing contro- 
__ Swersies, gives a legislative opinion against the claim of the warrantees, and in- 
stitutes. an, extraordinary tribunal, to hear and decide between the parties. 
_. ‘The appearance of this bill produced two temenstrances fiom the Holland | 
company, but without effect. “As soon as it became a law, the attorney-gene- 
_ fal. and the counsel forthe company were invited to, a conference: with, the 
| . gudges, on the carrying of it into effect; but, upon mature consideration, the 
- | counsel for the company declined taking any part in the business, and assign- 
» ‘ed their reasons in a letter addressed to the judges, dated the 24th of Sune 
» 1802, An issue was then formed, by the direetion of the. j » which ws 
} tried at Sunbury, on the 25th.of November followings before Yeates, Smitn, 
and Brackewnipce, Fustices, and a report of the proceedin decision 
_ “gn that occasion will be found in a subsequent part of the present yol t, 
_ _ (25) While this work is in the press, the same question*has just) occurred 
~in'the Circuit Court of the United States; and thé Judges decided; thatawhere 
z , * the 


. 
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1800; 2d: The defendant’ » that the’ plaintifishiad 2 

“+ take payment of the debt, for which the action was't me 
Tennessee militia certifi certificates, i if fe Allison approved of. t 
Allison. serover a in writing, of the proposed payment, and:¢ 
certificates were'delive f glare it became a quest 
far that’ Acie walsoll 1 to: the plaintiffs? - ands A 
being dead, M: Levy, offered as a witness to-p . 
on a question of bail, before ints C.F. Allison! aon DO 
that the plaintiffs had debited him swith the’ amount of tou 
tificates, in their account current. The plaintiffs’ counsel object 


to the evidence. ss a 


And, by the Coben: ‘Nothing that passed before the e Jue 


on the question of bail, can be evidence onthe trial, unless it w 
clearly admitted, as.a fact, by the party. 


W. Tilghman and Hallowell, for the plaintiffs, 
M. Levy and Dallas, for the defendant. 


BAS 25 Late. Bes — " 
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Bussy versus Donaldson. 


HIS was. an action.on the case, against the owner of the sh 

Edward, for running foul of, and sinking; the brig Katysa 
the piers in the river, Delaware, by negligence, and. improvide 
and unskilful management, &c. The defence was madevon thre 
grounds: ist. That the injury was occasioned by an unavoidable 
accident, for which no:reparation ought to be exacted. 2d. Th 
as the ship. Edward was»im the charge ‘of a public: pilot ofth 
port, (a person not the: choice, nor the voluntary agent; ofth 
owner) when the injury was:.committed, the owner was not 
gally responsible. And, on. this point, the following authoriti 
were cited: 3 Bac. Abr. 591, 2. 7 Geow2. c..15. 3 State pay 
8. 8,10. 15. Wesc. 395. Beawes, 122: 1 Emirig. 402, 36 Bl. Con ‘ 
431, 2.1 Dom. 241.) Tit. 16.8. 3.. Salk. 442. 440. 3 Bac. Abr, 56 
3d. That: the amount of the injury actually sustained, is one 
measure of damages, in ‘the present ‘action. 1 Dail: Rep. 18 
Purviance et al. v. Angus. 


After argument by W. Tilghman, M. Levy, and Rawle, fo 
the plaintiff, and by Ingersall, E, Tilghman, and Lewis, for he 


~ 
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the pleas were non assumpsit, and nt, the defendant mi of course 
strike out the plea of non ania, Without ing to might ofc at an 
time before the jury were actually sworn. They said, it operated: to or 

the plaintiff, from of proving the assumption, and was, there 

for his advantage. But ‘they distinguished it from the case of addin, 

as essentially different; that case requiring the authority ofthe Court. adie va 
Brieulle, October term 1806." ae for the plaintiff. Jngersold and" Du Poncet 
for the defendant. ~ 
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the. Judges: delivered. their opinions to. the, jury in 1800. 


sul ance, a flows = ti Pape Je, BR ky = 


npr En, Chief “Fistines “The. first object, chap souphurally rb. 
Ss ieiplisvas hes epcastets: whether the os of, 
> consequénce of: gross negligence, or of mere a 
is falls, exclusively, ‘within Phin the Rents of the 52 eo 
oo a think, that the injury was the A caanisaasbiee na 
nce; then. ‘the: plaintiff ‘is ‘entitled to récover vnc ing 
“some rule of law interposes to prevent it, under the eat 
* emi of the present case. ie ated: 

» In considering the point of law, we are led’ into-a field of in-- 
airy. equally interesting for its novelty, and its importance: for, 
4 ough the defendant admits, that in ey cases, the owner 
E of a’ship is answerable, rene for the injuries ‘committed, in 

/ the course of his service, by the captain crew ; it is insisted, 
that a pilot, under the eck teat of our act of assembly, for his 
ination and appointment, is not to’be re -as the agent, 
oF servant, of the owner, but rather as the officer of the public. 

4 Though it is not agreeable to deliver o ; on*important 

points of law, suddenly started, in the course:of a ‘trial, I think I 
’ ¢an safely pronounce, on the present occasion, that the distinc- 
- tion, which has been’ taken, is rather plausible, than*solid.| The 
_ legislative-regulations were ‘not intended to alter, or obliterate, 
_ the'principles of law, -by which the owner of a vessel was previ- 

ously. res ible, for the conduct of the pilot; but to secure, ,in 
_ favour of every person (strangers as well as residents) trading to 
4, Oar port, a class of experienced, skilful, and honest, mariners, to 
* navigate their vessels safe up the bay and river Delaware. The 
¥ mere right of choice, indeed, is one, but not the>only, ‘reason, 
Fale the haw in’ general, makes the master liable ‘for the acts. of 

_ *iis;servant: and, in’many cases, where they ility ‘is al-- 
lowed to exist, the servant may not, in fact, be the choice of the 
@] owiaster.. For instance: if the captain of a merchant vessel: dies 
» onthe voyage, theimate becomes captain; andthe owner is liable 

“for his coaibuiyck though the owner did not hire him, originally,. nor 
expressly chuse him to succéed the captain. , The reason is plain: 
ey is in the actual service of the owner, placed there; as‘it were, 

F the act of God. And so, in the case under consideration, 
a ‘pilot was in the Aactiial ‘service of the owner ‘of; the. ship, 
“though plated in ‘that sevice, by the provident act ‘of the legis 
| ~ lature, The general rule of law, deere’ entitles the plaintiff to re- 
_ cover; and we have heard’ of no authority, wecan fecollect hone, 
| that distinguishes the case of a pilot, from those numerous cases, 
en which the general rule is founded. 

“As to the assessnient of damages: it is a Mtional, and alegal, 

» Principle, that the compensation should be equivalent to the in- 
- jury. There may be ‘some accasi onal departures from this prin- 
a ciple ; 
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ciple; but I think it will»be- foun there 
cases proper for legal ndemnificatic 


S1TH, Fustices”) 4 

b the Chief Fustice, [por 
ip. But,-I’ coniess, tf 

opinion, on the asse 

In a case of z im a 

gence; the jury 

the full amount of the injury actually 
is done, in away mere 

the jury have.a legal and salu 

the % 4 Oty a ee rye die 2; , I>» 4 “1.5 ee. Ry 

BRACKENRIDGE, P ustice, concurred generally in the’ sent 


ments of the Chief Fumticee <9 0 wie. ere, ; 
Verdict in favour of the plaintiff for 2,500. dollars. (1). Fi 
‘ > ie 


a ve a ad ¥ i 
Water’s Executors versus M‘Clellan et a/. (2). x 1 


RESP ASS for goods of the’ testator, taken’and sold by the 
sheriff, onan execution issued against Dewees. “The prim 
cipal part of the goods were claimed by the testator, undeér’a dis. 
tress and sale, which he had, also, executed against Dewees; Dut 
he had left: the goods in Dewees’s’ possession for four or ‘five 
years. The charge contained»the following points: © 4) > 
Surpren, Chief Justice, 1st. It is mcumbent on the plaintiff, 
to prove hi: regent in the goods, which were taken’ by the she 
riff; and to is, he has produced evidence of .a former dig. 
tress and sale, of the same: goods, for,rent due from:Deweesite 
him. But the defendants answer, that the distress was. fraudy, 
lent; because. (among other reasons), the goods were, left: in the 
possession of the debtor, In the case of a voluntary sale of goods, 
the law, both in Pennsylvania and England, regards the.conting 
ance of the debtor’s possession, as.a badge of fraud. In England 
the law is the same, where: the ‘sal¢'is made by the sheriff; ‘but 
in Pennsylvania a-different rule, in that case, has prevailed; and 
where a relation, or friend, after a fair purchase, at public sale, 
leaves the goods im the occupancy and” use'‘of the debtor, ‘it he 
ver has been deemed a’ fraud upon creditors, As, therefore, tht 


purchase, onthe: present occasion; was’ not by a private bill, of 
sale; but at an’ open,’ public, ‘vendue; ‘the continued posses: on 


(1) The account exhibitéd for the Whole expense of raising and repaiting | 


the brig, amounted to @310/. 8s. 9d. ’ Sa 


(2) Tried im the Circuit Court, Wert-Chen., 20th of May. 1800, before” 


Sutppen, Chief Fustice, and Yeates, Fustice. 
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by Dewees does not, in the opinion of the Court, justify the de- 44 
fendant’s taking and sale. (3) 

2d. It has been objected, for the defendants, that the plaintiff 
was bound to show, that the distress was made on the premises; 
whereas, at least, a part of the goods appears to have been dis- 
trained elsewhere. However available thie objection might have 
been upon a replevin, between the original parties, we do not 
think, that third persons can take advantage of it. 


3d. It is urged, that there were a number of young cattle taken 
on the distress; and that as these have been fed, and reared, by 
the care and cost of Dewees, he had acquired a rty in their 
increased value. Of the truth and operation of this allegation, 
the jury will consider: and, if they are of opinion, that the ex 
pense of maintaining, has exceeded a fair compensation for the 
use of the cattle, they will make a reasonable deduction from the 
plaintiff’s demand, 

Verdict for the plaintiff. 


Morris’s Lessee versus Neighman. (1) 


JECTMENT for land, on the north-west of the rivers Ohio 
and Alleghany, and Conewango creek. : 

The plaintiff claamed under a warrant, dated the 4th of March 

1793, on which a survey was executed, of the 12th of November 

1794; but he had made no endeavour to settle the land, till Fuly 


RC 1796. 


The defendant claimed as an actual settler, under a settlement 
commenced in the year 1796, prior to any attempt by the plain- 
tiff; and upon a presumption, that the plaintiff had incurred an 
absolute forfeiture of his rights, by not making a settlement 
within two years, from the date of his warrant, according to the 
terms of the act of the 3d of April 1792. 3 State Laws, 209. 
Dall. edit. 


But by the Court, in the charge to the jury, two points were, 
expressly decided: 1st. That the plaintiff did not forfeit his rights, 
by not making a settlement within two years from the date of 
his warrant. It is notorious, that an Jndian war existed from 
the year 1790, until general Wayne’s treaty, which was made on 
the 3d of August 1795, and ratified on the 23d of December 1795. 
The ratification of this treaty is to be considered as the terminus 


(3) The defendant’s counsel cited the following cases on this point: 3 Co. 81. 
2 T. Rep. 594, 5, 6. 1 Wils. 44. But see Leoy v..Wallis, ante, p. 167, 8. Chancel- 
lor v. Phillips, post. The United States v. Cunningham, post. 


(1) Tried at Pittsburgh, Circuit Court, May 1800, before Yeates and 
Smirn, Fustices. 
Vor. IV. 2E @ quo, 
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1800. @ quo, a man might safely begin a settlement on the western 
\—— frontier of Pennsylvania; and if, after that epoch, actual settlers, 


or grantees, persisted in their endeavours to make a settlement, 
they would not incur a forfeiture of the land. 2d. That even if 
it were a case of forfeiture, no individual could take advantage of 
it, by entering on the land: the advantage could only be taken 
by the commonwealth, whose officers might issue néw warrants, 
in the form prescribed by the act of assembly. 


Verdict, accordingly, for the plaintiff. 


Ross, for the plaintiff. 
Brackenridge, and Young, for the defendant. 


Bell’s Lessee versus Levers. 


) Wipeadeter NT, for land in Northampton county. The charge 
contained the following points: 


By the Court: 1st. A warrant, which loses its descriptive lo. 
cation, by a prior warrant, may be laid on any vacant land. It 
has been the uniform practice of the surveyors so to do; and the 
practice has long received the sanction of the land office. 2d.A 
deputy surveyor gave an order to his assistant, to execute a sur. 
vey; and, before it was actually executed, he died; but it was 
alleged, that neither the assistant, nor the party, knew of his 
death, till after the execution of the survey. The truth of the 
allegation should be examined; but, in an old transaction, if the 
title depends upon it, the examination should not be very strict; ” 
and every doubt should operate in favour of the validity of the 
survey. 3d. This is the case of a lost application; and, in cases 
of this kind, above all others, there must be due diligence em- 
ployed to designate and effectuate the claim: for, if the survey 
is made, in a place different from that designated in the appli. 
cation, the land office can have no notice of the fact, until a re. 
turn is made; and it would be hard, that a subsequent purchaser 
without notice, and without the means of obtaining notice, when 
he purchases, should be affected by the claim. 4th. In the case of 
a warrant, neither the negligence, nor the fraud, of the public 
officer, shall work an injury to the party. But if the party as. 
sists in committing the fraud, not only the party himself, but 
every person claiming under him, or deriving title directly 
through him, shall be debarred from taking advantage of the 
transaction. 5th. If an application, made and entered in August 
1765, is not acted upon till 1773; and a caveat, entered in 1775, 
is the first notice of a survey ; the lapse of time amounts to a 
dereliction of the inceptive right, as the Courts of Pennsylvania 
have often decided. (1) 


(1) This cause was tried in the Cireuit Court, Northampien county, befage 
Suipren, C. ¥. and Yeates, F. 
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Beissell versus Sholl. (1) 
Wagoner versus Same. 


oom for diverting a water course. The Court left the 
facts to the jury, under this general statement of the law: 
“ That every man, in this country, has an unquestionable right, 
“ to erect a mill upon his own land; and to use the water, pass- 
“ ing through his land, as he pleases: subject only to this limi- 
“ tation, that his mill must not be so constructed and employed, 
“as to injure his neighbour’s mill; and that, after using the 
“‘ water, he returns the stream to its ancient channel.” 


(1) Tried in the Circuit Court, Northampton county, Yune 1800, before 
_Surrren, C. F. and Yeates, ¥- 
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The Commonwealth versus Fitch. 





CFR TIORARI, to remove the judgment and proceedings ina 
case of forcible entry and detainer, from Luzerne county. 
The inquisition stated, “ That Nathan Beach was possessed in 
“ his demesne as of fee, &c. and continued so seised and posses- 
“ sed, until the defendant did enter, and him the said Nathan 
















“ Beach thereof disseised,” &c. ft 
It was objected, that the prosecutor is stated to have been only law 
_ aatgrand of the premises, whereas the evidence proved him to S 
ave been seised. mat 
But by the Court: There is some informality in the expres- ech 
sions; but, surely, stating that the prosecutor was disseised, ne- has 
cessarily implies a previous seisin. ws 
Tr 
Judgment affirmed. see 
mis 
. cou 

Sharp versus Pettit. 
] 





RIT of dower. The inquisition states, that the husband 
did not die seised of the premises; and finds damages for . 
the detention of dower, with costs. 


Ross moved to quash the inquisition, so far as respects the 
damages and costs. 


By the Court: It must be so; but let judgment be entered 
for the demandant, without damages, or costs. 


Chancellor 
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Chancellor versus Phillips et al. 


HE following case was submitted for the opinion of the 
a Court: 


On the 2d of Fume 1798, a levy was made by the sheriff on a 
kiln of unburnt bricks, and other property, by virtue of a fi. fa. 
for a debt of 149/. 15s. with integest and costs. The bricks were 
suffered to remain in this state till the 14th of Apri] 1799, when, 
on advertising them for sale, it was found that one of the de- 
fendants had sold them to Thomas Harrison, on the 1st of De- 
ember 1798, without giving any notice of the levy. The sheriff 
at the time of the levy, employed a man to call at the brick-yard, 
occasionally, but did not keep any person constantly there; nor 
does it appear that 7. Harrison had any notice of the bricks be- 
ing subject to the above execution, until about the time of adver- 
tising them for sale. 

The question proposed was, whether Harrison was entitled, 
under the circumstances of this case, to hold the bricks discharged 
altogether from the lien of the plaintiff’s execution; or must ac- 
count to the sheriff for the amount of the execution, not exceed- 
ing the value of the bricks? 


















Smitu, Fustice. It is useless to cite English authorities in this 
case; for, it has been repeatedly decided in our courts, that the 
law is not the same in Pennsylvania. 


Sutpren, Chief Fustice. There is, howéver, an obvious and 
material distinction between a levy on household furniture, and 
on merchandize, or goods for sale. In the former case, the Court 
has never allowed the plaintiff to lose the lien of a prior execution 
levied, because on principles of humanity he allowed the furniture 
toremain on the premises, in the possession of the defendant. But 
it would be going farther than the reason of our decisions, and 
might introduce collusion and fraud, if we were to authorise, or 
countenance, such a practice, indiscriminately, in every case. 














By the Court: We are of opinion, therefore, that the pur- 
chaser of the bricks is entitled to hold them, entirely discharged (—- 
from the lien of the execution. (1) 






Morgan, for the plaintiff. 
Hallowell, for Harrison. 














(1) The manuscript of this note, was read on a recent trial, involving the 
same question; and the Judges intimated a doubt of its accuracy. I find, how- 
ever, that a difference between the law in England and in Pennsylodnia upon 
this subject, has been repeatedly stated by the Judges of the Supreme Court, 
Levy v. Wallis. Waters v. M‘ Lellan. though the rule has been adjudged to be 
the same, in both countries, by the Circuit Court of the United States, wpon 
full argument and deliberation. See the United States y. Cunningham et al. post. 


Anonymous. 
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CER TIORARI, to remove the proceedings in a case of forcj. 

ble entry and detainer. Ingersoll urged the immediate hear. 
ing of the case, in order to avoid the inconvenience of a sentence 
of restitution, when great error existed on the record. 


By the Court: It has often been decided, that a certiorayj 
does not operate as a supersedeas, in a proceeding under the 
landlord and tenant act. 1 vol. State Laws, 617. Dall. edit. Bu 
it has never been so decided, in the case of a proceeding, under 
the statutes against forcible entry and detainer. 


Freeman versus Ruston. 


pEXDI TIONI EXPONAS. A rule being obtained on the 
sheriff of Philadelphia county, to bring into Court, the mo. 
ney levied on this execution; another rule was, also, entered, to 
show cause why Samuel Coates should not receive out of the mo. 
ney, an equal dividend, or proportion, with other judgment cre. 
ditors, whose judgments were entered on the same day, and who 
have not issued writs of ca. sa. And, thereupon, a case was stated 
for the opinion of the Court, comprising the following facts: 


“ On the 2ist day of March 1796, Samuel Coates obtained 
“ judgment in the Supreme Court against Thomas.Ruston. A 
“ writ of error was taken out by the defendant, returnable to 
“ Fuly 1797, and judgment affirmed in the High Court of Er, 
“ rors and —— and the record being remitted, a ca. sa, was 
* sued out of the Supreme Court, returnable to December 1797, 
“ on which (and other writs of sa, sa. issued at the suit of other 
“ plaintiffs) the defendant was committed to gaol; and remained 
“ in custody until the 21st day of November 1798, when he was 
“« discharged from confinement, by virtue of the several acts of 
} * assembly, for relief of insolvent debtors, for the benefit of all 
’ « of which he petitioned. 

“ Prior to his said discharge, the above venditioni exponas was 
“ issued returnable to September term 1798; and on the 12th day 
“ of Fuly 1798, certain messuages, &c, were sold by the sheriff, 
“ by virtue of the said execution, for 13,320 dollars. 

“« The purchasers at these sales were themselves, judgment cre- 
“ ditors of the said Thomas Ruston. The sum of 11,451 dollars 
“‘ was paid on account of the purchases, before the discharge of 
«“ Dr. Ruston; and the puschasers have retained in their hands 
‘* 1869 dollars, part of the purchase moniés, on account of their 
“ own judgments; which judgments are, however, eee 
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«i date to that of Mr. Coates; but no writs of ca. sa. were ever 1800. 


« issued out thereon. 

«“ The sheriff has paid sundry prior judgments out of the pro- 
« ceeds of the sales; and there remains in his hands, or within 
« his power, the sum of 8866 dollars and 17 cents, including the 
« balance of 1869 dollars, which the purchasers have retained, on 
« account of their judgments as aforesaid. All of which, how- 
« ever, for the purposes of this agreement, are considered as be- 
“ ing in Court, and liable to such distribution, as the Court shall 
“ directs 
- “ If the Court shall be of opinion, that Samuel Coates is enti- 
“dled to an equal dividend, or proportion, of the said monies, 
« with other creditors by judgment of the same date, who have 
« not issued writs of ca. sa., then the rule to be made absolute, 
“ and the parties, in case of disagreement, as to the sums and 
“portions, agree to appoint three men to determine their pro- 
“ portions.” 


Rawle, on behalf of Samuel Coates, referred to the 17th and 
19th sections of the act of assembly, (1) under which Ruston had 
been 


(1) Sect. 17. ‘* And be it further enacted by the authority aforesaid, That no 
* debtor, who shall obtain an order of discharge, as aforesaid, shall, at’ any 
“‘ time thereafter, be imprisoned by reason of any judgment obtained for pay - 
** ment of money only, or for any debt, damages, costs, sum and sums of mo- 
* ney, contracted, accrued, occasioned, owing or growing due, before the 
“ date of the said debtor’s deed or assignment, but that upon evéry arrest 
** upon such judgment, or for such debt, damages, costs, sum and sums of 
« money, it shall and may be lawful for any judge of the court, where the 
“ process issued, upon showing a copy of the order of discharge, certified by 
*‘ the clerk of the court where the same is reeorded, under seal of office, to 
“ release and discharge the said debtor out of custody, and the said judge is 
“ directed so to do, so that the said debtor, if arrested or detained on mesne 
“ prgcess, do give a warrant of attorney to appear to the action or actions on 
“ which he is so arrested or detained, and to plead thereunto: Provided, That 
“the discharge of any debtor by virtue of this [* act) shall not acquit any 
“ other person from any debt, sum or sums of money, or any part thercof, 
“ but that all other persons shall be answerable for the same, in the same 
“ manner as before the passing of this act, and all mortgages, judgments and 
“ executions, whereby the goods and chattels, lands and tenements of the said 
“ debtor shall be bound, shall remain good and effectual in law, and shall be 
“ first satisfied out of the debtor’s estate, according to their priority of lien, in 
“ the same manner as if this act had never been passed.” 

Sect. 19. “ And be it further enacted by the authority aforesaid, That notwith- 
“ standing the discharge of any debtor, by virtue of this act, all and every 
* debt or debts, due and owing from such debtor, and all and every judgment 
and judgments had and taken against him, shall stand and be good and ef- 
** fectual in law, to ail intents and purposes, against the lands, tenements, he- 
“ reditaments, goods and chattels of such debtor, which he, or any other per- 
* son or persons in trust for him, at the time of his assignment, hath or have, 
“ or at any time thereafter shall or may be any ways seised or possessed of, in- 
“terested in, or entitled tv, in law or equity, except the necessary wearing 
“ apparel and bedding for himself and his family; and if he be a mechanic or 


* The word [act] is omitted in the original law. 
* manufacturer, 
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1800. been discharged, as an insolvent debtor. 4 State Laws, 274; ang” 

““——_ contended, that by the force of the terms there used, the judg 
ment continued a lien, upon the debtor’s discharge, notwithstang, 
ing a ca. sa. had been previously issued. Indeed, a judgmentig § 
constituted a lien by the constitution and laws of Pennsylvania § 
in the nature of a mortgage; and it must ultimately be sati 
out of the real estate, without regard to the process, either againg 
person, or goods, to which a plaintiff may first resort. 1 Stag 
Laws, 262. The law in England is different. There a ca, sq, 
was considered so complete a satisfaction, that if the debtor died 
in prison, the creditor had lost all remedy, till the statute of 9j 
Fac. 1. c. 24. was enacted to afford him relief. But there ay 
sufficient reasons, for the difference. In England, real estate cag. 
not be sold, for the payment of debts, as it may in Pennsylvanig, 
In England, too, the msolvent acts are gratuitous, and occasion 
al; temporary in duration, and restricted in objects; but in Peng. 
sylvania, they are constitutionally ordained; permanent, and un 

versal, Const. art, 9. 8. 16. * 
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W. Tilghman, for the assignees of Ruston, contended, tha 
Coates had lost the lien of his judgment, by issuing a ca, 9, 
That a ca. sa. amounts to a legal satisfaction of the debt, is the 
settled law of England; and there is no reason to depart fromit 
here. 5 Co. Rep. 86. Bloomfield’s case. Hob. 56—62. Nor can 
the terms, or the principles, of the insolvent law affect the case, 
The sheriff’s sale was made on the 12th of Fuly 1798, and Ru» 
ton was not discharged, until the 21st of November following; 
before which, the greater part of the purchase money had been 
actually paid to the sheriff. The state of the fact and the lay, 
when the property was sold, and the price received, must govem 
the decision, not matter arising ex post facto. And the act of a 
sembly, when it provides, for the distribution of the lands of the 
debtor, at the time of his discharge, can never be fairly constru 
ed, retrospectively, to unravel, revise, and cancel sales, and pay. 
ments, and distributions, all regular at the time that they occur 
red. It is true, that the 17th section of the act continues im fore 
all judgments, by which the debtor was bound, at the time of his 
discharge; but if the ca. sa. against the person, extinguished the 
lien upon the estate (which is the very point to be decided) them 
Ruston was not bound by Coates’s judgment, at the time of his 
discharge; and such is the necessary exposition of the law, whet 




























** manufacturer, his tools, not exceeding in value the sum of fifty dollars; and 
** it shall and may be lawful for any of his creditors, or his or their executons 
** or administrators, to take out a new execution against the lands, tenements, 
** hereditaments, goods and chattels of such debtor, except as before excepted, 
“ for the satisfaction of their debts respectively, in the same manner and form 
“as they might have done, if the said debtor had never been taken in exec 
* tion, any act, statute, law or custom, to the contrary notwithstanding.” 
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he 17th and 19th sections are'considered together, a8 to the 1800. 
“fund, the existing fund at the time of discharge, which is to be wx 
distributed among the creditors. The adverse doctrine, would 

give the execution creditor two remedies, contrary to the princi- 


ples of the common law: it would open a door for'collusion be- 
the debtor, and*his ca. sa. creditor: and it would involve 
the relative rights of creditors; in endless exity and uncer- 
tainty, whenever an insolvency of a debtor happened, or even the 
prospect of it\was:in-views: yo" 
” ‘By the Court; The vase. appears so clear to.us, that, we, do 
not.wish another moment for consideration. Thelaw is settled in 
England, that a ca. sa- operates-as a satisfaction of. the debt;, as 
' gn extinguishment of the lien, of the judgment... We have,no 
other rule. prescribed to uae lvania; BPs can we 7 ing 
at there would be any policy, or justice, in departin m. it. 
oe was in actual pit gt n. Coates’s Ca. $a. — the land 
yas sold. He had no lien, no claim, to the proceeds of the sale, 
at that time; and we can perceive nothing, in the fact, or the law, 
of the. case, which has since revived his old right, or-given him 
ca. #4, anew one, to the land itself, or to any part of the purchase 
, is the @ moneys P 5 i 
fromit The rule must, therefore, be discharged, 
Vor can Pt : 
1€ Case, 
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SUPREME COURT: 


PENNSYLVANIA. 


December Term’ 1800. 


Hepburn’s Lessee versus Levy. (1) 


e 
JECTMENT, for land in Lycoming county. In the chang 
to the jury, it was ruled, ae 


By the Court: In the case of alost»warrant, it may be removed. 
to other land, provided the removal affects no previous right; and) 
if it is actually surveyed upon vacant land, returned. into’ 
land office, and there accepted, it becomes an appropriation, = 
however, any warrant issued, appropriating the land, before an 
actual survey upon the removed warrant, the right of such wat. 
rant must be preferred. The fact to be decided in the pre 
case, therefore, i is, whether any warrant, particularly descri 
the land in question, was delivered by the defendantto the de 
puty surveyor, before the survey was made for the ‘plaintiff? “A 
vague, undescriptive, warrant, will not be sufficient to affect the 
plaintiff’s survey: and, although fraud is said to vitiate: every 
transaction; yet, the fraud of the deputy surveyor ‘cannot 
the rights of the defendant. 


The Lessee of Weitzell et al. versus Fry. 


| acral for 306 acres of land in Northwnber: 
county. The case was this: On the 13th of Sept 177 
John Read, being seised in fee, mortgaged the premises, mé Be 
tioned in the declaration, to “ The trustees of the general loan § 
“* office of the province of Pennsylvania,” incorporated ‘under 
the act of the 26th of February 1773. 1 State Laws, 644, Dal 


(1) Tried in the Cireuit Court, Lycoming county, on the 24th Oct. ne 
fore Suirren, GC, ¥., and BrackenrinGeE, F. mt 
dt 
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oo Ginttiantahe i Cae cua sy an act of the ta of pri 


' 9 State Laws 792. 8. 9.(2) ‘The sheriff of the comnty, in his evi 
aca, 9.02) 7 


“ that he had received a 
' GnWeptember 1792, for: ‘selling the lands, under Reed’s : 


fh > arty the office of Mr. Febeiger; the state treasurer ;,thatthe pre- 
Re | ie he believed, was signed by Mr. Febeiger, and attested by 


it; and 


resent 


ff? * A 
ct the 


oe 





soll, the attorney-general; that he delivered the pre- 
a Febeiger’ 8 clerk (oho, it appeared, had left the coun- 
pry atiocied, he believed, gh he was not positive) with a 
pe Los return,.as it was bis practice to make such indorsements ; 
“ghat he thought he had nk up printed advertisements of the time 
_ ‘and place of sale; and that he made the sale on the premises.” It 
was proved, however, that, on a strict search of loan office 
rs, no precept, in the present case, could be found, exce 
‘onc, which had no date, and which was not signed by Mr. a 
beiger. And an advertisement of the sale, tobe made on the 11th 
of December 1792, was read from the Sunbury, and pee ® 
land, gazettes, dated the 6th of October Saag At the sale 
Thomas Reese became the purchaser, to whom the sheriff made 
la deed, on the 22d of February 1793, for the consideration of 
‘1891. 7s. 6d. and, on the 20th of March 1793, Reese conveyed to 
the lessors of the plaintiff, for the consideration of 160/ But, it 
was alleged by the defendants, and evidence was given tending 
to show, that Reese had been collusively employed. by Richeson, 
one of the lessors of the plaintiff (the others being:  igno- 
rant of this part of the transaction) to make the purchase for.him, 
while, at the time of the sale, he sct up a-title to.the:premises, 
ing a deed from the county commissioners, dated the 26th 
of November 1792,’ when the land had been sold for taxes; menac- 
= any purchaser. with a law suit; and, in fact, prevented.seye- 
ralypersons from bidding, who had attended for tet purpose; and 
some of whom avowed, that they would give som for only .200 
acres of the land. 


On these facts, the defendant contended, 1st. That the ile. 
rity of the state treasurer, was a special authority, and ought to 
be strictly pursued: whereas there was no official precept, as re- 
“quired by the act, to justify the sheriff’s sale; nor any proof of 
adyertisements put up at public places. ad. That the fraud com- 
“mitted by ‘Richeson at the time of sale, vitiated the whole pro- 
ceedings ; particularly, when “connected ‘with the _inadequacy 


(1) See the note (4) subjoined to the act above cited. 1 col. 644, 


(2) By an act of the 11th of April 1793, a grant was made to the Pennsylva- 
nia hospital, payable out of the money due to the loan office; and the manag- 
ers of the ‘hospital were constituted trustees, for the purpose of collection. 
3 State Laws, 379. Dall. edit. 
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The : soi nate tat he we oh ike 
eis of the Fe ca Sarn aoe the sale; “that th 
how ced, could’ not have been ‘the Fol gt 
hich the she ae sie sens inti precept was signec t . 

ii bgt she pert attested by the attorney-general; that the loss 9 
of the pre being evident, its existence and re ity arele. § ™ 
gally proved by the sheriff; that it might, perhaps, be contended, # 
that the production of’a written pr recept was not indispensable in z 
this case; ‘1 Ld. Raym. 166, 5 387. 2 Salk. 467. that Rie, 
son was bound/to give notice of ‘the commissioners” deed, | 
ever effect it produced on the sale; that this was the 
to impeach the sale; and that fraud ought not to be presi st 


| 
po 4 


Sureren, Chief Fustice. There are two ee of inquiry'ber 
fore the Courtand jury: 1st. Whether the proc ep hie é 
sale have been regular?, 2d. Was there sack a an ak fraud, =| 
fairness, or contgivance, atthe time of the sale, as ought to.y 
ate the whole transaction? , 

ist. It is alleged, on the first point, that there was no precept, 
authorising the sale; and it is proved, that, on search, a re 
precept has not been found in the treasurer’s office. We th 
that a precept was necessary to support the sale; and that ie 
paper, which has been produced, was nota regular precept. ‘But - 
on the other hand, the Cheri swears, that he bead a precepg 
signed by the treasurer; and it is not probable, that he woul 
have sold an estate under.a blank form., As, therefore, the 5 ate 
ty. has not the custody of the , precept, and ought not,to be made 


responsible for its loss; the jury will consider, whether there ‘4 


not sufficient evidence, esume the existence of aregular p 
cept, at the tins the aE a 4 
It has, also, urged, that there is no proof, that,advertise., 
ments of the sale were posted up at public places; but, if the salen am © li 
was a fair one, we regard this, as a very feeble objection. = @ 
act of making such advertisements, is the duty of the sheriff; it 
is a matter merely directory ; and, unless an actual injury h a | 
been sustained by an omission, it would be hard, indeed, thatiti @ P 
should affect the title of a bond fide purchaser. BP 
2d. The chief ground of defence, however, is the allegation of Ly 
fraud at the sale; and if Richeson did then attempt, to. get the 
land unfairly, he ought not to be allowed to benefit by his iniquig, 
ty. It is alWays a mark, prima facie, of unfairness, when. 4 man,, 
who forbids a sale, or slanders title, becomes himself. the pure; 
chaser of the land. It is true, that Richeson might be bound te 
give notice of the commissioners’ deed; but did he confine ey 
self to giving a fair notice of the claim, without any ‘sinister de 


signy os 


8 


: 
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J or conversation, or action, to depreciate 1800. 
hj ae it for himself at an undervalue? No: oe ee 
<a ad secretly, to bid for him, while he deceitf ly ¢ 
my | 1E own bidder, and seriously threatened every other bidds 
law suit. And, wherever there is an appearance of frau ye 
I Radequtey of price; though not conclusive ‘in itself to 
sale, affords an argument of great weight against a purchaser, to 
eno the fraud is imputed, BES 
‘Here, then, it is important to remark, spetial na- 
ture of the proceeding under ‘the treasurer’s bcm the ; 
t had no opportunity of applying to any Court, for immediate 
: but we do not hesitate to declare, that ifa case. were 
before us, under such circumstances, we should Certain- 
is set. aside the sale. 
~. @ «It now, however, becomes the province “of the jury to a 
upon the evidence, whether Richeson’s conduct at ay Bait 
per; without.a sinister-view..to get the land at oan jan ; 
If they think it.was, the verdict will be in his favour. If they 
think otherwise, the defendant must prevail. yd ips 


Verdict for the defendant. Or 


5 M:Laughlin’s Lessee versus Dawson. (2). 


5 JECTMENT. for 400-acres of land, lying north-west of t 
“river Ohio. Both parties claimed under settlement ¥ 

The defendant’s i improvement commenced ‘one day earlier than 
the plaintiff’s; but the plaintiff had the first warrant; oe be 
been.‘constantly resident on the land, except. Phe he ies it, 
through imminent dangér from the Indians.” defe: ar 
improvements were greater than those of the plainti 
was a.richer man) but he was often absent from the. eae 
sometimes as a volunteer in the public service, and aqmetines 
» living, at a distance, with his father, or brothers. 


The.Court, in the charge to the jury,- strongly. preferred the 

\daim of the plaintiff, on account of his constant residence on the: . 

~ premises; except when. obliged to retire, from: a reasonable aps 
“© @ prehension of danger... They mentioned the, case of Lwajt’s\Les- 
«(see Vv. Highlands, (ante, p. 162.) and said, that the maturest me- 
"eB flection satisfied them. of the propriety and correctness of the prin- 
ciple there laid down: to-wit; that to constitute a legal settle-. 
ment, it must be accompanied. with person residence, unless 


(1) Tried in the Circuit Court, Northumberland ccainiy, on the 17th of Oct. 
1800, before Suipr«n, C. ¥, and BRACKENRIDGE, F. 


(2) Tried'at Pittsburgh, Nis si Prius, October 1800, before Yearzsand Sutter, 
 SFustices. 


such 
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stich danger exists, as would operate on the mind of aman of’ 
: ess. :“* 7s .4= os ~? . abs 


) So Merdict, accordingly, for the pliinci. 
Woods, for the plaintiff: . oie 
Ross, for the d 
Pollock versus Hall. 


Same versus Same. 


Bh aggre causes. were referred, on the 22d of Yantary 1809, 
by agreement of the parties,/and several meetings were 
held: by the referees, at which the: parties exhibited their respei 
tive proofs, and were heard by themselves or their agents. 
plaintiff conceiving, however, that he had more evidence, which 
might be produced.at a future ‘period, or: conjecturing, that the 
referees were unfavourable to his claims, ordered the actidns’ to 
be discontinued, on the 21st. of April 1800, and gave notice of 
the discontinuance to the defendant. But the referees proceed. 
ed to decide upon the matters referred; arid, on the 10th of May 
1800, filed a report, finding for the defendant the sum of 2,300 
dollars. To this report exceptions were exhibited, alleging, 
among other objections to a confirmation, that the actions were 
discontinued. It became, therefore, a leading question, whether, 
und@r the circumstances stated, the plaintiff had a right to dis- 
continue? he, 


Dallas argued inthe affirmative: ist. That a plaintiff his.a 
right to discontinue his action, at any. time before the merits are 
judicially, decided. |. It is true, that the English authorities sayit 
must be done by leave of the Court; but before, or after, decla- 
ration filed; after demurrer joined and entered; after vetdict on 
a writ of inquiry; and even after a special verdict; the leave of 






the Court is granted as matter of course. Sherd. Pr. 534, if 


Barn. 170. 6 T. Rep.616. Cro, F..35,. 1 Salk. 178. Gilb, 2 
7.T. Rep. 6.. Barn. 169.. Carth. 87. 2d. That the case of a 
by jury, and the-case of ‘a reference, do not, in this bee i dif- 


fer. ‘The act of assembly*places a report of referees’on ‘the Be 


footing as a verdict; and does not affect, in any manner, 

power of the plaintiff over his suit. 3d. That the practice of Penn- 
sylvania, both on general principles, and under the statute, has 
been uniform, in favour of the plaintiff’s right. A discontinu- 
ance, indeed, no more requires, the act of the Court, than a non 
pros, when the plaintiff prevents a verdict, thougli he could not 
prevent a trial. The records of the Court will establish the right 
of discontinuance, before and after issue joined, by the mere act 


of the plaintiff: Lloyd’s Lessee v. Taylor. Sept. T. 17640 ‘Plgm’s & 
Lessee 9 * 
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Lessee Vx en» Sept. T. 1765 Chew vo F 
1767. Kersim v. mt i Cig T.. tea, Ne rane Foi Sige 
= st 1771. erence. Davis v. Porteer, Sepe 
Foulk’s, hc sy air Sept..T. 1767. So. after.’ 
plaintiff may open the judgment, and discontinue. . : 
sy ha. Dee T. 1797. So after special. verdict. Leech 
- Sept. T. 1773. (1) Soe even after a | 
aa bm y filed. Sterret v. Chambers et al. Sep 3 (2) 


W. Tilghman and Morgan argued against ‘the. t to discon- 
tinue. fee That, on pas 4 practice, there ae no discon- 
peg without leave of the Court, which would only be § grant- 

yment of costs. 2d. That after a jury was sworn, the 

slaintitt « could not discontinue, though he might suffera non pros, 
Pich had consequences differing from those ofa discontinuance. 
3d. That the statute reference was ofa peculiarcharacter; = 

lied.the ‘agreement of the parties to puis an 

ean seadorhich; by the operation of a set-off, featenly om 
verted the defendant into the real plaintiff, with there 
scire: facias. In the course of the argument they Aad ialenta 198, 
199. Cas. Temp: Hard. 200. Gilb, CP. 249.:Groms Pri 119. 
Carthy 87.'2 BL Rep. 815. 1 Dall. Rep. 430. 143.355. 514. 


By the Court: The case of Sterret v. Chambers et al. induced 
us to pause, before we decided the point now submitted to ‘our 
consideration, It does not appear, however, thatthe oe to dis- 
continue was at all PARE (3 in that case; and the other cases, 
cited from our records, do not import any judicial decision, that 
would be binding upon us, as authority, on the present occasion. 

In this situation, we think we are at liberty to:deny the right 
for which the plaintiff:contends; and that the. poljcy of oe legis- 






“(1)-The special verdict was found on the 21st of April 1775; and on'tné 290 
of April, the plaintiff by Mr. Reed, his counsel, discontinues the patie: Le 


,, 2), The following is the docket entry in this case: 
September, 1757. : 
Ross. . ames Sterret : Ata Court’ of Nisi Prius, held 


v. at Carlisle, the fo day of. ~~ 
ames Chambers, Nathaniel Smith, | 1768. By order o f:Court 


and Elizabeth his wife, Randle \ sent of. Seaton apap tht jae 
Chew, “Chambers, William Chambers, fae between ener 


ty SFean Chambers, Mary Chambers, | tothe final Beterhathasienn Psion 
; Fohn Chambers, and Margaret Calbrais INE rar Snes mies 
Chambers. ) well, Fokathan een 
Montgomery, or any ’ 


who are to'make per to the Supreme Court in next September. Rule, that 
parte on twelve days notice. © 

‘QIst September 1768. Report of referees returned into the office, finding 
yi the plaintiff hath no cause of action against the defendants. 


Serie: 1768. Before the sitting of the Court, plaintiff came into the 
ies and discontinued his action. 
‘ fatiave, 
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center trie tn 
act of 
pia thie» aw ‘when both: tee eptcdaietins 
3! ve a to Peanty 
tribunal, it would) be inconsistent with the general nature 
one of them alone to withdraw from — 
ds would be’ inflamed, instead of being al. 
ed, instead of being diminished; by such 
a construction. of coy wr There ~~ be'cases, ah is! y Neto 
a tiff all yor'mistaké, would be allowed by 
Camees dona sh but after an agreement to We a 


cannot be eer eso ante err: and would only: be pe 
mitted upon wery cogent Fears such, perhaps, as would in 


' 


lidaté the re t case, we are of opinion | 


that the plaintit hi had. ea a. ag t to discontinue, the suits; and — 
that no sufficient reason oe for allowing a ‘discontin ance 


. 


On the discussion of other exceptions to the report us 


upon the authority of the 


which was, that a single report was.made, though two suits. w. 
referred) it was agreed. to consolidate the actions, and to 
the disputed pate again to the same referees. 


Mather versus ; Prati et al. 


Ss Pyree was an action brought by the plaintiff, as indorsee and 
holder of several promissory notes, drawn by Dorty 1 
Bayhir, in favour of Pp na Mussi, apainae the defendants, 
whom Dorey and Bayhir assigned all ‘their estate, in iat. 
for the payment, pro rata, of such of their coal ass 
within a certain period, execute a general release ; - the 


dend of the non-assenting ¢reditors was ‘to’ be paid “to” ‘seal 


The plaintiff had not executed the release; and, it was objected, 
that he could not sue the’ trustees, even for a’ dividend, in his 
own name, without performing the condition precedent. Ae 


The Covar were unanimously, and clearly, o this opinia 
and the. plaintiff suffered.a nom-suit,{1) - 7 


M. Levy, for the plaintiff. 
Dailas, for the defendant. 


ei 


4 ‘ 


ta 


tes 


Se 


(1) After this non-suit, the plaintiff issued a foreign attachment a ainst 


Dorey and Bayhir, and oe par mei dividend in the hands of the def 
which was, eventually, recovered. 


si 





disclosure and referees, and an opinion ¢ : 
Laccusaigen or intimated, tnt ig ae tat ap the met a icon re 


a aeeelC llr i ree Or llr 


-~ 


Roy 
~ 


SUPREME COURT: 


PENNSYLVANIA. 


March Term 1801. 


Commonwealth versus Addison. 


HE attorney-general made a motion, for a rule to show 
cause, why an Information should not be granted against 
the defendant, the President of the Courts of Common Pleas, in 
the fifth circuit; on the affidavit of 7. C. Lucas, an associate 
Judge of the Court of Common Pleas of Alleghany county, stat- 
ing that he had been wilfully prevented by Mr. Addison, from 
delivering his sentiments to the grand jury, after Mr. Addison, 
as President, had concluded his charge, &e. 


In support of the motion, the attorney-general cited 1 Reeves. 
Hist. Eng. Law, 201.c.4. 2 Ibid. 2. Facob’s L. Dict. tit. “Cha- 
pitre.” 4 Bl. Com. 303. Gonst. Penn. art. 5.'s. 4. 6 Mod. 96. 


But, by the Court: We are, unanimously, of opinion, that the 

__ ease does not present to our consideration an indictable offence; 

and, of course, it is not a case, in which an information ought to 

_ be granted. But we are (with the same unanimity) of opinion, 

| that every Judge has a right, and, emphatically, that itis his duty, 

_ to deliver his sentiments upon every subject that occurs in Court. 

- We add, so far as the expression of our sense.of decorum: may 

nA have weight, that we think, it would be indecent and improper, 

@ in any presiding Judge, to attempt to prevent his associates from 
the exercise of this right; from the performance of this duty. 
Motion refused. 


Von. IV. 2G 





Cases Rutep ann: ApjyupcGED, &c. 


Wainwright et af versus Crawford. =) 


Oem was an action on the case, brought. by foreign mer. 
chants, against the defendant, to recover the amount of mo. 
ney lent to the captain, to pay for disbursements in repairing, and 
supplying, his ship, in a foreign port. It was proved, by the evi. | 
dence of the captain, that he had no funds belonging to his owner, | 
or to himself; and that he borrowed the money from the plaintiffs, 
to make the necessary repairs of the ship, for the prosecution of 
her voyage. Oe 


Moylan, for the defendant, observed, that the Bart of the: 
master of a ship, extended no farther, than to authorise him tg 
hypothecate the ship herself, in a foreign port, for absolute né 
cessaries: but, he contended, that the master could not, under any 
circumstances, personally bind the owners. JMoll. c. 1. 6. 2. 8. 10, 
s. 14. Beauwe’s L. M. 95.6. 1 T. Rep. 2 Dall. Rep. 19% 
1 Salk. 35. 2 Ld. Raym. 984, % 


Ingersoll and Franklin, for the plaintiffs, insisted, that every 
person who supplied a gs Paaag a triple security; to wit, the mag 
ter, the owner, and the ship; that, by the maritime law, the © 
master was the authorised agent of the owners, in foreign ports; 
and that, independent of his power to bind the ship herself, he 
might bind the owners personally, upon proof that the money, or | 
supplies, went to their use. Cowp. 636. 1 Vez. 443. 1 7. Ref 
73. 2 Vern. 643. 14 Vin. Abr. 300. pl. 9. Ms 


Supren, Chief Fustice. If the jury are satisfied (and the e be 
dence is strong upon the point) that there was an actual necessity 
for borrowing the money, to repair the ship, the plaintiffs ought 
to recover. The lender is bound, it is true, to make due inquiry, 
whether the repairs are necessary; and whether the captain hag 
effects in his hands, sufficient to defray the expense of repairing, 
without resorting to a loan: but he is not bound to know, norte 
inquire, what is the state of the accounts, between the owner an 
the captain. If, therefore, the case of necessity existed; and they 


wt! 


plaintiffs did not know (for, we fix on their knowledge as the test) J 


that the captain had sufficient funds, in possession, to relieve the 


necessity; we think that the contract of the captain will bind his) 


owners, personally. 
Verdict, accordingly, for the plaintiffs. 
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. 195 Austyn. versus M‘Lure. 


ASE, on a special assumpsit. The declaration contained 
three counts, of each of which the following is the sub- 4 
stance. 


ist Count. After stating that a controversy subsisted between 

the plaintiff, and one Rowson (a British merchant for whom the 

defendant was agent) that they had agreed to enter an amicable 

action and reference, in the Federal Circuit Court, and that the 

referees met on the 12th of Fanuary 1798; the declaration pro- 

ceeds, that at the said meeting “it was agreed between Mf/Lure 

“ and’ Austyn, that in consideration that the said Austyn would 

« waive all objections to the referees proceeding to arbitrate be- 

“tween the said Rowson and Austyn, and would submit the mat- 

“ ters in controversy between them to the said referees: as also 

» “im consideration of the said Austyn’s having promised, on de- 

_ “ mand thereof made, to give security to pay to the said M/Lure 

whatever sum the said referees might award to be paid to the 

» “said Rowson, should the said referees decide the said contro- 

_ versy and dispute against the said Austyn, he the said MLure 3 
“ undertook, &c. that he would well and truly pay the said Aus- : 

’  tyn whatever sum of money the said referees might award to : 

“be due from the said Rowson to the said Austyn.” And the 

declaration then avers, “ that Austyn did waive all objections, &c. 

ifs. Om “ and always was ready to give to the said M*Lure the said se- 

° “ curity above mentioned, when he should be required by the 

“said M‘Lure. And that the referees awarded a balance of 

“ 1454.6, dollars to be due from Rowson to Austyn, &c.” 


2d Count. After stating the agreement to arbitrate between a 
Rowson and Austyn, the declaration proceeds, that “in conside- 
“ration that the said Austyn had at the request of the said 
“ M‘Lure 
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1801. “ JLure promised and undertook, when he should be therer 
nye “ required by the said M‘Lure, to procure good and i 


“ security for the performance of the award, which should be giv 

“ by the said arbitrators, and for the ent of the sum whid 
“ might be awarded against the said Austyn, the said M\Ly 
‘‘ did on his part undertake, &c. to the said Austyn, to perform 
“ the said award on the part of the said Rowson, if it should be 
“ given against the said Rowson by the said arbitrators, and fq 
‘“‘ pay to the said Austyn, when ‘thereto lawfully required 
‘“‘ whatever sum of money might be awarded to be due from thi 
“ said Rowson to the said Austyn, &c.” The declaration the 
makes an averment of the award as before; and “ that the sai 
“ Austyn was always ready and prepared well, &c. to perio 
“ his said promise and undertaking, and to give good and suff 
“ cient security, when he should be thereto required, by th 
“ said Af‘Lure, &c.” 


3d Count. After stating the same agreement to arbitrate, the 
declaration proceeds, “ that in consideration that the said Austyy 


“« would not object to the said referees proceeding to hear and “% 
‘‘ determine the disputes and controversies aforesaid without des’ _ 


“+ lay, and in consideration that the said referees would so proceed 
“‘ without delay, the said A/*Lure promised, &c. that he would 
“perform the award of the referees, &c.” The declaration 
then avers, “that Austyn did not object, &c. that the arbitrators 
“« proceeded without delay, &c. and made their award, &c.” ~ 


On the evidence, it appeared, that after the referees had met, 
more than once, Austyn (whose circumstances were considerably 
embarrassed) observed, “ that he wished to understand, in what 


“« situation he would be placed, if the award should, be against _ 


‘“‘ Rowson; for, if it went against him, he was present to answer 


‘‘ the demand; or, should he be thought insufficient, he was ready. ~ 


‘‘ to produce satisfactory security to answer it.” Jd/‘Lure repli 


‘“‘ that he was Rowson’s agent, and stood in Rowson’s place, or 

“‘ stead.” The referees understood, that Austyn’s offer of secu- ~® 
rity was meant, “ if it should be required by J/‘Lure,” who did “@ 
not ask it, though he never waived it: and that J/‘Lure’s declara- © 
tion was meant, “‘ that he would himself be answerable in case the © 
‘“‘ award was against Rowson.” The referees proceeded to hear ~ 
and decide upon the case; and nothing further past between the 
parties on the subject of security. Austyn, however, it appeared, Wy 
had applied to Mr. Gallaudet to be his surety, at some time, in 


1797, or 1798, (the witness could not recollect when, nor what 


passed upon the occasion) and Mr. Gallaudet, having then funds 4 


of Austyn’s-in his hands, said, “ that he would have become the 


surety, if it had been then further requested.” a 


On these facts, the plaintiff’s counsel (Ingersoll, Hallowell, and 
Todd) contended, that the special assumption of the defendant 
was 
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proved ; and that there-wasa legal and equitable conside- 1801. 
ion to sustain it. In the a argument, they cited the Gaya 
lowing authorities. Cro. E. 543.703. 1 Com. Dig. 199. 5 Mod, ~ 

1, 412. Cro. E.67. 70. S Burr. 1666. 1 Com. Dig. 200. 1 Bac. 

» 267. Com. Rep. 99. 12 Mod. 457. 1 Pow. Cont. 344. 


The defendant’s counsel (Dallas) contended, that whatever 
pight be the impressions, or inferences, of the réferees, the decla- 
tion of M‘Lure did not, in itself, amount to an express assumpsit ; 
it was not a case, in which an implied assumpsit could be rais- 
i; that, at most, it was a mere gratuitous undertaking without any 
éssible consideration, beneficial to ‘Lure; anudum pactum, on 
which no action could be maintained; and that the consideration 
s not proved by the evidence, as it was laid in the declaration. f 
/Bl. Com. 445. 3 Bl. Com. 159. Bull. N. P. 147. Bulstr. 120. 
yer, 272. 2 Burr. 1666. Cro. E. 79. 2 Burr. 1671. 

















"The Court delivered: a charge to the jury, in which they 
“stated, that the smallest spark of benefit, or accommodation, was 
sifficient to create a valid consideration for a promise; and 
intimated that their opinion was decidedly im favour of the plain- 
























eed] aif. (1) 

pa Verdict, accordingly, for the plaintiff. 
ee 

-'* § The Commonwealth dersus Dallas, Attorney of the United 
able : States, &c. . 
fi’ | UO Warranto. The President having honoured the defendant 
‘ond a with an appointment, as attorney of the United States, for 


4 the Eastern district of Pennsylvania; and the Governor having 
4. | _ been pleased, also, to appoint him Recorder of the City of Phila- 


i . %  delphia; it was thought, by some. of the members of the Select 
ie and Common Councils, that the tenure of these offices, by the 
‘Ea: 4] _ssame person, at the same time, was constitutionally incompatible. 
its" “@ «And, in order to try the question, Mr. Hopkinson, the solicitor 
haa of the corporation, was instructed to move the Supreme Court, 


Re ‘§ _ for leave to file an information, (on the relation of the Select and 
i Common Councils) (2) in nature of a writ of guo warranto, to in- 
| thes = quire by what authority the defendant exercised the office of Re- 


shat 7) 6=6EC- (1) Brackewripce, Fustice, seemed to dissent from the opinion of the 

’ oa Court, with this remark: ‘‘ The English books say, that there must be a spark 

inds ~ of consideration (though a single spark is enough) to maintain an action upon 

the __ apromise: but, in this case, the Court have blown out the spark; and I can- 
: not perceive, whence they get light sufficient to enable them to decide for 

9B the plaintiff.” 
and - (2) The Court declared, that upon a proceeding of this kind, it was neces- 
dant @§ sary to name the relator, at whose instance it was instituted. 


corder. 
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1801. corder. It was agreed, that the merits of the case should be dj 
\—y— cussed and decided upon this preli motion, in orde: 





avoid any public inconvenience; as the defendant declared 
determination not to act as Recorder, while a doubt rested up 
his right. 

The case turned, principally, on the construction d*ok the 8 
section of the 2d article, of the constitution of Pennsylvan; 
which is expressed in these words: “ No member of congreg 
“ froma this state, nor any person holding, or pity es: i 
“ of trust or profit r. the United States, shall, at the 
“ time, hold or exercise the office of judge, secretary, treasil 
“ prothonotary, register of wills, recorder of deeds, sherift 
‘* any office in this state, to which a salary is by law annexed 
*‘ any other office which future legislatures shall declare inca 
“ patible with offices or appointments under the United State 
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The argument was conducted, with great and equal ability a 
candour, by Messrs. Hopkinson, E. Tilghman, and Lewis, insy 
port of the motion; and by Messrs. Ingersoll and MM‘ 
against it. 


- 
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In support of the motion, it was stated, as a foundation, ¢ - 
the Recorder of the city of Philadelphia is a Fudge; and, conse.” 
quently, within the clause of the constitution, which excludes an 
officer of the United States, from holding, or exercising, the of. 
fice of a judge, in this state. It was said, that the policy of the 
exclusion, originated in a jealousy, lest the federal government, — 
should overshadow the state governments; and, if there was @- 
doubt upon the subject, that policy required a decision, affirming — 
the incompatibility of the offices in question. The commission, | 
ties, and powers, of the Recorder were then analysed, with @ 
view to prove that his office was of a judicial character; particu. 
larly when he acted as the organ of the mayor’s court; and that 
it was not the name (as a recorder, a justice, &c.) but the dut 
Ww which constituted a Fudge. 2 State Laws, 658. s. 14. Ibid. 660 : 

. 19,20. Ibid. 662. 8.22. Const. Penn. art. 5.8. 1. 4 State Laws, 
75. Nor, it was insisted, did he merely perform his judicial ® 
functions as a ministerial agent of the corporation; but h 
in fact and in law, a judge within the meaning of the constitu’ 
tion, and the interpretation of the most authoritative writers” 
Con. Law Dict. “ Fudge.” Fohnson’s Dict. “ Real.” Fac. Ly 
Dict. “ Fudge.” 1 Bl. Com. 269. 4 vol. 84. 125. 1 Bac. Abney 
3 Bl. Com.in App. 3. 38—40. 4 Inst. 73. 23. 6 Co. 20. 9 Co. 1189 ' 
| H. Hist. P. C. 231. Cro.C. 146. 1 Bl. C. 269. 12 W. 3. 1 Gear 
t Tidd, 426. Min. of Conv. 81. 85. 138, 139. 194, 198. 


In opposition to the motion, it was premised, that further that 
ihe constitution has prescribed, a spirit of jealousy, prada he 
tederal and state governments, ought not to be encouraged; < 
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t was pursued the following general propositions ions: 
t the Fy pi eL 2d article of the constitution, 

ps not ‘include i in its prohibition, any other than the state of- 

ficers. 2dly. That the Recorder of the city of Philadelphia is not 
“a officer of the. commonwealth, or state; but an officer of the cor- 


"poration. 3dly."That the Recorder, according to the letter, the 
"spirit, and the meaning, of the constitution, is not a judge. The 
acing books were cited on these several propositions: Min. 
» Coun. Cens. 139, 140, 141, 142. 2 State Laws, 546. 334. 565.634. 
/ 636. 658. Const. Penn. 1776. ch. 2. 8.9. 2 State Laws, 654. s. 1. 
3.14. 4 Bl. Com. 84, 5. 126. Cro. C. 373. 1 Hale. P. C. 58. 440. 
AE. P. C. 231.9 Co. 118.6. 2 T. Rep. 87. Cro. C.138. Sir W. 
s, 193. Cro. E. 76. 3 Burr. 1615, 1616. 1 Sid. 305. Doug. 
- 2T. Rep. 88. Priv. Lond. 16. 23. 25. 63, 64. 1 Kyd, 426. 
a3 80. 82,83. 1 B.C. 76. 3 Bi. C. 334.60. 6 Co. 20. Cro. C. 
146. 9Co. 1186. Stra. 1103. 1 Burr. 542. 12& 13 W. 3. c. 2. s. 
$1 Geo. 3. c.23. Min. Conv. 39. 63. 78. 82. 126. 138. 


_ The argument was, unavoidably, protracted till late in the last 
_ day of the term; and the Judges, declaring that the question was 
of too much importance to be decided without deliberation, di- 
rected a curia advisare vult till the next term; when the unani- 
mous opinion of the Court, was delivered by 


Surpren, Chief Fustice: That although the Recorder of the 
city of Philadelphia possesses some powers, and performs some 
duties, of a judicial nature, he is not a judge, within the terms, 
spirit, and meaning, of the 8th section of the 2d article of the 
constitution. 


The motion, for leave to file an wiicaakios in the nature of a 
guo warranto, was, therefore, refused. 
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Falconer versus Montgomery et ai. 


Bore was a replevin for fifteen hogsheads of rum; and the — 
matters in dispute were referred to fames Currie, and David 
Winchester, with power to chuse an umpire, if they disagreed. 
The two referees met, by consent of parties, in Baltimore; and 
both sides were fully heard; the evidence being all in writing, 
and no part of it rejected. It appeared, however, that the plain. 
tiff objected to the consideration and decision of any other mat. — 
ter, than the claim to the rum, for which the replevin was brought; _ 
while the defendants insisted upon an investigation of all the — 
commercial transactions between the parties. The referees di- — 
vided in opinion upon these propositions; and appointing Joep a 
Williams, as an umpire, they stated to him (in the absence of the — 
parties) the facts, as they had previously appeared to them. The ~ 
umpire then examined the accounts produced to him (the par-§ 
ties being still absent) concurred in opinion with the referee, who 
thought that the reference was confined to the dispute about the 
rum; and signed, with him, a report, in favour of the plaintiff, 7 
for 1837 dollars and 45 cents; but the other referee, persevering © 
in his opinion of the general nature of the subject submitted, de- 7 
clined joining in the report. 7 


Exceptions were filed by the defendants;~ but the only one ~ 
pressed in argument, upon the Court, was, “ that the umpire had © 
“ not himself heard, from the parties themselves, their respective © 
“¢ allegations and arguments, on the merits of the controversy.” © 


For the defendants, it was urged, that an umpire, being ‘a” 
judge, ought to hear for himself, and not through another, the 
evidence and the reasoning, on which he is to decide; that it is 
also, the right of every suitor, to be heard himself, originall 
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' “gind not to have his cause depend upon a second hand report. of 1802. 
his proofs and arguments; and that, in the present instance, the beng? 
«umpire might have been induced to view the nee lee. 
" of the case, in a different point of light, if they had been pre- = 
| sented by the parties, who were alone interested to give them all 

their force. 1 Dall, Rep. 293. bed 


a For the plaintiff, it was observed, that however widely the 
| ies differed on facts and principles, the referees knew no. di- 
: versity of sentiment, but upon the single question, how far the 
« “| ‘mule of reference extended. Their general statements, therefore, 
| to the umpire, were in unison; and he examined, for himself, all 
the accounts, which the parties had exhibited. It has been deci- 
q ded, in Hall v. Lawrence, 4 T. Rep. 589. that the award of an 
| —_umpire will not be set aside, because he received the evidence 
from the arbitrators, without examining the witnesses himself, 
unless such a re-examination was expressly requested. 






ay 


By the Court: The case of Hall v. Lawrence was decided in 
1792. It is not, therefore, binding upon us, as an authority; and, 







; be upon principle, we cannot accede to the decision, The plainest 
reed, dictates of natural justice, must prescribe to every tribunal, the 

. a law, that “no man shall be condemned unheard.” It is not mere- ry 

; ao f+. ‘30 
iting ly an abstract rule, or positive right ; but it is the result of long 
plain. experience, and of a wise attention to the feelings and disposi- 
gg tions of human nature. An artless narrative of facts, a natural M 
wught; and ardent course of reasoning, by the party himself, will some- 
1 the | times have a wonderful effect upon a sound and generous mind ; 
s de an effect, which the cold and minute details of a reporter, can 
ett neither produce, nor supplant. Besides; there’is scarcely a piece 
of the of written evidence, or a sentence of oral testimony, that is not 

The! susceptible of some explanation, or exposed to some contradic- 
, pare ' tion: there is scarcely an argument that may not be elucidated, 

who é so as to ensure success; or controverted, so as to prevent it. To 
it held exclude the party, therefore, from the opportunity of interposing, 
intiff, in any of these modes (which the most candid and the most in- 

ering telligent, but a disinterested, person, may easily overlook) is not - 
1, des © only a privation of his right; but an act of injustice to the um- : 

s pire; whose mind might be materially influenced by such an in- : 
terposition. 

7 one Under these impressions, and upon the single ground, to which 
e had © they relate, we are, unanimously, of opinion, that the report of ’ 
ctive the referees must be set aside, 
rsy.” Report set aside. ; 
ng 35 M. Levy, and Franklin, for the plaintiff. q 





Ingersoil, Moylan, and Hopkinson, for the defendants. 
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Caszs Rvtep AnD ADJUDGED IN THE 


Levy versus The Bank of the United States. 
“ones was an action brought upon the following circumstan. 


ces, which appeared in evidence upon the trial of the cause, — 


The plaintiff, Mr. Levy, kept his cash account with the bank 
of the United States. On the 3d of August 1798, between 11 and — 
12 o’clock in the forenoon, his student presented for payment q - 


check on the bank, dated the 31st of Fuly 1798, purporting to be 


- drawn by Charles Wharton, im favour of Foseph Thomas, (to § 
whom. Mr. Levy had paid the money) or bearer, for 2,600 dol § 
lars: and the amount was regularly and promptly entered to Mr. 
Levy’s credit, in his cash book, in the usual form, as of a deposit — 
of cash. At the examination of the checks, in the afternoonof § 


the same day, the check in question was discovered to be a for. 
gery; the entry was cancelled in the bank books; and one of the 
clerks was sent to Mr. Levy, about 4 o’clock, to inform him of 


it, to return the forged check, and to demand his check in lieu of © 


it. This clerk, at first, told Mr. Levy, that the check was not 
good, because Mr. Wharton had not the money in bank ; to which 
Mr. Levy replied, “ that is nothing to me.” The clerk then told 
him, that the check was forged; on which Mr. Levy, with great 
surprise, said, “ that he would take till to-morrow, to consider 


of. the. propriety. of giving his own check in exchange for it.” 


The clerk urged an immediate exchange of checks, declaring, 
“ that although he was not authorised by the cashier to give all 
“ notice, he was confident the amount of the forged check would 
“ be retained by the bank, in their account with Mr. Levy.” The 
clerk deposed, that Mr. Levy thereupon answered: “ On that 
“ score we are perfectly agreed: if the check is a forgery, it is 


“ no deposit; but I wish sometime to ascertain the fact.” On the: 
4th of August, however, Mr. Levy informed the president of the: 
bank, that he would not refund the money, nor allow the entry” 


to his credit, to be erased from his bank book. He then drew a 


check on the bank, for the balance of his account, which was” 








paid, except to the amount of the forged check; and to recover | 


that amount, the present action was instituted. Ww 


It, also, appeared in evidence, that Thomas’s forgeries were © 


suspected by individuals, so early as the 31st of Fuly, but the’ | 
fact was not generally known till the 3d of August 1798; that ™ 
between 9 and 10 o’clock of the night of the 3d of August, he | 


éxecuted, in Philadelphia, an assignment of his property, in trust 
for the benefit of his creditors; and that an hour, or two, after- 
wards, he absconded from the city. 


The cause, upon these facts, underwent three several argu- |” 
ments: 1st, on the trial before.the jury; 2d, on a motion for a — 
new trial; and, 3d, on a writ of error, in the High Court of Er- 


rors 
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sors and Appeals: but, in every stage, the decision was in favour 1802. 
_ of the plaintiff; andthe points of argument, and the authorities Gayaw 
' cited, were the same, throughout the discussion. 


a 


oe . a For the plaintiff, it was contended, 1st. That the entry in the 
* @ bank book, was tantamount to a payment, in cash, of the forged ° 
bank check; and that it is on the ground of that payment, not of the he 
Land — forgery, the plaintiff claims. 2d. That the bank, the drawees of : 
€nta@ § the check, had no power to rescind, or anriul, the on ; 
tobe § account of the subsequent discovery of the forgery. 3d. ‘That 
» (to § the plaintiff’s sudden misconception of his legal rights, in his con- 4 
) dol : versation with the clerk of the bank, did not constitute a promise -¥ 
Mr. Y to refund, in law, equity, or conscience. And the following au- * 
posit = thorities were cited, in the course of the argument: 2 Stra. 946. 
mof B 1H. Bl. 316. 1 Salk. 127. 4 Vin. Abr. 265. pl. 3. 2 Bernard. 82. 
‘for. Bull. N. P. 273. 3 Burr. 1516. 7 T. Rep. 420. 3’ Burr. 1355. 
f the © 1 Bl. Rep. 390. 1 T. Rep. 655. Kyd on Exch. 134. 48. 1002 
m of @ . 3 T. Rep. 127. 129. 132. 325.335. 4 T. Rep. 325. 385. °7' T, 
cucf BH Rep. 604. 612. Ambl. 503. Doug. 611. 637. 3 Woodes. 115. 
fea 7 T. Rep. 423. 430. 6 T. Rep. 139. 143. Cowp, 565. ‘Léach. C. . 
‘hich i. 189. 5 Burr. 2670. 1 T. Rep. 713. 2 Br. Ch. Cas 150. Unit ‘ 
told “§ States v. Bank. (1) a 
great LE te 
sider For the defendant, it was contended, ist. That the entry to 
it the plaintiff’s credit, in the bank book, was made by mistake; 
ring was corrected as soon as it was discovered; and was not, 4m its 
su nature, or in mercantile usage, equivalent to a-payment in ‘cash. 
ould 2d. That although there were some features of similitude, be- 
The — tween bills and checks, they were not so strictly analogous, (for : 
that § instance, there is no acceptance of a check, and so it is not taken 
it is on the acceptor’s credit) that all the principles applicable in the one 
1 the: © case, must govern in both cases. 3d. That the acceptor of a bill 
the: 7 of exchange is not precluded from showing, that the drawer’s 
ntry © hand writing is forged, im an action brought by the payee. 
>wa 9 4th. That the plaintiff’s conversation with the clerk of the bank 
was’ 4 amounted to a promise to refund; or, at least, induced the bank 
over “to suspend any inquiry for Thomas. 5th. That the. plaintiff is not 
r entitled to recover, because he claims through a felony. And 
vere @ the following authorities were cited: 1 Burr. 642. 6.T. Rep. 189. 
the 143. 1 Ld. Raym. 743. 2 Stra. 946. 1 H. Bl. 316. 1 Salk, 127. 
that “BH 2 Stra. 1051. 1 Stra. 648. Kyd, 60. 90. 1 T. Rep. 654, 5. 
,he 9 3.7. Rep. 127. Cowp. 566. 6 T. Rep. 139. 2 P. Wma. 76. Ambl. 
ter- (1) The United States v. The Bank of the United States. This cause wat tried 
7 in the Federal Circuit Court, on the 17th of October 1800, before Paterson F 
@ and Perens, Fustices. In the course of the discussion, Ingersoll, for the de- 4 
‘Bue fendants, admitted and stated, that if a man accepts a forged bill, or draft, ‘ 
ora he is not only conscientiously, but legally bound to pay it. And each of the 


Er- “Judges expressly declared their concurrence in the admission. 
; 1 503. 
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1802. 503. 2 Br. Ch. 150..2 T. Rep. 420. 424. Kyd, 202, 3. 1 T, 
ey Rep. 167. 1 Stra. 508. 2\Stra. 1175. 1 Ld. Raym. 444... 


The Court delivered a charge to the jury decidedly in favour a 


of the plaintiff; the Chief Fustice declaring, that he thought any ~ 
attempt to distinguish een a credit in the bank book of q § 
customer, and an actual cash payment, as impolitic on the part 


of the bank, as it was unjust towards the individual, who ac. | 


cepted the credit, instead of his money. . 
The verdict found for the plaintiff the sum demanded, and — 
interest: and (after an ineffectual motion for a new trial, as above A 


stated) a judgment was rendered upon the verdict, which was 
affirmed upon a writ of error. 


Ingersoll, E. Tilghman, M‘ Kean, and Dailas, for the plain, 
Rawle, and Lewis, for the defendants. 
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aintiff. 


Attorney-General versus The Grantees under the act of 
April 1792. 


y O* the 2d of April 1802, an act of the general assembly was 
passed, entitled “ An Act to settle the controversies aris- 
“ ing from contending claims to land, within that of the ter- 
“ ritory of this commonwealth north and west of the rivers Ohio 
“and Alleghany, and Conewango creek,” (5 State Laws, 153.) 
by which he Judges of the Supreme Court were directed to des 
vise an issue, for trying the following questions, at Sunbury, in 
Northumberland county : 


1st. Are warrants heretofore granted under the act of the 3d 
@ of April 1792, valid and effectual in law against this common- Be 
wealth, so as to bar this commonwealth from granting the same ; 

land to other applicants under the act aforesaid, in cases where 

the warrantees have not fully and fairly complied with the con- 

©@ ditions of settlement, improvement, and residence, required by % 

7 the said act, at any time before the date of such warrants respec- a 

' tively, or within two years after? | 

2d. Are the titles that have issued from the land-office, under 

_ the act aforesaid, whether by warrant or patent, good and effec- 

_ tual in law against this commonwealth, or any person claiming 

' under the act aforesaid, in cases where such titles have issued on 

_ the authority and have been grounded upon the certificates of two g 

justices of the peace, usually called prevention certificates, with- 

' Out any other evidence being given of the nature and circum- 

stances of such prevention, whereby, as is alleged, the conditions 

of settlement, improvement, and residence, required by the said a 

act, could not be complied with? , . = 
The judges, having devised and published the form of a feign- 

ed issue, on a wager, to try these questions; having given public 

° notice, 


OS tb Lil ne iy 20 ae , 
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1802. notice, that all parties interested in the issue would be heard aj 

tye the trial; and having settled and prescribed the other nece 
proceedings; three of them (Yeates, Smitu, and Bracxex: § 
RIDGE, Justices) assembled at Sunbury, on the 25th of November — 
1802; when a jury was impanneled, and the case argued, by the 
Attorney-General (M‘Kean) W. Tilghman, and Cooper, for the 
commonwealth, in the negative of the propositions contained in ‘ 
the questions; but no counsel appeared to argue, in the affirma- 
tive. (1) On the next day, the presiding Judge delivered the fol. 
lowing charge to the jury: 

‘ | VEaresy” 
(1) The reasons, for not embracing this opportunity to discuss the subject, 


are assigned by the counsel of the Holland company, in a letter addressed tg @- 
the Judges of the Supreme Court: 


* Gentlemen, ‘ 

“ Having attentively considered the suggestions which were made yester 
day, during the conference at the chambers of the Chief Sustice, on the subject 
of the act of the general assembly, passed at the last session, with a view 
settle the controversies arising from contending claims to lands north and west _ 
of the rivers Ohio and Alleghany, and Conewango creek, we beg leave briefly 
t submit the result, as a justification for the advice that will be given to our 
clients. ; 

* Ist. Although the Holland company and their counsel cannot approve the 
terms of the preamble of the act, by which the legislature has undertaken to 
declare the meaning and construction of the original contract (the very point 
in controversy) and though they cannot admit the right or propriety of dictat. 
ing anew, and, perhaps, unconstitutional mode, of settling a judicial question, 
aithout the assent of all the parties in interest; yet they feel the importante’ 
of an-early decision, and would cheerfully concur in any form of proceeding, 
by which the merits of the case could be fully and fairly investigated and dew) 
cided. 

** 2d. The merits of the case on the part of the Holland company, as disclosed” 
to the Supreme Court on the motion for a mandamus, and as presented to the” 
legislature, evidently involve the following considerations: 1st. Whether the 
company have complied with the condition of the 9th section of the act of 
April 1792? 2d. Whether the reasons assigned for a non-compliance with th 
condition, bring their case within the proviso? 3d. Whether the proviso op 
rates upon cases that are brought within its terms, to discharge the condition 
entirely, or only to enlarge the time for performing it? 4th. Whether the com 
pany have so persisted in their endeavours to perform the condition, as to 
still within the benefit of the proviso? And, 5th. Whether the government, } 
prescribing the evidence, on which patents had actually issued, in cases broug 
within the proviso, could now take advantage of the forfeiture, for a supposed 
non-compliance with the original condition? “4 
_ “* 3d. But the questions which the legislature has proposed are the follows) 
lowing: 1st. Are warrants heretofore granted under the act of the 3d day ¢ 
April 1792, valid and effectual in law against this commonwealth, so as to bat 
this commonwealth from granting the same land to other applicants under th 
act aforesaid, in cases where the warrantees have not fully and fairly complied” 
with the conditions of settlement, improvement, and residence, required b 4 
the said act, at time before the date of such warrants respectively, ort 
within two years after? 2d. Are the titles that have issued from the land-office” 
under the act aforesaid, whether by warrant or patent, good and effectualim 
law against this commonwealth, or any person claiming under the act afore. ~ 
said, in case’ where such titles have issued on the authority; and have been ~ 
grounded upon the certificates of two justices of the peace, usually called 7 

prevention certificates,” without any other evidente being given of the na-~ 
ture, and circumstances of such prevention, whereby, as is alleged, the condi- / 

tions, 
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 . Yeates, Fustice. That the decision of the Court and Juryon 1802. 

the present feigned issue should “ settle the controversies arising tay—_ 
_ «from contending claims to lands north and west of the rivers 
Ohio and Alleghany, and Conewango creek,” is an event de-« 


youtly to be wished for by every citizen. “ It is indi 
“-sably necessary that the peace of that part of the state should 


' « be preserved, and complete justice done to all ies interest- 


“ ed, as effectually as possible.” (Close of Preamble to the Act of 
ad of April 1802, p. 155.) 

e have no hesitation in declaring, that we are not without 
our fears, that the good intentions of the legislature, expressed 
in the law under which we now sit, will not be effecte We 
hope we shall be happy enough to acknowledge our mistake 
hereafter. ; 

It is obvious that the validity of the claims of. the warrant- 
holders, as well as of the actual settlers, must depend upon the true 
and correct construction of the act of the 3d of April 1792, con- 
sidered as a solemn contract between the commonwealth and 
each individual. r 

The circumstances attendant on each particular case, may vary 
the general legal conclusion in many instances. 

We proceed to the discharge of the duties enjoined on us by 
the late act. 


tions of settlement, improvement, and residence, required by.the said act, 
could not be complied with? These questions, in our opinion, exclude an in- * 
vestigation and decision upon any other point than the following: Ist. Whe- 
ther, if the Ho//and company have not performed the condition, on which the 
warrants originally issued, within two years, though the residence could not be 
completed till the expiration of five years, the state is barred from grantin, 
the same lands to other applicants? and, 2d. Whether patents having issue 

on the evidence of prevention certificates alone, they are not void, so as to au- 
thorise the state to sell the same land to other purchasers? 

“ 4th. On the first of these points, we observe, that it has never been contend- 
ed, that the Holland company have performed the condition within two years; 
but only, that the condition was discharged, or suspended, by the operation of 
the proviso, on the facts of their case; particularly the fact that an Jndian 
war existed for several years, beyond the term of two years specified in 


% the act of assembly. And on the second point, it is sufficient to say, that al- 


‘though the prevention certificate was the evidence prescribed by the public 
officers, and ought, therefore, to be binding on the government, yet that even ~ 
waiving that objection, the patentees will be deprived of their land, when 


’ other satisfactory and legal evidence was, and is, in their power, to prove the 


_ circumstances which entitled them to patents. 
* Without recurring to the many other obvious objections to the form and 
isions of the act of assembly, we are confident that the view which has 
in tiered upon the subject, will justify our advising the Holland company 
to decline becoming a party to the suit proposed to be instituted; since, we re- 
peat, a decision on the two abstract questions proposed by the legislature, 
would still leave untouched and undecided, the great and essential part of the 


controversy. F 
(Signed) “ ee et LL, 
se 2 L & % A 
“A. J. DARLAS 
“ Philadelphia, wre 24, 1802.” —- 
* The 
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1802. ; The first question to our consideration is as follows: 
eyed «©60©.-ds Are warrants keane 


granted under the act of the 3d of 
April 1792, valid and effectual in law against this commonwealth, 
so as to bar this commonwealth from granting the same land to § 
other applicants under the act aforesaid, in cases where the-war. 
rantees have not fully and fairly complied with the conditions of _ 
settlement, improvement, and residence, required by the said act, 
at any time before the date of such warrants respectively, or with. 
in two years after? 

It welt be proper here to observe, that on the motion for the 
mandamus to the late secretary of the land-office, at the instaneg 
of the Holland company; the members of this Court, after great 
consideration of the subject, were divided in their opinions. The 
Chief Fustice seemed*to be of opinion, that if the warrantee was 
« by force of arms of the enemies of the United States, prevented 
“ from making an actual settlement, as described in the act, or§ 
“ was driven therefrom, and should persist in his endeavours to 
“ make such actual settlement thereafter,” it would amount 
to a performance of the condition in law. Two of us (Yeates 
and Smrrn) thought, that in all events, except the death of the 
party, the settlement and residence contemplated by the act, 
should precede the vesting of the complete and absolute estate, 
and that “ every warrant-holder should cause a settlement to be 
“* made on his lands within two years next after the date of the 
“ warrant, and a residence thereon for five years next following 
“ the first settlement, on pain of forfeiture, by a new warrant; 
“‘ but if, nevertheless, he should be interrupted or obstructed b 
“‘ the force of the enemy from doing those acts within the limit. 
“‘ ed periods, and should afterwards persevere in his efforts ina’ 
“ reasonable time after the removal of such force, until these ob 
* jects should be accomplished, no advantage shall be taken of 
“ him, for the want of a successive continuation of his settle 
“ment.” To this opinion Judge BRacKENRIDGE subscribes, : 

It would ill become us to say, which of these constructions ‘ig” 
entitled to a preference. It is true, that in the preamble of the” 
act of the 2d of April 1802, (p. 154.) it is expressed, that “it 


‘ appears from the act aforesaid, (3d of April 1792) that the co 


“« monwealth regarded a full compliance with those conditions fj 
“ settlement, improvement, and residence, as an indispensable 
“ part of the purchase, or consideration, of the land itself.” Bu 
it is equally certain, that the true test of title to the lands in ques+ 
tion must be resolved into the legitimate meaning of the act of 
1792, extracted ex viceribus suis, independent of any leg:s ative 
exposition thereof. I adhere to the opinion which I iormerly 
delivered in Bank; yet, if a different interpretation of the law 
shall be made by Courts of a competent jurisdiction in the dernier 
resort, I shall be bound to acquiesce, though I may not be able 
to change my sentiments.. If the meaning of the first question” 


12 




















































Supreme Court or PennsyLy Anta. . 241 


be, are titles. »nder warrants issued under the law.of the.3@ of _ 1802. 
| © April 1792, for lands north and west of the mvers. Ohio and Al- V-y—y * 


hany, and Conewango creek, good and. available against the 
land to | coh, so as to bar the granting of the same land to 


hewar. | — other applicants, where the warrantees have not fully and fairly 

tions of | complied with the conditions of settlement, improvement, and re- ae 
said act, sidence, required by the law, at any time before, or within two <M 
or with. years after, the dates of the respective warrants, in time of pro- 


ound peace, when they were not prevented from making such ac- 
for the tual settlement by force of arms of the enemies of the United 


nstance States, or reasonable and well-grounded fear of the enemies of 
T great the United States? The answer is ready in the language of the 
ns. The acts before us, and can admit of no hesitation. 
fee Was “ No warrant or survey for those lands shall vest any title, un- 
vented * less the grantee has, prior to the date of such warrant, made, 
act, of! * or caused to be made; or shall within the space of two years 
ours tO “ next after the date of the same, make, or cause to be made, an 
amount “ actual settlement thereon, by clearing, &c. and in default there- 
TEATES of, it shall and may be lawful to and for the commonwealth to 
of the “ issue new warrants to other actual settlers for the said lands, or 
he act, “ any part thereof, &c.” ( Act of the 3d of April 1792, sec. 8.) For 
estate, “ the commonwealth regarded a full compliance with the condi- 
it to be “ tions of settlement and residence as an indisputable part of the 
of the “« purchase or consideration of the lands so granted.” (Preamble 
lowing to Act of 1802.) 

arrant; But if the true meaning of the question be, Whether under ai/ 
ted by «=. given, or supposed, circumstances of peace or war, of times of 
e limit. perfect tranquillity, or imminent danger, such warrants are not 
rts ina ipso facto void and dead in law, we are constrained to say, that 
ese ob our minds refuse assent to the general affirmative of the propo- 
aiken of sition. 

settle. | We will exemplify our ideas on this subject.. Put the case, 
ibes,. @ that a warrant taken out early in 1792, calls for an island, or de- 











ions is” scribes certain land, with accuracy and precision, by the course 


of of waters, or other natural boundaries, distant from any military 
at “it post, and that the warrantee, after evidencing the fullest inten- 
€ COMe tions of making an actual settlement on the lands applied for, by 


‘ions of all the necessary preparation of provisions, implements of hus- 
nsablege bandry, labourers, cattle, &c. cannot, with any degree of personal : 
” But@e, safety, seat himself on the lands within two years after the date z 
a ques: of the warrant, and by reason of the just terror of savage hosti- 


act ¢ : lities? Will not the proviso in the 9th section of the act of the 


ee 7 ve 


s ative 3d of April 1792, excuse the temporary non-performance of an 
rmerly act, rendered highly dangerous, if not absolutely impracticable, 
1e law by imperious circumstances, over which he had no controul? < 
lernier Or: Suppose another warrant, depending, in point of descrip- q 


e able tion, on other leading warrants, which the district surveyor, either 
lestion — from the state of the country, the hurry of the business of-his 
be; office, or other causes, could not survey until the two years were 

: Vor. IV. 2I nearly 





242 


























































Cases Rungp anp ADJUDGED In THE 


. 1802. nearly expired, and the depredations of the Jndians should inter. 
“~—’ vene for the residue of the term, will not this also,suspend the 


operation. of the forfeiture? Nothing can be;clearer to-us, than 
that the terms of the proviso embrace and aid such, cases; and 
independent of the strong expressions made use of, we should 
require strong proof to satisfy our minds that the legislature 
could possibly mean to make a wanton sacrifice of the lives of 
her citizens. . 

It is said in the books, that conditions rendered impossible, by 
the act of God, are void. Salk..170. 2 Co. 79. b.. Coe Lite 206, 
a. 2905. 1 Roll. Abr. 449. 1 50. 1 Fonb. 199, 

But conditions precedent must be strictly performed to make 
the estate vest, and though become impossible, even by the act 
of God, the estate will not vest; aliter of conditions. subsequent, 
12 Mod. 183. Co. Lit. 218. a. 2 Vern..339.. 1 Ch. Ca. 129. 138, 
Salk: 231. 1 Vern. 183. 4 Mod. 66. We desire to be understood 
to mean, that the “ prevention by force of arms of the enemies of 
* the United States,” does not, in our idea, absolutely dispense 
with and annul the conditions of actual settlement, improvement, 
and residence, but that it suspends the forfeiture by protracting 
the limited periods. Still the conditions must be performed cy 
pres, whenever the real terror arising from the enemy has sub- 
sided, and he shall honestly persist in his endeavours to make 
such actual settlement, improvement, and residence, until the 
conditions are fairly and fully complied with. 

Other instances may be supposed, wherein the principles of 
prevention may effectually be applicable. If a person, under the 
pretence of being an actual settler, shall. seat himself on lands, 
previously warranted and surveyed within the period allowed, 
under a fair construction of the-law, to the warrantee, for the 
making his settlement, withhold the possession, and obstruct him. 
from making his settlement, he shall derive no benefit from this 
unlawful act. If the party himself is the cause, wherefore the 
condition cannot be performed, he shall never take advantage. 
Co. Lit. 206. Doug. 661. 1 Roll. Abr. 454. pl. 8. Godb. 76. 
5 Vin, 246. pl. 25. 2 

We trust that we have said enough to convey our sentiments 
on the first point. Our answer to the question, as proposed, is, 4 
that such warrants may or may not be valid and effectual in Jaw 7 
against the commonwealth, according to the several times and ~ 
existing facts accompanying such warrants. The result of our 
opinion, founded on our best consideration of the matter is, that 
every case must depend on, and be governed by, its own pecu- 
liar circumstances, , . 

The second question for decision is, Are the titles that have 
issued from the land-office under the act aforesaid, whether by 
warrant or patent, good and effectual against the commonwealth, 
or any person claiming under the act aforesaid, in cases where 


such 
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i? such titles have issued-on the authority, and have hasmgosed 1802. - 
le on the certificates: of two justices of the peace, usually called ~~ 
2 & prevention certificates, without any other evidence being given of 
a. 2 the nature and circumstances of such prevention, sewn as. is 
ld { - glleged, the conditions of settlement, im t,, and ' resi- 
re dence, required by the said act, could not be.complied with? 
of It was nee sronnes on the motion for the mandamus, 
‘ and proved on this trial, that the board of property being desi- 
y rous it couling a formal mode of certificate, oan patents 
6. might issue for lands north and west of the) rivers Ohio and 
' Alleghany, and Conewango creek, required the opinion of Mr. 
ke Ingersoll, the then attorney-general thereon; and on due consi- 
ct deration, a form was afterwards adopted on the 21st of December 
ts 1797, which was ordered tobe published in the Pittsburgh ga- 
8. zette, and patents issued of course, on the prescribed form being 
ody complied with. 
of The received opinion of the supreme executive magistrate, 
Ise the attorney-general, the board of property, and of a respectable 
nt, art of the bar, (whose sentiments on legalquestions will always 
ng vee great and deserved weight) at that day, certainly was, that 
cy if a warrant-holder was prevented by force of arms of the ene- 
1b- ’ mies of the United States from making his actual settlement, 
ke within two years after the date of his warrant, and afterwards 
the © persisted in his endeavours to make such settlement, that> the 
condition was extinguished and gone. Persisting in endeavours, 
of was construed to mean something; attempts, essays, &c.; but that 
the did not imply absolute success, or accomplishment of the objects 
ds, intended to be effected. By some it was thought, that the endea- 
ed, vours were only to be commensurate as to the time of making the 
the actual settlement, and were tantamount, and should avail. the 
im. parties “in the same manner as if the actual settlements had 
his been made and continued.” , 
the The decisions of the Court in Morris’s Lessee v. Neighman (1) 
ge. ‘and others at Pittsburgh, May 1799, tended to make the former 
76. opinion questionable; and two of the justices of the Supreme 
: Court adopted a different doctrine, in their judgment. between 
nts the Holland.company and Tench Cox. (2) 
is, — In the argument in that case, it was msisted by the counsel for 
law © the plaintiffs, that the board of property im their resolves, and the 
and ~@ governor by his patent, represented the commonwealth pro hac 
our vice; and that interests vested under them, which could not after- 
that wards be defeated. : ; 
cur ) We cannot subscribe hereto. If the conditions of settlement, 
improvement, and residence, are indispensable-at all events; they 3 
ave become so by an act of the different branches of ‘the legislature. 2 
: by The governor who has a qualified negative in the passing of laws, . 
lth, Z i 
ere (1) See ante. p. 209. (2) See ante. p. 170. 
uch ‘ cannot. 
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1802, cannot re oe Ba their injunctions; and it cannot be said that. 
—— this case 
article of the constitution. |“ The* governor shall have power to: 


s within the meaning’of the 9th section of the second 
“ remit fines and forfeitures, and to grant’ reprieves and 


“ except in case of im ent.” It relates merely to penal« 


ties consequent on public offences. Nor can it be pretended that’ 
the board of property, by any act whatever of their own, can de- 
rogate from the binding force of law. But the fact is, an inten. 
tion of dispensing with the law of 1792, cannot with any degree 
of justice beescrined to the governor, or board of property, for’ 
the time being. They considered themselves in their different. 
functions virtually discharging their respective duties, m carry~ 
ing the act imto execution, according to’ the general received 
opinion of the day; they never intended to purge a forfeiture if 
it had really accrued, nor to excuse the non-performance of a con- 
dition if it had not been complied with; agreeably. to the public 
will expressed in a legislative contract. 

The rule of law is thus laid down in England. A false or par- 
tial suggestion by the grantee of the king to the king’s prejudice, * 
whereby he is deceived, will make the grant of the king void, 
Hob. 229. Cro. E. 632." Yel. 48. 1 Co. 44. a. 51. 6. 3 Leon. §. 
2 Hawk. 398. Black. 226. But where the words are the words 
of the king, and it appears that he has only mistaken the law, 
there he shall not be said to be' so deceived to the avoidance of the 
grant. Per Sir Samuel Eyre, Fust. Ld. Ray. 50. 6 Co. 55. b.— 
56 5. accord. But if any of the lands‘concerning which the ques- 
tion arises, became forfeited by the omission of certain acts ens 
joined on the warrant-holders, they do not escheat to the govern- 
or for the time being, for his benefit, nor can he be prejudiced 
as governor by any grant thereof, they become vested: in the 
whole body of the citizens, as the property of the commonwealthy 
subject to the disposition of the laws. 


We are decidedly of opinion, that the patents, and the preven- — 
tion certificates recited in the patents, are not conclusive evidence 


against this commonwealth, or any person claiming under the act of 
3d of April 1792, of the patentees having performed the conditions. 
enjomed on them, although they have pursued the form prescrib- 
ed by the land-officers. But we, also, thmk, that the circumstance 


of recital of such certificates will not ipso facto avoid and nul- * 


lify the patent, if the actual settlement, improvement; and re- 


sidence, pointed out by the law, can be established by other proof, 


We must repeat on this head, what we asserted onthe former, 
that every case must be governed by its own peculiar circum 
stances. Until the facts really existing, as to each tract of land, 


are ascértained with accuracy, the legal conclusion cannot be | 


drawn with any degree of correctness. Ex facto oritur jus. 

2d. Here we feel ourselves irresistibly impelled to mention a 
difficulty, which strikes our minds forcibly. Our reflections on the 
subject 
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i that. § subject have led us to ask ourselves this question on our pillows: 1802. 
‘cond = What would a wise, just, and independent, chancellor decree on —+—/ 
er tor the last question? Executory contracts are the iar objects of 
rdons 9 chancery jurisdiction, and‘ can be specifically enforced by chance- 
enal~ § ryalone. Equity forms a part of our law, says the late Chief 
1 that | Justice truly, 1 Dall. 213. 
in de- If it had appeared to such a chancellor, by she sewing, or 
inten=. other proofs, the purchase money bad been fully paid to the 
egree | government by the individual for a tract of land, er the law 
y, fors of the 3d April 1792; that times of difficulty and danger had inter- 
ferent » yened; that sums of money had been expended to effect an actual 
aITYy<" settlement, improvement, and residence, which had not been ac- 
eived — complished fully; that by means of an unintentional mistake, on 
ure if the part of the state-officers, in granting him his patent (the officers 
1 cOn- not led to that mistake by any species of fraud or deception on 
wublic the part of the grantee) he had been /ed into an error, and lulled 
into a confidence, that the conditions of the grant had been /egally 
r par- complied with, and, therefore, he had remitted in his endeavours 
udice, * therein: Would not he think, that under all these circumstances, 
void. thus combined, equity should interpose and mitigate the rigid law 
mM. 5. of forfeiture, by protracting the limited periods? And would it 
vords not be an additional ground of equity, that the political state of 
| the country has materially changed since 1792, by a surrender of 
the western posts to the government of the United States, and 
peace with the Jndian nations, both which render an immediate 
settlement of the frontiers, in some measure, less necessary than 
heretofore? 

But it is not submitted to us to draw the line of property to 
these lands; they must be left to the cool. and temperate. de- 
cisions of others, before whom the questions of title may be agi- 
tated: We are confined to the wager on the matters before us; 
and on both questions we have given you our. dispassionate sen- 
timents, formed on due reflection, according to the best.of our 
judgment. We are-interested merely as common citizens, whose 

- safety and happiness is involved in a due administration of the 
laws. We profess, and feel, an ardent desire, that peace and tran- 
quillity should be preserved, to the most remote inhabitants of 
this commonwealth. 


The jury found a general verdict in favour of the attorney- 
general, on the feigned issue; and judgment was rendered in 
these words: “ Whereupon it is considered by the Court here, 
* that the said attorney-general do recover of the'said grantees, 
“his damages, costs, and charges, aforesaid, amounting in the 
“ whole to two hundred dollars and six cents, and’ the Court ac- 
“ cordingly render judgment thereon for the plaintiff, subject to 
“ the proviso inthe 9th section of the act of assembly, passed the 
“ third day of April 1792.” bP a» 
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Jones ct al. versus The Insurance Company of North- 
America. 


| Boy toate on a policy of insurance, dated the 30th of 
November 1792, upon the freight of the brig, called the Ben 
jamin Franklin, valued at 3000 dollars, for a voyage “ at and from 
“« Bourdeaux to a port in the United States,” against “ the seas, 
“ &c. arrests, restraints, detainments of all kings, &c.” in the 
usual terms of the printed policies. The premium was six per 
cent.; and, it was declared, * that this insurance is made on the 
“ freight of the above brig, valued at the sum insured, for two 
« thirds thereof; &c.” 
On the evidence, it appeared, that the brig sailed from Bour. 
deax on the 17th day of November 1792, bound for Philadelphia; 
but, on the 20th of November, before she had reached the mouth 


of the Garonne, she was embargoed by the French government. 


The embargo continued until the 10th of Fanuary 1793; whe 
the brig prosecuted her voyage; arrived at Philadelphia on th€ 
5th of March; and there, on delivery of the cargo, the-assured 


received the amount of the freight, originally stipulated to be 


paid, from the respective shippers. 

During the embargo, however, an expense was incurred, for 
the seamen’s wages and provisions, and extra-pilotage, amount 
ing to 875 dollars and 13 cents, for two thirds of which (accord- 


ing to the proportion of freight insured) the plaintiffs claimed to — 


be indemnified, by the underwriters upon the present policy: and 
the validity of this claim, was the only matter in controversy, 
upon the trial of the cause. a 


For the plaintiffs, it was contended, that the expenses. incurred — 


during the embargo, were a direct consequence of the embargo, 


operating as a partial loss wpon the freight; that, therefore, the 


sum 


@ % 
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sum. ought to. be paid, ‘or reimbursed, by the defendants, ili 1802. 
as the inte PS. of the plaintiffs extended; that the expenses of the geal 
embargo, might either be estimated by the jury, upon a con- . 
sideration. of the time, and the burthen of the vessel; or from the 
actual disbursement (which the counsel for the defendants agreed. 
and adenine) and ; the premium, being paid for an insur- 
ance t the peril of an emb a partial, as well 
as to ah loss wy the frieght. a ds sae of the plaintiffs’ ar- 
ent, the following books were cited: Jéill..on Ins. 339. Park, 
121, 124. Abd. ray 5. 282, .3, 4, 5, 6. 2 Marsh. 620. 628. 2 T. 
Rep. 414. 1 Val. Com. 168, 169, 170. 1 Emerig. 539. Park, 53. 
iT. Rep. 127, 129. 132. 4 T. Rep. 208. 210, 211.» 6 T. Rep. 
413. 419. 422, 423. 425. Park,127. 1 Mag. 250, 254. 7 T. Rep. 
421. Park, 78. 2 East, 544. 1 Bous. & Pull. 203. Doug. 268. 
586. 1 East, 228. 2 Bure. 696. 


For the defendants, it was insisted, that on this policy upon 
freight, specifically, the expenses of seamen’s wages, &c. during 
the embargo, were not recoverable; for, the brig, coming to her 

rt of delivery in safety, had earned, and actually had received, 
ee whole freight. Besides, it was contended, that such an allow. 
ance would be contrary to an established and uniform usage, 

' among merchants and underwriters; and it was attempted to prove 
by the testimony of witnesses, and the certificates of insurahce 
brokers Senge by ‘consenty that such an usage existed. The 
attempt failed, however, on the investigation; and the verdict of 
the jury gave a negative to the usage. In the course. of the ar- 
gument for the defendants, the following books were cited. 1°T. 
Rep. 127. Park, 59. 2 Marsh. 628. 4 T. Rep. 210. Abb. 221, 2, 
3. 2 Marsh. 570. 625, 6. 628. 1 Emerig. 539. Pothier, “ Charter 
Party.” 35. Park, 116. Abb. 228, 9. 2 Marsh. 467. Park, 124. 
Wesk. 252, 3. 499. 135.244. Beawes. L. M. 137. . T. Rep. 208. 
1 Mag. 168, 9, 170. 


Ay The Carer Justice delivered the unanimous. opinion of the 
“* Court (all the Judges being present) in the charge to the jury? 


Surpren, Chief Fustice. There is no direct Fm authority 


in the books, upon the case now before the Court. The case 
oe therefore, "s decided either upon principle, or upon usage. 
hs poms licy is an insurance upon frei against the 
peril of an embargo, as well as againstithe other enumerated 
perils. The expense for seamen’s wages and provisions, claimed 
upon the policy, was an immediate consequence of the embar. 
at Bourdeaux. That expense, it has been often decided, does not fal 
upon the underwriters of the ship, or the cargo; but, it is remark- 
able, that Judge Buiter (a Judge of uncommon understanding 
and precision) when, concurring in that opinion, emphatically 
adds, “ the freight must bear it:” and, if the freight musgbear 


it, 
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1802. it, the implication is strong, that the policy upon freight, muse 


eye be the ‘i 7 
Considering the point, hewever, abstractedly, upon principle, it — 
is naturally asked, why the law should admit, upon every other — 
subject of insurance, a recovery against the underwriters, for — 


- 
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appropriate instrument of indemnity. 


+ 
. . 


a partial, as well as for a total, loss; and exclude such a recovery 





in the instance of freight? Freight is exposed to a partial dimk 


nution of its value, as well as the ship, or the cargo; and, equal. 
ly with those, contributes to the payment of a general ave 

arising from a loss, in its nature partial. The assured on frcigha 
too, may abandon to the underwriters, in the same cases of a 
loss, not actually, but constructively, total, in which the abandon. 


ment is permitted to the assured upon the ship, or cargo. Where, — 


then, is the ground of descrimination, upon the present question? 
Though the assured receive, nominally, the amount of the 


freight, from the shippers, they receive, in fact, so much less of © 


the valued freight, than they would have received, if there had 
been no embargo, as is the amount of the expense, which the 


embargo occasions. The injury is done exclusively to the freight; 


and if the detention were long, it might, in some cases, amount 
to the whole freight.. Now, every insurance is meant to be an 
indemnity; but refuse to pay the assured upon freight, the extra. 
charge, a charge not contemplated in the ordinary course of the 
voyage, which falls upon freight, in consequence of an embargo 
(a risque insured against) and how can the insurance be called 
an indemnity? In short, though the case has not hitherto been 
expressly decided; and though we have not had much time for 
deliberation; yet, we think, that as far as the opinion of the 
Judges of England can be ascertained, by a fair inference, from 
the expressions of the books; and, we are confident, by a fair 


application of the principle of insurance; the plaintiffs are entitled 
to a verdict, unless there is a settled, uniform, usage of com. 


merce, to the contrary. 


The existence of such a‘ usage was strongly stated, in they 


opening of the defence; and we expected to receive light and 
satisfaction from the evidence upon the subject: for, the usages 














of any trade; but, above all, the usages of trade and commerce, © 


in giving a practical construction to policies of insurance; are of 


so high a consideration, that they are deemed to be a part of the — 
express and written contract, whenever they are proved with suf- 


ficient certainty. Nor ds a usage of trade, to be scanned by the 
strict rules, for the allowance of a common law custom. If it exists; 
if it is known and uniform; and if it is not, in itself, unlawful; 


it ought to prevail in the decision of a commercial controversy. © 


But, we confess, that we have been disappointed in our own 
general expectations; though we leave it to the jury (whose ex- 


clusive province it is) to decide upon the proof of: the usage, in — 
the present case. It appears, that the question has seldom oc- 
curred — 
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were, £00 late,.in tendering their exceptions. The, 


Supreme Court or Pea : 





pends satan Which pac ari ag be 


freee toate: oar” women as it was rejectedi\. Still) however, 


«we repeat, the jury have # right to pronounce their’ owt: serise 


» of the evidence. If tiey/ think, a commerchdl Aye ‘upon 'the 
~ subject has been: proved, in-opposition to the claim’ of the’ plain- 
tiffs, their verdict must be for the defendarits. ‘Butjin “the ab- 


_sence ofany ‘commercial usage, the weight obey pein 
"Spl, seems to call fora contrary deans fe eA 


Verdict for the = 


“ Dallas, for the plaintiffs. re 
Ingersoll, E. T: ighman, and Moylan, for the defendanc: 


The same Cause. 


HE charge was delivered on Friday evening ening,  thonttibof 
December, and the Court immediately pen re the 


“ next.morning, when the jury. were at the bar; ready to. deliver a 


verdict, the defendant’s counsel, for the first. time, tendered ex- 


_ ceptions to the.charge of the Court. The counsel for the nr 


tiff insisted, that the exceptions were tendered too late ; and the 
Court kept ‘the subject under advisement, that the Parties might 
examine. the precedents. A 


At a subsequent day, the plaintiffs’ counsel, admitted that’ iiiere 
was a variance in the precedents; and that the statute of West. 
2. 13 Ed. 1, (which gives the bill of exceptions) ‘is ‘silen fk ms the 
point. But he contended, that as all the books of practic 
clare, that the exception must be taken at the trial; and, th 
bill itself must be tendered before the verdict;. the notice. i 
exception must be. taken, instanter, when the, €3 eptionat 
ter occurs, though the form, may be afterwar drafted Bu a N. 
P.315. 319. Tidd, 312. 314, 315. 317. 1.Sal&, 288. 2 Bl. 
' 929. Cowp, 4944 1Bl. Rep..556. 11 Med. 175, 6 8 Mod. 220, 1. 
2 H. Bl. 200. 8.2 T, Rep. 54 3 Burr. 1692. 1 Bl. Com, 556, 7. 
Tilly’s Ent. 249, 250. 275. 1 Bons. & Pull. 32, Cro. A, S41. 
Doug. 122. a hint teehee 


The opposite ‘counsel, referring to the-same precedents; relied 
“upon the'the ‘form: in Bull, No P. and insisted, that a bill ‘of ex- 


' ceptions tothe eharge; “- be tendered” at any wearisome 
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. By, the Court:.On a consideration of, the: authori 
and of our..qwn. practice, we do not think, that : he 






maybe reduced. to form, and will be allowed. Even. if we. 
Vo. IV. 2K "doubted 
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1802. - doubted on this point, we - should havé been mclined to afford an. 
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—/ opportunity, for’ the’ revision-of ourropihion (on erway, 

question ; however sacishad’ ‘we’ are,.in our own “minds, that itis 

Serta ye ee ee 
i; + —— - ’ wa 


Cotchiair ete i versus ‘Cummings. 


EFAS for goods sold and ddliivered. There was a special dex a 
fence, that the defendant had ‘sold, and conveyed: to the 
plaintiffs, a quantity of land in the. county of Northumberland, in 
satisfaction ‘of their demand; and the deed of conveyance, dated 
in ¥une 1799, was produced. But the plaintiffs insisted, 1st-That 
théy took the conveyance only ag a collateral security: and, 2dly.: 
That they were imposed upon by the defendant, as to the quali- a 
ty of the land. ¥ 


On the first point, the evidence was contradictory; and the 
Court left it, implicitly, to-he decided by the jury. 


On the second point, it ‘was proved, that the defendant had’ 
represented the'land as very valuable; saying, that it was ‘such | 
as would’ sell, in two‘or three years, for a price, from.two to six” 
dollars an’acre: but, in fact; the land was apart of a mountain, 
commonly called’ “+ Fack’s Second Mountain;” so rade, that: it 
cotild not be cultivated; and_so steep, that it was imaccessible, 
even to take off the wood} without. incalculable expense, and le 
bour. In the charge of the Court, on-this point; it was.said,. 


_By Surpren, Chief Fustice: Wherever there is a gross fies 
representation of facts, relating to the subject of a contract, the — 
contract is fraudulent and void. If, Aierelore: the jury ‘shall be. 
of opinion, that such a | misrepresentation was made, 1 m the present» 
instafice; they should consider the conveyance’ as “ho® pay ment, a 
although the plaintiffs agreed, under the deception, to accep we 
in satisfaction; and the verdict must be for damages to thé w 
amount of the demand. 


“- 
Verdict, accordingly, for’ the plaintiffs? whole demand.. = 


Ingersoll, and: Heatly, for the plaintiffs., : 
M. Levy, and Porter, forthe defendant. . a 


(1) Iu the case of Kingston v. Girard, the’Court déclared, -thatj*after hong: 
and mature consideration, they were perfectly satisfied with their decision in’ 
SFones et al. v. The Insurance Company of North America. The case.is still de. ~ 
pending in the High Court of Errors and Appeals, upon the bill of exceptions. - 
It has been Once atgued there; but a second argument ‘has become netes- y 
sary, in consequericé of several changes on the-benth. 

Fiegerld | 
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dan... 
sine 4 onFit: ‘tagerald:persus Caldwell’s Executors. ais  —e 
It ae r: oe ae 2 aoe Ot i ot kat 
2 ee a ,original cause being remitted to the. reme, Court, 
ee ie upon the decision of the High Court of. Errors and Ap- 
ia peals, (1) this scire facias was brought to enforce. the judgment 


against Galdwell’s executors, returnable. to,September term 1798; 
and i issue was therein\joined upon the plea_of “Payment.” 





are: *' To niaintain the plea, ‘the defendant's counsel rece ted 
dn ~~ facts set forth in the report of Filzgerald'y.C ; 2Dall. 
nth . AS; and contended, that, while ae attachments were de- 
That. pening Caldivell was not ‘liable for interest; ‘that as soon as the 

question had ‘been decided, upon ‘the trial of one*of the 


m5 a Sra gies (in Fanuary'1793) fav ourably to the ‘claim of the 
§ © present ‘plaintiff, “Caldwell, ‘at his’ own ‘perily’ paid. the ‘priticipal 
sum, due.at the time the note was given to Fitzgerald; 3(2) that no 


the question of ‘interest’ was decided: by the: Court of Errors 
3 and Appeals;:and that the! judgment of that Court, is not a bar 
had= to the inquiry, in the present suit, whether’ any se is gene, 
such euee for principal, or interest. 
> six” ~ For the plaintiff, it was urged, that by the Seon the 
tain, parties, the judgment msi, rendered on the report ofthe referees, 
at. it ‘ “Sa January 179%, was made absolute, witha stay of. proceedings, 
ible, till one“ of the:attachments should be tried; that this judgment, 
d la ‘being for a sum certain, to wit, 5009/. 5s. 1ds carried interest, of 
dy. course, unless the terms of the agreement, 6r’the operation of 
Fase law, in cases of attachment, affected the right; 1 State Laws, 13. 
“thes 3 Dall. edit, that in point of morality, as well as law, Caldwell, who 
Whe 7 had long detained, and advantageously employed, the ‘money of 
sent another man, was ‘Shand to make a reasonable com ation for 
1eNty ; “the use; that the decision of the Supreme Court, releasing” Ca/d- 
‘it well fisea the payment of intérest, was the MES Pc foundation of: the 
hole 4 writ of error; and’ that ‘the High Couft of and: Aippeals 
ica j (1) See the case, on which’ the writ of error was’ nau 2 Dall. Rep. 
d.  } 215: And the judgment. of the: High Court tf Errors ‘thd Appeals; Ibid. 
t 216. (*) 


(2) The, principal sum paid, was the amount diie in Apri? 1782; not the 
amount reported to be due by the referees (5009/. 5s: 1d.sand*foriwhich the 

© judgment was rendered absolute as of Yanuary, 1791, The claim of. the plain- 
aetitl, on the scire facias, was, therefore, founded upon the following calcula- 





on in’ a «» Yon: 2 
ll de. /' “Report of referees in-Fanuary 1791, -. bi. 5009°5 1 
tions. Tworyears aetest till, payment in Sansuary 1798, .) «, 699.0 0 
eces- ' 
a © oe, 5610 5 1, 
rald = » Neduct the amount paid in Ndaakes 1793, a So ve 3250 00 
8 — —-———— 


*,2360 5 1 
“Interest on the balance till payment, whe 
(whose 


yw’ Jed) had not only ed the judgment,re 
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. (whose sentence could not, now, be..reyised, 






| rm piers innfanuary:.i 

1791, for the, fixed sum of,5009/. 1 pamctancaangey ir te0rag 
versed the order to discharge Caldwell, on payment of ,the,prin-»,, 

. cipal sum. Oe er ees 56 eye ns 

Suippen, Chief Fustice, We have neither the power, nor the 
inclination, to impair the judgment of the High Court of Errors 
and’ ‘Appeals, by re ene te in point of law; 
nor by admitting evideri¢e, to undermine its authority with the 
jury. The judgment pel ewer z! 1791, with all its Jegal inci.) 
dents, can only now be aflected, by proof of actual payment and’. | 
satisfaction. As to the principal sum for which the judgment is.) 
affirmed (5009/ 5s. 1d.) there must be no dispute; we can 
only new consider that part of the defendant’s argument which ; ~ 
insists, that, at least, upon the amount of the judgment, no inte- | 7 
rest ought to be allowed. * a 

An act of the general assembly has declared, “ that lawful in- 
“ terest shall be allowed to the creditor, for the sum, or value, 
“he obtained judgment for, from the time the said judgment> — 
‘* was obtained, till the time of sale, or till satisfaction be made.” 
1 State Laws, 13. Interest is, therefore, generally speaking, a le-) 
gal incident.of every judgment: but, it is contended, that the 
present case ought to’ be excepted from the rulg because anim- 
mediate payment was not contemplated by the parties. them.) ~ 
selves; and because the judgment was made absolute, on the ex- ~ 
press condition, that it should ‘wait the trial of certain foreign at- 
tachments. 

The agreement, on which the judgment was made absolute, 
is recognised in the’ décision.of the High Court of Errors and ~ 
Appeals, “‘ according to its terms.” The genuine meahing of its > 
terms can only be, ascertained, by considering what was the real | 
subject in dispute under the attachments. In the attachment that © | 
was tried in Fanuary 1793, the dispute appeared t6 be simply,” 
whether the evidence of Moore’s intetest in the debt, due from ei 
Caldwell to Vance, Caldwelland: Vance, amounted to an assigns | 
ment, legal or equitable., The meaning of the agreement, there-» © 
fore, must haye, been to stay proceedings on the judgment, till 
that subject was Investigated. ; Now, the subject was completely 7 
investigated on the trial, to. which J allude; and the jury deter- 57) 
mined, that the debt did not.remain subject to attachments, asa >” 
debt stilldue to Vance, Caldwell, andVance; but had been previously.) 
appropriated and assigned to Moore.and fo/inson. It is'true, that. ~~ 
the decision of the High.Court of Errors and Appeals recog- © 
nises the agreement generally; and that the agreement, im its: ~* 
own general terms, embraces a trial of all the attachments: but, — i 
if the first attachment could not prevail, itis improbable that any \) | 
subsequent attachment would:succeed; andy I repeat, that im¢he™: 
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jrit of the agreeement,-a discussion and decision of é prinei- £ $002... 
ry 9 ywas alone contemplatéd. * , 
res. In this view of the case, the only point to eget iad a 
M-n), tion of the Jury, will be (not whether any interest ‘shall be ‘be allow. . “a 
as < upon the judgment, Sot) from what period the interest shall 
; gin to run. The judgment ae made absolu ‘ap agrees, 
ne a reasonable time should, Face be allowed for a trial, 
as contémplated by the ‘had’ Bx s the Sears a ; but when. the 
in Fanuary 1793, the ; 
pr t che is assignees of Vance, "Etoel and. 7 pa oem 
when Caldwell himself acquiesced, in the verdict, by paying 
what ‘he thought due, without demanding an. indemnity; . the 
Court cannot perceive any legal, or equitable, ground, upon % 
-whith the right of interest should be longer’s 
me Upon the whole, we think, that interest ou it not to be allow- 
ay a the’ sum fixed by the judgmert of January 1791,‘until 
‘wthe decision in Fanuary 1793; but that the interest ought to. run 
from that period. Although Caldwell himself asked no indem- 










ue, , on the payment which he made, we shall think it proper; in 
ens % aid of the executors, to direct an indemnity against attach- 
le,” . #§. pee! to be given, before the amount of the verdict, on this oc- 
Te-) BR casion, is paid. 

ng Sah Verdict for the plaintiff @ 
sna $ E. Tilghman, Lewis, and Dallas, for the plaintiff. 

ae ee Ingersall, and ‘Kean, for, the defendants, 


The Commonwealth versus Gibbs. 


HIS. was. an indictment, on the 17th section of the adttion 
Jaw. (4 State. Laws, p. 342. Dail. edit.) whith’ provides | 
(among other things) that “ if any officer of the ar alee’ shall be 
“ threatened; or violence used to his person, or 
« the execution of ‘his duty, every person who'shall be ibe gully at 
« such intimidation; threats, violence, or interruption, being con- 
“victed thereof, shall be fined and imprisoned for the same, at 
“ the discretion of the Court, not exceeding six’months i oat 
“ ment,,nor, exceeding one hundred dollars finé” ~~ 
fags facts. were: briefly these: ‘Mr. Beckley, the prosecutor, 
inted a, judge; at the: general election in October 1801. 
Mea 3, the father of the defendant, presented his ballot, but” 
before. accepting it, Mr. Beckle imaiated,’ that*he should answer 
the igllowing esetageeet 1st. Did you, at ne time” rie fF 


ayn 





(t) The indemnity was given to the satifactitih ne the Judges, a df the" ex. 
ecutors paid the amount of the yerdict into Court.’-‘Thus termi in’ 1802, © 


ied f > 
re ® suit commenced, in fact, twenty years before, in 1782! 


American 
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1802. ‘American war, join ‘the ‘British “army? 2d. Or ‘take ’ah/'o, 
CX— of allegiance to the” king “of Great Britain? ' 3d. Or’ were” — 


attainted of seca atte t the. United States, or the state ¢ 

Pennsyloania?’ Mr. Gibbs declined answering the questions; and 
(after some altetcation) his ‘son, the defendant, shaking his fist 
at Beckley, said, 1 sée you t to-morrow.” eg 


Two-grounds-of cm hoa were taken by Ingersoll sud Lewis: 
1st. Thae-the judge of the election.was not . the performanee ; 
of a.duty, when he d such.questions to an si age The # 
act of assembly declares who may,vote; and as tothe enume 
rated requisites ta constitute a: fu of .voting, the mPa. : ah, 
or affirmation, may: be demanded. After the repeal of the tes 
laws, every citizen, who had not been attainted, had.a rig + : 
vote. But the questions are not pointed to the qualification d ig 
signated in the act; the answers to those questions might tend « 
criminate the voter himself; for, if attainted, he would still be _ 
liable, (notwithstanding the treaty of peace) to the corruption of 
blood,.under the old state constitution, the treaty of peace ‘ 
operating as a.reversal.of the attainder ; and.no lawyer.ever s 
gested, or would assert, that.a man’s yote could be rejected, 
less he answered questions thus tending to. the exposition of j 
own guilt. 1 Styl. Pr. Rep,.675. 3 Bl. Com. 268. 363,:4. Do 
572. Salk, 153.4 State Prials, 747. 2ds That: it. is 
on the present indictment, to prove that the defendant -a 
with design to influence unduly, .or to, overawe the. election, or 
to restrain the freedom of choice: whereas it is. evidently the 
case of a son interposing, to protect an aged and infirm: parent 
from insult; and his actions, as well as words, were.the —_ 
ebullition of sudden passion. 


Reed and Dickerson, for the commonwealth, admitted 
answer could be exacted, which would expose a man.to } 
consequences ; but they insisted, that the answers to the quem 
tions proposed (though in the affirmative) would not, at thisd me 
involve the voter in any jeopardy of life, liberty, Property, 0 
penalty. The answerscould only prove him (if in the 2 
tive) to be an alien; and an alien may certainly be ‘ompellat 
disclose his foreign birth. Parg. 164. The questions were cale ye 
lated to ascertain a fact, on which ‘the right to vote depended 
None but citizens can vote. Now, although every man (even: 
native of America) had _a right to chuse his party in the’ De 
tionary war (1 Dall. Rep. 53.) yet, if he took an oath of z 
ance to Great Britain, or joined her armies, he detérmineé 
election; and in neither of these cases, any more than in the'c 
of an attainder, could he vote at our élections, as a ‘qualifie 
citizen. If, then, the judges of the election acted” shit 
limits of an official discretion, in properins:. the quéstions, th 


if 
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ih/'oath ff  fifted fist, and threatening words, of the defendant, bring the case 1802. 
re you § ‘clearly within the description arid punishment of the law. —— 
ns; and | The Coury delivered a full and decided opinion, in the 


the election, were illegal; that Mr. Beck/y could-not, therefore, 
ae be considered in the execution of his duty, When he insisted 
Lewis: - por an answer to those questions; and that,’ Sess wer the ‘ 
Fmance § ‘defendant was not liable to an indictment, under’ thé’ ‘election 
Alte law (however he might otherwise be Fe) of resisting, ‘in 
ther, to answer ques- 


his fit | charge.tothe Jury, that the questions, proposed by the judgés ‘of 


enume- § the way that he did, the demand upon his 

“S Oath ions tending to criminate himself. 

ae = Verdict, not guilty. 
right to eee erdict, not guilty. 
tion de.” ) 

tend to! 

“le The C versus Fraeiilin 2?" 

otion off F 1c Commonwealt versus ranklin ez al. 

oy oe ey drut Session 1801, of the Court of Quarter Sessions, the 
ted, - -& grand jury of Luzerne county presented the following indict- 
n of hig ment: 

, Do “ Luzerne county ss. 

id “The Grand Inquest for the body of the county of Luzerne, 
it «a “ upon their oaths respectively do present, that» Fohn Frankin, 


‘tion, Or “Elisha Satterlee, and Fohn Fenkins, alb-late' of the said county, 
ntly the -yeomen; on the first day of Augwst, inthe year of our Lord one 
n parent “thousand eight hundred and’ one, at the county aforesaid, and 
he mere “within the jurisdiction of this Court, -unlawfully. did com- 
ee “bine and conspire, for the purpose of conveying, possessing, and 
“ settling, on certain lands within the limits of the county afore- 
“ gaidunder a certain pretended title not derivéd from the au- 
“thority of this commonwealth, or of the late proprietaries of 
“Pennsylvania before the tevolution, to the evil example of all 
'* others" ih like manner offending, contrary to the form 6f ‘the 
“act of gerieral assembly of this state’in such’ case’ made and 
* provided, and against the peace and dignity of the common- 
“wealth of Pennsylvania, &c. : 
And the Jurors aforesaid, upon their oaths. aforesaid, do 
“4 further respectively present, that the said Fohn Franklin, Elisha 
« Satterlee, Fohn. fenkins, and Foseph Biles, all late of the coun- 
“* ty aforesaid, yeomen, on the first day of August, in the year of 
* our Lord one thousand eight hundred and one, at the county 
“aforesaid, did combine and conspire for the purpose of laying 
+ “out townships, by persons not appointed. or acknowledged by 
“the laws of this commonwealth, to the eyil. example of: 
_“ others in like. manner offending, con to the form of the 
, “.aet_of assembly of this state i ea sts ia Sided, 
: “+ and 


Casts Rutep and ApjvpceD 1N THE 


pane Sapiont, the pence el scliemitnght she: commen 
q Beet aks’ a Pe 
« JOSEPH B. M‘KEANY _ 

; as “ Attorne’ ey-General.” 

A certiorari tania? at rab instance’ of the defendants, (Fe . oy 
move the indictment from’ the’ Quartér Séssions into, ‘the C rc ao 
Court; directed, however, to the Judges of the Court of Cot me f 
Pleas of thé county } requirmg the return of an indictment ag : 
the four persons named in the. second count, for both offen 
prea. returned by the associate Judges of ‘the’ n 


On the trial of the indictment, in the Circuit Colts: at a/abes ; 
sion held at Wz. lkesbarre, Luzerne county, in May pore the Jury 
found a special verdict, in these terms: | ie 4 


“ And now a Jury of ‘the county being calléd, came, to wit 
“ Thomas Duane, Lazarus Denison, Peter Gribb,: ohn Cary, 
“ Nathan Beach, Thomas Wright, Ebenezer Slocum,’ athan Wal 
“Jer, Abel Pierce, Facob Bédjord, Timothy Beebe, and Abiel Pe 
“ lows, who being duly impanelled, elected, sworn, and: affirm. 
‘““ed, to try these issues, on their oaths dad affirmations, do f i 
“ that the defendants, Fohn Franklin and Fohn bien. z 
“ after the 11th of Apri 1795, at the county of 
‘‘ spire and combine for the purpose’ of dosveyint, tohesal 1h 
‘and settling, on lands within the said county, under a pretend de 
“ title not derived from’ the authority of this commonwealth, or 
“ of the late proprietaries of Pennsylvania before the revoluti¢ a 3 
“ contrary to the form of an act of general assembly of this cc 
“ monwealth, passed the 11th of dpri/ 1795, entitled an act 
“ prevent intrusions on lands within the counties of Nort} ampten, 
“ Northumberland, and Luzerne. And the Jurors prs ; © 
“ their oaths and affirmations aforesaid, do further find that the 
“ said Fohn Franklin and Fohn Fenkins, after the 11th of 4 
“1795, at the county-aforesaid, did conspire and. combine. 
“‘ the purpose of laying’out townships in the said county zi 
“ gerne, by persons not appointed or acknowledged by. the fa laws 
‘‘ of this commonwealth, contrary to the form of the act.of ) 
“ general assembly afrekaid: but whether the said defen : ant 
“are guilty in manner and form as _they stand indicted, th 
“know not, and pray, therefore, thé Opinion of the. 
“ if the Court here should be of opinion that the said act of g 
“ral assembly is not.contrary to the. of 
“¢ States, or of the state of Pennsylvania, then they. find heh 
‘‘ defendants guilty in manner and form as they stand. anlic 
“+ but if the Court should be of opinion that the said act of ge 
** neral assembl A i contrary. toto the constitution of the Unit 
“ States, or of the state of Pennsylvania, then they. oom aid 
** defendants 
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And the said Blake Satterlee and Yoveph Bie they fd | NOb~ ey 
_ guilty in manner and form: as they indicted” 
savage J ding of the jury, the defendant filed the following 
reasons in , vi Bs: 


ir arrest 0 judgment: ¥ 


"Ast. The Jaw on which this indictment is grounded, is uncon- 
ame” . nal. 4 e > 8 ‘ 


_, 2d,. The offences charged are not described: with conveniént 
and legal certainty...» a : Jy iy 
4 3d. No, act is.stated, in either count, to have been committed 
mm pursuance of the combination and conspiracy. 
_ 4th. Two different crimes are charged in the first count of the 
indictment. | : 
. Sth. It is not stated in the second count, that the combination 
and conspiracy was to lay out*townships within Luzerne county, 
orelsewhere, nor are the townships in any wise described. 
6th. The cause was never pending in the Circuit Court. 
ath. The certiorari is to remove an indictment -against four 
rsons, for two offences; and there is no such indictment. (1) 
«The act of assembly, to which the indictment and proceedings 
‘refer, was passed on the 11th of April 1795; 3 State Laws, 703. 
‘Dail. edit. and thé sections material, in the present case, were 
: the following: ; abit 
Sec. 1. “ Be it enacted by the senate and house of representa- 
« tives of the commonwealth of Pennsylvania, in general assembly 
“ met, and it is hereby enacted by the authority of the same, That 
“ if any person shall, after the passing of this act, take possession 
“of, enter, intrude, or settle on any lands, within the limits of 
“the counties of Northampton, Northumberland, or Luzerne, by 
“ virtue or under colour of any conveyance of half share right, 
“ or any other pretended title, not derived from the authority of 
“ this commonwealth, or of the late proprietaries of Pennsy/va- 
“nia before the revolution, such person, upon being duly con- 
« victed thereof, upon indictment in any Court of Oyer and Ter- 
“miner, or Court of General Quarter Sessions, to be ‘held in 
“ the proper county, shall forfeit and pay the sum of two hundred 
* dollars, one’ to the use of the county, and the other half 
to the usé of the informer; and shall, also, be subject to such 
« iniprisonment, not exceeding twelye months, a8 the Court, be- . 
“fore whom’ such conviction is had, may in their discretion di- 
ie rE EN 7 ana 4 
Sect. 2. And be it further enacted by the ririt aforesaid, 
“That every person who shall combine or conspire for the pur- 
% poSe of conveying, possessing, or settling on any lands within 


’* (1) The’ 6th and 7th exceptions were filed, at a subsequent stage of the 
cause, after the Ist exception had been over-ruled. 


Vox. IV. 2L the 





1802. “ the limits aforesaid, under any half share right or 
——/_ “ title as aforesaid, or for the purpose of laying out to 
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“ persons not appointed ‘or acknow! by the laws of th 
“commonwealth, and “every” person that shall be aceéssary 
“ thereto, before or after the fact, shall, for every such offence, 
“ forfeit and pay.a sum not less than five hundred, nor more 
“ than one thousand dollars, one half to the use of the.county, 
“and the other half to the use of the informer; and shall, also, 
* be subject to such imprisonment: at hard labour, not exceed. 
“ ing eighteen months, as the Court in their discretion may di. 
“ rect.” i. Sg ( 


It was agreed by the attorney-general, and the counsel for 4 
defendants, that the leading question, whether the act of m | 


bly was constitutional,.or not, should be argued. in the Sup ‘ 
Court, before all the Judges. - Notice. was regularly given oF 
attorney of the defendants, that the case would be argued at the — 
present term; but they did not appear, nor apply to counsel te 
appear for them, till the argument had actually commenced; a 
then, upon being refused.a'term’s.delay, their counsel ( a 
for want of preparation, declined entering into the discussions ~~ 


bo 


The case was opened, and argued, by Duncan, for the commie 


wealth. He traced the history. of the Wyoming controversy, atid 
referred to the decree of Trenton, (30th December 1782: 8°vah, 
Journ. Cong. 83, 4.)'as finally terminating the question of boun 
dary and jurisdiction, between the states of Pennsylvania and 
Connecticut, in fayour of the former. From that period, every 
settler, under a Connecticut title, must be regarded as a 
trespasser. 2 Dall. Rep. 306. The ordinary process of the/law, 
however, was not sufficient to restrain, or repel, the intrusions — 
upon our territory; the legislative attention was imperioush 
drawn to the subject; and am act was passed, on the 11th »of. 
April 1795, to punish, as criminal offences, the taking possession - 
of lands, or conspiring to convey, possess, or settle, them, in the - 
counties of Northampton, Northumberland, or Luzerne, under 
any title not derived from Pennsylvania. 3 vol. State Laws, 703, 
Dail. edit. Upon. the first and Secgnd-sections of this act, the 
present indictment is founded; and a constitutional objection is” 
raised, to quash the indictment, and defeat the beneficial P 
tion of the act.. This constitutional objection has, 6n other/ocea- 
sions, been branched into various points. ~ : ee 
ist. The act has been said to be a violation of the first section — 
of the ninth article of the. state constitution; which declares,” 
“ that all men‘are born equally free and independent, and have 
“¢ certain inherent and indefeasible rights, among’ which are those 
“* of enjoying and defending life and liberty, of acquiring, pos-~ 
‘*-sessing, and protecting property and reputation, and of pursuing. 
* their own happiness. ’ eA. 
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We answer:. Property is a creature of society; an 
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From ‘the: nature of the right of property, it is a perfect and 
‘exclusive t... ‘Fhe ag it wes consent that/the 
boundaries ‘of Pennsylyania.embraced the Wyoming district of 

ntry, the right of property became absolute and exclusive in the 
‘state; it would be absurd to suppose¢ that Covpectiess, copia, also, 
possess an exclusive right of property in the same land; and, 
yet, without such a supposition, by what principle of general law, 
what positive statute, what express, or implied, contract, can her 


{ pe confer a possessory, or usufructuary, interest’in the land? 


o man could obtain from Connecticut a legitimate right to ac- 
‘quire, possess, and protect, property, which belonged to Pennsyl- 
vania; and the constitution could only intend to ‘recognise and 
"sanction a legitimate right, for those purposés. a 


» 2d. The act has been said,to be a violation‘of the constitutions 
fof the United States and of Pennsylvania, masmuch as it creates 
“a new-offence; punishes, ex post facto, the exercise of +a ‘claim, 
legal in its origin;-and impairs the obligation of contracts.» 

We answer: The intrusion, forcible or clandestme, upon the 
“territory of a sovereign power, is an offence malum in se. > It is 
an attack, not only upon the national property, but upon the na- 
tional sovereignty... If done by. individual . citizens of, another 
state, it is a high misdemeanor; and if done with the sanction of 
their government, it would be .a just cause,of war, But. it is 
adding insult to outrage, when the. citizens. of, the state itself, 
deny her right and authority, and parcel out her Jands, ‘under 
the authority of another government... The offence is flagrant, 
against every. principle of political economy; and» always. has 
been held indictable. .2 Hawk. P. C. 210. 4 Bl. Com. 128. 32 ZH. 
8c. 9, Long, however, before the Connecticut claim began to 
operate, Pennsylvania (in 1729-30) had introduced a similar law, 


‘to prevent purchases of land,from the Jndians; annul all con- 


tracts for that purpose;»and. to extend the English. statutes, of 


‘forcible entries and.detainers, to the case of eany. upon. lands, 
_not-located, orssurveyed, by some warrant, ‘or orde 
proprietary... 1 State Laws, 248. Dail. edit. And even in the year 


r, from the 


1700, (which law.was inforced by additional sanctions in 1769, 


‘Ibid, 503,) itehad. been declared, “ that if any person presume to 


“ buy any land of the natives, within the limits of this province 
“ and territoriesy without leave from the proprietary thereof, 
“every. such bargain, or purchase, shall be yoid, and of no ef- 
‘* fect.” Ibid. 3. 8a y, then, that the Connecticut title, originated in 
July 1754 (as it is alleged) in a purchase from the Indians: by 
4 positive subsisting law, the purchase was void; it tould afford 
no lawful ground for subsequent contracts; and, of course, no 


. contract, 
Aa 


. ahie. ” 
d the right, "1802. 
jn all its modifications, of acquisition, possession, and mane —_— 
_ -regulated by: positive law...2 Bl. Com. 2.. 3 Dali, Rep. 391+, 394. 
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1802. contract could, in this ‘point of view, be impaired hy the ‘dct: 
“y——/ against intrusions. Say, that the contract, is only to be-regardedy 


as between Connecticut and her ees: the contract is neither; J 
annulled, nor impaired, if the subject of it belonged to Connectiz. | 


cut; but surely a contract with Connecticut could give no right © 
to enter upow lands’ that'belonged to Pennsylvania. The oblig: 

tion of the contract lies éxclusively ‘tipon Connecticut; and Penns 
sylvania does not, in’ any degree, impair it, when’ she merely 
says, that it shall not be forcibly transferred to her. ‘If, there.” 
fore, Pennsylvania had a right to legislate for the protection of — 
her property, for the. vindication of her sovereignty, is there in 
the manner of legislating; any violation of a constitutional, op 
established, principle of jurisprudence? No: the offence is des | 
fined, and the punishment prescribed, not ex post facto, in teferd 
ence to past intrusions. and conspiracies; but expressly contemig 
plating those which shall occur; after the enacting of the law. — 


Sd. The act has been said to be a violation of the state coms) 
stitution (art, 9. s. 1.) by destroying an equality of rights; inag 
much.as its provisions do not-apply to the whole state, but to 
particular district, composed of three counties. 


We answer." The grievance’ is local, and the remedy ought 
therefore, to be locally applied. . The usurpation and intrusion) 
prevailed only in the counties of Northampton, Northtunberlandy 
and’ Luzerne; and the proceeding against the intruders by evieg) 
tion and restitution, is. not a novelty in our law. In criminal 
cases, the award of restitution always follows a conviction; an 
in casés of forcible entry and detainer (when, too, thepublic digg’ 
nity is not involved) restitution is the appropriate execution of 
the judgment, in favour. of a prosecutor. * 


4th. The act has been said to be a violation of the constitus, 
tion, because it destroys, or suspends, the right of entry. ; 

We answer. ‘It cannot be seriously supported, as a legal pros 
preitian, that it is unconstitutional to deny a right of entry on 
ands in one state, under an authority derived from the governs 
ment of another state.. Even as to estates derived from herself 
or as ‘to estates ‘belonging to her citizens, the state* may,’ anc 
positively does; by an‘act of ‘limitation, destroy the right of’ en# 
try. 2 State Laws, 281, 2. Dall. edit. But the act of assembly, inf 
discussion, if fairly construed, does not affect a right of entry; 
to prevent ‘the bar of the act of limitation, or to’séal a lease, fo! 


the purposes of eae -Aysuat but only an‘er purpos 
of intruding-and settling upon the lands, in ance of the sp 
rious title of Connecticut. .° a 


5th. The act has been said tobe a violation of the state cone 
stitution; because it exercises a power, in its nature judicial, and 
not legislative. . 
We 
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\e'dct. | | We answer, The act’ neither undertakes to investigate facts, 1802. 
arded: | wor to pronounce a judgment. It prohibits the:doing’of certain yw 
either; | acts; and if the acts are done, it leaves to the Courts of justice, 
nectis. | the exclusive province of trying and deciding upon the case. ~ 

right | ; igh sun mo a 


~ § 6th. The-act is said to be a violation of the:second section of , 

enn. 4 the third article of the constitution of the United: States, so far.as 
ferely) | it provides, that the judicial power shall, extend to controversies 

ere. | between citizens of the same state claiming lands“ under grants 
of different states. . ‘ere 

We answer. The Federal Courts have no criminal jurisdiction, 
extept in the cases expressly authorised by the ‘constitution and. 4 
laws of the United States; and the present case, considered as a % 
criminal one, is clearly not included in the delegated authority of 3 
the constitution or laws. Considered as a civil case, it is neces- 
sary, for the claim of federal cognizance, to-show that Connecti- 
cut had actually issued grants, for the lands granted by. Pennsyl- 
gania, which has never yet been pretended. For, the 9th-article 
of the confederation had takef cognizance of “all controversies, 
“concerning the private right of soil, claimed under different 
' “ grants of two, or more states, whose jurisdiction, as they may 
“ respect such lands and the states, which passed ‘such »grants, 
“ are adjusted, the said erants, or either of them, being at the same 
‘time’ claimed to have originated antecedent to such»settlement 
“of jurisdiction”” And the existing federal constitution,- also, 
calls, expressly, for a claim of lands, under grants of different 

states, before the case of federal cognizance’can arise. That the 
” word grant is'thus used in its legal, technical, sense; 2 Bl. Com. 
317. and that no such grant was ever made by Connecticut 
prior to the decree of Trenton, will satisfactorily appear from 
the journals. of congress: 8 val. 74. 9 vol. 156., 10 val. 294. to 
299. After all, the constitution of the United States only secures 
the right of action, which may subsist without the right of entry, 
and’is not destroyed, or impaired, by the ‘act of assembly; an 
act of public police, for the purposes of internal, self government. 

Dallas, in conchiding for the commonwealth, divided. the con- 
sideration of the general question (whether the act was constitu- 
tional?) into an inquiry, ist. Whether the subject of the. law, 
was constitutionally proper? And, 2d. Whether there was any 
departure from constitutional principles, in the regulations, for 
. carrying the into. effect? ey 
7Urpos “dst. It is® 


entry 







of every government to protect the rights 
he spi of property, and rve the public peace. An evil subversive ; 
SH of those rights, fatal to that peace, existed in Pennsylvania at the 
te consi Petiod of passing the act, The state laws, then in-force, were in- ; 
ial; and) Competent to a cure of the evil. The federal government could 
“"@ not interpose, either with its legislative, or judicial, power. And: t 
We! ts unless. 
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1802. unless the state could administer to her own relief, the case was. ig 
ye desperate and. dreadful. . bina tet; "we ae 
-What was the evil that existed? By the decree of Trenton,it | 
was settled, that Pennsylvania, had the. exclusive right. of save.” 
reignty, soil, and pre-emption, as to the lands in question; by qa 
'_retrospectiye récognition of the boundaries, described. in the char. 
ter from Charles the’second to. William Penn. The laws of Penn. 
sylvania must, therefore,-be applied to every transaction respect.” 
ing those lands; and in the yeats 1700: and 1729, it had beey’ 
made unlawful to purchase. any part of them from the Indians, 
1 State Laws, 5. 248. Yet, in Fuly 1754, the Susquehanna and - 
Delaware companies, in defiance of the laws, oe a.p e 
from the Jndians; and without:a grant from Connecticut, ora. 
grant from Pennsylvanja, but merely under colour ‘of. a. grap 
m the Indians (which the acts of assembly declared to be null’ 
and void) they, and persons succeeding to their pretensions, haye) 
continued, from that time to. the present, to annoy the peace,.and 9. 
to insult the, government of Pennsylvania, by the most flagratip 
acts of outrage, usurpation;,and contumacy ; insomuch that eveq 
an attempt was made to erect an imdependent state within het 
territory. 2 vol. State Laws, 82. Reviewing, however, the transagy 
tions only subsequent to the final decree of Trenton (30th Decem 
ber 1782) we find, that the district of country, called the Seventem 
Townships, was all that the Connecticut claimants then occupied) 
But, still, as Pennsylvania had previously issued grants.for the 
same land, she. was bound, to sustain the rights of her granteeg: 
Every pacific and.conciliatory instrumént was employed, for th 
purpose, before the state resorted to force, or to denunciation 
Commissioners were appointed to negotiate a compromise be: # 
tween the adverse claimants; and an act was passed on the 13th | 
of March 1783, to suspend all process against the Wyoming set. 
tlers during the-negotiation: 2 vol. State- Laws, 146. Hall &. See) 
lers’s edit. but the commissioners. were spurned, baffled, and de- 
feated; and the suspending law was repealed,. on.the. 9th of 
September. 1783, because it.was evident, that the clemency. and 
moderation of the legislature “ had been mistaken and treated) 
« with neglect.” Jhid. 197. The spirit of conciliation was, never —. 
theless, indulged much Tonger. An act was passed on the. 15th! 
of September 1784; “ for the more speedy restoring the possess | 
“ sion of certain messuages, lands, and tenements, in Northum. 
‘‘ berland county, to the persons who lately held the same,” and 
had been violently evicted. Jbid. 391. An.act of oblivion and 
pardon was, also,.passed, on the 24th of..December 1785, as. 
all crimes. and offences committed on. or before:the ist. of Was 
vember preceding, under colour of the Wyoming controversy} 
but the supreme executive. council was, at the same time, a 
thorised, to employ a:competent body of the militia, in support 
of the-magistrates. To gratify the inhabitants,.a part of Nort 
umber land 
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on 
: the great effort for the restoration of 
“the act, usually styled “the confirming law,” 
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7 mberland was erected. in ba new county, and called L 


the 25th of September 1786. 2 vol. 465. 486. Dall. edits But 


i “a, 


of March 1787. This act recites, that “the. intérfering” claims 


a | “ haye occasioned much contention, expense, and bloodshed; 


and 
“the assembly being desirous of putting an end to those: vils, 
“ by confirming such of the Connecticut claims, as were acquired 
« by actual settlers prior to the termination of the dispute [by the 
* decree of Trenton] agreeably to the petition of a number of 
“the said settlers, and by granting a just compensation to the 
“ Pennsylvania claimants.” Commissioners were again appoint- 
ed, for carrying the confirming law into effect; but “ when they 
“ met, in pursuance of the law, they were interrupted in their 
“ proceedings by the combinations, threatenings, and outrageous 
“violence; of certain lawless’ people in the county: of Luzerne; 
“and obliged to fly for the preservation of their lives;” ‘aided 


9 by persons who were severely wounded on the occasion.” The 


confirming law was thereupon suspended (29th March 1788) 


. S'vol. 450, 530, Hall & Sellers’s edit. and, afterwatds, on the 
- 1st of April 1790, it was condemned and repealed, as unjust and 
unconstitutional. 2 vol. 786. Dall. edit. During this period of 


legislative patience and conciliation, it is matter of public noto- - 
riety, that é¢very pacific’ overture’ was contemned; every coercive 
measure was resisted, or évaded; the powers of’ government 
were taken into the hands of voluntary associations of individu- 
alsy the sheriffs, and other public officers, were menaced and’ de. 
fied; the commissioners of the government -were insulted, as- 
saulted, and imprisoned; the Pennsylvania claimants were way- 


* jaid-and murdered; the number of intruders was daily augmen- 


ted; and the extent of their encroachments was indéfinitely en- 
d. ‘ 
aor the’ magnitude of this evil, did the laws in force, furnish 
an adequate remedy? “The Connecticut claim ‘was now spread 
over the whole country, extending beyond. the original seven- 
teen townships, throughout the north-western boundary of the 
state. _Where the land was actually occupied--by a Connecticut 


. claimant, no Pennsylvania patentee could safely enter; and the 


. danger increased, if the possession was vacant. The process-of 
ejectment, or forcible entry and detainer; or any other civil pro- 
cess, was not effectual to give to the right of property, protec- 
tion and enjoythent; and even the force of the militia had failed. 


' Phe_evil was an ‘intrusion upon lands (not to try a title, not to 


submit to the dispensations of the judicial power, but) to seize, 
ene and hold, by force, violence, and terror. ‘Fhere was.no 
W, in existence, that could afford a remedy; and, yet, there.is 
a” who will contend, that a remedy ought not to be pro- 
ed. 4 
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case was not. their legislative, or executive, powers, 
either ¢ ) or as an incident to-an express power. It isa 
case of mestic violence ; as to which the federal | ' 
can only interfere, “ on of the state legislature, or of ( 
“ the executive, when the cannot be convened.” Const, 


U. S. art. 4. s. 46 Nor Pde juiced. poor of the aa PS 
States afford relief. It provides, indeed, for a suit between citi. 
zens, claiming grants under different states; but it no where’ . 
vides, for prosecutions by a state, against its own citizens, otis 
mitting olhences against her’ municipal laws. Jdid. art. 3. 8. 24 
Amendments. Acts Congress, 3 val. 131. 1 vol. 53. 8. 9. Ibides8.1 
8. 11. Dbid» 57. #42. “Ibid. 58. 8.13. In the Ciencias , 
Cobbett. 3 Dall. Rep. 467. the principle was discussed and settled; § 
and in Rush y. Cobbett, the jurisdiction of the federal Courts, was § 
adjudged to apply only to cases of contract; and not to a case 
damages, for a 

The competency ‘of the state government to redress the evi 
is a necessary’ inference from the incompetency of any 0 
power, known to our constitutions and laws, unless it is expressly 
prohibited. Now, it is not expressly prohibited; and it cannot, by 
any act of perversion, be assimilated to an attainder law; to ang 
post. facto ay ; or to a law impairing the obligation of contract 
Nor is it a legislative encroachment upon the judicial department 
It decides no question of personal guilt ; it inflicts no punishment; 
it, merely declares in this, as in,every imstance of the penal codé 
what shall constitute an offence, and how the offender shall"he® 
punished. a 
















2d. Havi ng thus vindicated the subject of the law, from he 
imputation of being unconstitutional; it is next to be examined, § 
whether there is any departure, from constitutional principles, it 7 | 
the regulations for carrying it into effect? 


In the construction of a remedial statute, the previous mis. § 
chief is to be considered, Here, the act of assembly describes & 
the offence, inthe very terms of the mischief: 1 “Te mg ca 
“ possession of, entering, intruding, or settling on lands, &c. by 
“ virtue, or under colour of any conveyance of half share righ iy 
“ or other pretended title, not derived from the authority of th 
“ commonwealth, &c.” And, 2d. “ Conspiring for the purpose. 

“ of conveying, possessing, or settling on any lands within thé 
« limit aforesaid, under any half share right or pretended title 
“as aforesaid; or for the purpose of laying out townships of ‘ 
“¢ persons not entitled or acknowledged, by the laws of this com) 
“ monwealth.” If the description of the offence contains nothin 
unconstitutional, does the nature of the punishment? No: iti 
fine and imprisonment ; and the offender is to be removed from) 
the premises, of which he was tortiously,-and unlawtully posses-) 
sed, after full notice of the law, by proclamation, and publishing 

inf 
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’ TP, a 't* - a eke «4 


"in Court. 3 vol. State Laws, 703. s. 1, 2 3.6: ‘This proceeding 1 1802, 
powers, § ‘by indictment, and the expulsion upon conviction, are said, how= \eyyue 


It isa J -ever, to destroy the right of:entry, upon which alone: the civil ' 
‘rnment J “remedy of ejectment can be pursued. But the law contemplates — " 
‘€or of & ‘norsuch entry, in the description of the offence ; for, let.it-be re- ae 


onst, § peated, it is a tortious entry, to hold by force; and not a lawful 
| United Sentry to try a right, that the legislature condemns and punishes. 


ine © After advisement and deliberation, the Judges delivered their 
1s, con. | Opinions, sertatim. Ba Bey tie 
3. $. 2, Suipren, Chief Fustice, Yeates and-Smirn, .Fustices, con- 
lbid.5$. § enrred in declaring, that the act of assembly, on which. the in- 
ealthy, _dictment is founded, was constitutional, in all its relations. 


rts, Wag. _BrackenripGe, Fustice. The second count in the indict- 
cane ment, is founded upon the second section of the act of assembly; 
"§ ‘and the special verdict finds expressly, that the defendants did 
he evil § (conspire for the. purpose mentioned in that section. The purpose 
§ ; ons to lay out townships in the county of Luzerne, by persons 
not inted, or acknowledged, by the laws of this common- 
ft . “wealth.” Now, the term township, indicates a local furisdic- 
& & tion, for objects of local police, with powers and officers to effec 
ntracte  tuate the jurisdiction; and a conspiracy by individuals to erect 
rtmeft. | Such townships, is an encroachment upon the rights and authori- 
+ & ty of the state. It is an offence indictable at common daw; and 
al code. @ the legislature, with a view more effectually to prevent its com- 
shallhe ‘mission, had an unquestionable power to increase the punishment. 
“§ As to the first section of the act of assembly, I'am not pre- 


> = to pronounce, that it is unconstitutional; and, consequent- é 
om the ly, I could not, even on that ground, decide, at present, to arrest . 
mined, # the judgment... But it is enough to observe, that on the finding i 
ples, in § -of the jury, Lshall be ready to give judgment, for the common- “a 
ap wealth, on the second count ofthe indictment, when the subject a 
us mis: | is brought before us in the Circuit Court. (1) i 
scribes § 


1) The cause was argued, upon the other objections, in arrest of judgment, 
Taking: before the Supreme Court, in December Term 1804, See-post. 


s Vox. TV. 
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March: Term: 1803. 


The Mayor, &c. versus Mason. 


IS was a certiorari, to remove the proceedings from he 
Mayor, into this Court; to which he made the following 


return under seal: a: 


“ The Mayor, aes. and Citizens aa 19, 180 . 


Huckstring. 
Amicable action. 


“‘ The defendant appeared before me by consent, and was. 
“« charged on the oath of Barney Cart, and the affirmation of W. 
“« Fohnston, clerks of the High-street market, in her age ence, 
“ with being a person, who follows’ the business of a ie 
“ and selling Serpe &c. at sécond hand. And that the des 
“ fendant did Chis da offer for’sale, within the limits ofthe s 
“ market, butter, aes, emer fowls, eggs, and nuts; contrary’t 
“an ordinance in that case made and provided. I, therefore, 
“* judge, that the atinsten:! pay a fine of 1/. 17s. 6d. and costs’ 
“ 23.64.” +a 


bl 


$ Elizabeth Mason. 


To this return a great variety of exceptions were. filed; 
the argument and decision proceeded, principally, upon the f o! 
lowing: 

ist. It is not stated, at what place the defendant followed. the 
business of a huckster. 


2d. It is not stated, m what city High-street market is situs 
ated. 


(1) An exception, that the words “ of Philade/phfa” had been omitted, in the 
corporate title, was waived. There were several other cases, depending on 
thte decision in this case. 3d. I 
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_ © $d. ‘It is not s against which clause of the ordinance the 1803. 
_. defendant had off 8 pia: Fae 
: . 4th. It is not stated, that the defendant was convicted, though 
“2% F judgment is rendered against her. ie) ie ee 
van "The exceptions were su by M‘Kean and Porter; who 
a A cited, 1 Burn. 409. 142. Ordin. 29 March 1798, s. 16. Bosc. 12. 
“5 9 4 Burn. 411. 5 State Laws, 265. 1)Burn. 498. 3 Mod. 159. 
rie 2 Burr. 1163. 4.Burr. 2063. 5 T. Rep. 253. 2 Burr. 1176. 
‘Hullock. 19. 200, 201. Bull. N. P. 333. Gilb. C. P. 225. 234, 5. q 
Salk. 378. 2 Hawk. 250. °1 Stra. 316. 2 Stra. 1120, | a 


ae Dickerson (the solicitor for the corporation) endeavoured tol 
ye answer the exceptions; and cited 1 Stra. 816. 10 Co. 125. 1 Bac. 
a Abr. . ; 


But, by the Court: Some of the objections are insurmount- 
able, In the first place, it is not sufficient to state the evidence; 
but. the ‘magistrate must go on to declare, that-the offence 

‘committed, and the defendant thereof convicted. Here, neither 
» ‘the offence, nor the conviction, are tobe found in the. proceed- 
ings. In the next place, we have no statement where the defend- 
ant carried on the business of huckster; and it ‘might be where 
it was no offence to do so; or where the corporation had. no. ju- 
’ risdiction to punish: it as an offence... The, proceeditigs’ are, 
* therefore, manifestly erroneous, and must be set aside. ~* 


‘ 


Black, Plaintiff in Error, versus. Wistar, 


Ts error, from the Court of Common Pleas of Northimber- 
land county. The case was, briefly, this: Wiliam: Wistar 
brought an action of debt against Yames Black, m the Common 
Pleas, to April term 1798. The writ demanded: a debt of 766/. 
9s..5d. The declaration demanded a debt of :766/.\4s8. 5d.’on a 
bill obligatory for that sum, dated the 28th of May 1796; and 
re payable in three months with interest. On the 10thof September 
1798, judgment was entered for 869/. 3s. 6d. with costs. A’ 7. 
ja issued to Fanuary term 1799, for 766/. 9s. 5d. which was 
regularly returned, “ Staid by order of plaintiffs attorney;” with 
an additional indorsement, signed by Black, the defendant be- a 
ved. the low, in’ these words: “I agree that the sheriff return a levy on * 
eh “ this writ, as of the term to which it is réturnable;” and sucha : 
18 Situs *Yeturn was accordingly made, at a subsequent period. On the 

isth of ¥uly 1800, the sheriff held an inquest, by virtue of the 





a above fi. fa. and returned the inquest annexed to the writ. The 

in the, ‘Inquest condemned the property; and it was afterwards sold on 
a vend. exp. when Wistar became the purchaser. i 

The 
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ee ee Fie Vike Woek aN Re Be Sa ind 
at The ieee aan rope oo Se Sea 
sum recovered. So be a 
Sd ‘The judgment nae ened afr the defend’ apa 
wees a Ms Seek Dolan ao, IDE JOT So ae 
according to any rule. . Kg 
4th.- The execution varies fom the judgment, i in the: sum f 
which it issued. 


Sth. The execution was fererned by the sheriff to 
“term 1799, as having been “ staid by order of p 

;” but after that, another return was made; to wie. “4 
as the lands and tenements of the defendant had been les 
“upon;” and an inquest was held upon the estate, im 
1800, by virtue of which the land, &c. was condemned, wit 
any other authority, than the 7. fit that had been returned, 
aforesaid, to Fanuary term 1799. 


6th. The general errors. 


The. case was argued by WV. Til heen en ee 
ror, who cited the following authorities, principally to. she 
that the variances in the pS count, judgment, and execu 
tion, were fatal. 1 Cro. 198.434 5 Com. Dig. 254/C. 13. 1 Cra 
E. 829, 308. Boh. Inst. 534. Reg. Plac. 282. 8 Vin, Abr. 474% 
pl. 1.4 A. 2. Br. Errors, pl. 7. 9 H. 6. 38. 9 Vin, Abre At 
pl. 6 Co. Litt. 288.8. 1State Laws, 73. s. 9 3 Bac. Abr. 36 
P. Ibid..570+ Roll. Abr. 778.3 Com. Digs 313. I3. 


M‘ Kean, for the defendant in error, ‘proved that the judgment. 
had been entered by the consent in writing, of the defendant's” 
attorney, for the exact’ sum agreed upon. Hie then moved, ‘fe 
leave to amend the execution by the judgment; citing the f ok 
lowing authorities, to show the extent to which amendments I f 
been permitted, in every stage of a suit. 8 Rep. 157. 16 1 
Car. 2. c. + 1 Vent. 100s: 5 Geo. 1..¢. 43. .2 Bl. Rep. 836.4” 
Suppl. Vin, Abr. 228. pl. 6. 1 T. Rep. 782.1 Bl. Rep. 4620 
2 Vent. 152. 8 H, 6. c. 15. 14 Ed, 3, 1 Wils. 303. 6 T. Rep 
450. 1 Sup. Vin. Abr. 210. pl. 9. 


The Court (adverting to the proceedings by consent, to dal 
means of amending the process by the precipe, and the f. jus w 
by the judgment) b Ries wey had doubt upon the case. 

-Audginans affirmed. 4 
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Mitchell, Plaintift 3 in F Rerce. versus Smith, . dat 


PRROR from ‘the ee Pleas of Luzerne coun- 
; where an action of debt had been brought by Smith, for 
bs: i ioe of Cah, against Mitchell, upon a single* fakoae 
es dated the litho of March 1796, for 483 dollars and 33'cents, 
pay: ble in three years with interest. The defendant ples 
ment, with leave to give the spécial matter in evider 
eupon issue was joined. Qn the evidence, it 
;note was given for 1500 acres of land, lying in Pp 
pe ith field, im the county of Luzerne, out of th the seventeen town-. 
ships, which ‘Smith conveyed to. Mitchell, at the time of the sale; 
-that,the land had been granted to Smith by the committee of the 
' hanna company; that Mitchell had been in the actual and 
ion of the land:from eee the sale; and) 
had a full knowledge of the law o il 1795, against in- 
os under the Conaecticys title; as well a the general dis- 
_ pute, ini to lands in Luzerne county. On the trialin April 
_ “SR term 1802, the defendant below insisted upon three 
In cgR Ast. That the consideration of the contract; was ie arid 
sho paperciore; the bill, or note, was ‘void. 2d. That the*transaction 
xecus § was against the policy of the law. 3d. That the: consideration’ 
1 Crom ees. Rusu, President, in his charge to the jury, delivered ° 
- 474 amopinion against the defendant, on all the points; -and ‘con- 
#) § cluded with stating, that “ if the jury are of opmion that the de- 
) “fendant knew, -and was acquainted with, every material cir- 
_ * cumstance, relative. to the bargain, it is their duty to make him 
J “pay the money, with the interest thereon. But if they are of 
: + opi nion, that he was, in any degree imposed upon, or pur- 
“, b Lesed ignorantly ; in that case, they ought to find a'verdictin | 
ps his favour.” (1) To this charge, a bill of exceptions was ten- _ 
dered _ 


; Su Ay 1) The following was published, as a copy of Judge Rusu’s charge’ 


Rust; President. With respect to the first point, that is, the illegality of 
the bond, his depends upon asound construction of the Intrusion Law, and 
has already been decided by this Court.*. The act is pena) and made the 
offences described in it indictable. The offences being wholly new and created 

©@ bythe act, the parties can be punished in no other way. ‘The law says not a~ 
word with respect to the contract; but points its Parra only against 
‘the’ Persons of 4 offenders. Laws similar to laa ve been aoe in 
England, against forestalling, regrating, and se pretended titles; all 
which inflict penalties on the sons of those who shal ss them; but | 
it has never been supposéd, that they affected, or epee the validity of 
thecontract between the parties, in in the smallest degree. For these reasons, it 
is the opinion of the court, that the Intrusion law has not destroyed or vitiated 
the contract between David Smith and Reuben Mitchell. 

The 2d reason assigned by the counsel for the defendant to set aside the 

contract, is, that it is against general or public policy. 
* Avery’s Executors vy. Fenkins.- 


When 
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1803. dered and allowed ; andthereupon the present writ of error was 
instituted. rat “ ’ Tae 


The argument, for the plaintiff in error, turned. upon:'this’ 
single proposition: “ That ny ant on which the debe 
“ arose, was prohibited by, the law. of igen 9 aroma Dill, .on. 
“ note. (being made the.evidence of the d ! 

“< policy of the law, and was, in its nature, a nullity: so that, 
“« Court of Pennsylvania would sustain an action upon it; thg 

“ the statute did not expressly declare it to be void.” 3 Stay 
Laws, 703. Dall. edit. Cowp. 39. 729. 734. 3 Burr.1568. 1] 
Rep. 55. 1 Vez. 276. 3 Burr. 2234. Yelv. 197. 2 Lev. 1746 GR 
Wms.185. 5 T. Rep. 120. Doug. 671. 3.T. Rep. 456. 4 TR 


ri. 


“tie s 


When the legislature pass a law upon a particular subject, it is the duty 
the Court to see it carried into execution in the manner described in the 
and in no other. Thus, when the English parliament enacted, that. who 
shall buy any goods, wares, &c. on the way to market, &c. shall be liable 
fine and imprisonment, the did not think proper to go a step bey 
the law; though See pak tok agape rena sang a ull 
was repugnant to sound public policy, against the poli Ww itst 
The contract was wlwmitiea to bevalid and binding between the parties, th 
they were punishable for their conduct. se  * 
It is readily acknowledged, that every such contract and sale of land, with 
livery of possession, is contrary to the interests of the commonwealth of Per 
vania; and so is every forestalling contract, or sale of a pretended title, repugms 
to the interests of that country, where the laws forbid such contracts, and 
penalties on those who enter into them. The daw ical! wtpprane, tae cont 
to be injurious to the interests of the country, and against Brig hod the! 
which forbids the act to be done. But, unless the law expressly destroy 
contract, I do not conceive a Court of justice is authorised to do it, on 
ground of its being against the good of the public. It would be an assump 
of legislative power. Ye 
The 3d and last reason, for setting aside this contract is, thatthe conside 
ration has failed. When we speak of the consideration of a contract failing, 
is: understood, that the bargain turns out different from what was expect 
The rule is, where the party is deceived, or imposed upon, he is not obliged 
pay his money. For example, if 4. sell a Susqueharna title to B. who is ignoray 
of the total defect of such title; there is no doubt 3. may avoid the sale, ¢ 
the ground of want of consideration, and imposition. But that is not the.cas 
now before the Court. Here it is admitted that Mitchell knew of the int 
jaw, and the circumstances of the dispute relative to titles in this co 
Mitchell, therefore, bought with his eyes open, and now comes forward to he 
relieved from his contract. In such case what is the language of a Court of Cha 
cery? If both parties meant what they did, and were acquainted with the wha 
circumstances of the bargain, and if neither was deceived, the a 
must stand. 


4 


true, that where two persons en, in an illegal trans 
‘the defendant shall be preferred: bat as this maxim 
ontract to: be i it cannot apply here. ga 
‘ Upon the whole, gentlemen, if you are of opinion, that the defendant knew 
was acquainted with every material circumstance relative to the bargain, iti 
your duty to make him pay the money, with the interest thereon; but if 
are of opinion he was in any degree imposed upon, or purchased ignorantly 
in that case you ought to find a verdict in his favour. 1 
The ay retired a few minutes, and returned with a verdict in favour of 
plaintiff, for the amount of the sum mentioned in the note, with interest: 
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"466. ‘5 T. Rep. 599. Cowp. 341. Carth. 252. Cro. E. 788. Hob. 
sy ingle pedal scien aha 


For the defendant in‘error, his right to recover: seiabe ns” 
bt on various grounds: ist. Because the bill, ‘or note, is 
. erg 2d. Because the drawer of the’note, re- 
hes ‘a consideration for it. Sd. Because it was given without 
or imposition, under a knowledge of all the im 
it would be good even as a voluntary be 
it is not rendered void by any statute; the acts’ 
ee lig gin teone ato: nt and eviction But ever, 
a contract for the land, or a sécurity 


1803. _ 


ay haa and void. 6th. “Liat it is not” 


wh oa policy of the law (as in the cases cited upon 
eee of the debt. 3 State Laws, 

4 Ibid. 198) 1 Burr. 545. Cro. F. 643. 1 Show. 398. 
Cape's: 2 Atk. 251. 2 Vez. jun. 422. 1 Wils. 229. ker. 


. 3 T. Rep. 418. 2 Burr. 1077. 3 T. Rep. 456. 6 T. Rep. 
i. 7 T. Rep. 601. Doug. 670. Bous. ee oe eee 7 


ares, seriatim, pronouncin q 
a nc en, to be unla against the public 
pe icy so, law. They, olen: decided, that no Court of 
is stice in Pennsylvania "could lend its aid to effectuate such “a 
“gontract; and, consequently, reversed the judgmient of the Court 
“of remebite View (2). 
Judgment reversed. 


_ .W. Tilghman, for the plaintiff im error. 
* ‘Rawle, for the defendant im error. 


Passmore versus Pettit and Bayard. 


IS case came before the Court, on exceptions to the re- 
port of referees, who had exercised the right of appointin 
an an umpire, under the rule of reference. After ment by iE 
| id ia the owes tiff, and by J/‘Kean and Dallas, for the de- 
oe the Chie of Fustice delivered the unanimous opinion of 
the Court, for a aside the report, on the ane grounds: 


“By the Court: 1st. When an umpire / by referees, 
he stands in the same situation, precisely, as referees them- 
selves, both with respect to powers to be. , and duties 
to be performed. _He may examine, and he ought ‘to: examine, 


(2) The same principle has been decided in Maybin, surviving Partner, Wc. 
v. Coulon; and in Duncanson v. M* Lure; both cases of contravening the act of 
congtess, for registering vessels of the United States. th 

ec 
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not been observed ‘upon un the preset ocean and, therefore, 
the report cannot be : aS Vag ee 

2d. Again: it is essential to the RAL RE: 
gation of facts, that an opportunity should be afforded to Obtain — 
and produce the necessary evidence, however distant the scene — 
of the transaction may be. “A Court of justice will always allow 
time, for the execution and return of a commission, when wit. 
nesses reside abroad. In the present case, the question turned — 
upon the sea-worthiness of a te and time was asked bythe 
defendants to produce testimony from Halifax, »where she 
undergone a survey and repairs. ‘This was refused, without 
reason to suppose, that the object in asking it was meré 
and vexation. The+refusal has deprived the party of the 
of defence before the referees ; and we cannot think it just, to 
place. him out of the reach of all remedy, by confirming i 
report. « 

3d. On the subject of the reference, all the testimony siouitly 
heard, all the documents should be seen, by both the parties, int he 
presence of the referees. But it appears, that a paper, or ex parte” 
affidavit, was produced before the referees and umpire, respecting , 
the sea-worthiness of the ship (the very gist of the controver 
which the defendants never an opportunity of reading, of 


amining. The referees and umpire are, undoubtedly, ists. men; J 
but they have erred in judgment; and their errors cannot be sane. J - 
tioned, by an affirmance of the report, which their errors’ alone _ 


may have produced. 


The report. was, accordingly, set aside, and the judgnient di 
entered upon it, opened. | 


«A 


Bell versus Beveridge. 


ws a was an action upon an open policy, dated the 10th ‘of 
March 1793, on goods on board the Andrew, ¢ t. Macken, : 


bound from Charleston to Amsterdam. “The ship, s om 4 / 


voyage. insured, was captured, on the 11th of April 1793, by a 
French privateer, and carried into L’Orient, where, after a We 
days detention, she was acquitted and restored. On the 26th-of. 
April 1793, however, the F 

for public use, promising to pay a liberal fixed price for it 
owners; but, after repeated solicitations, the consignee, in ae 


€2) See ante, pr. 232: : : 
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doned; the kp periengrne 
genes eee ts 


e trial. - & 
ie protest, date ny 17th of May 1793, hac 
to the ownersgof the ship, insPhiladelphia}amde 
cover of a letter from Amsterdam, dated. the. 17th:¢ | May 
and the the capture was given by them\to the plaintiff, 
at least, as the month of®. t 1793.The yellow, fever 
soon shericastinn ade its appearance in the city; and. 
tiff retired, with his family, into the country, on the 10 Sep 
tember; but, in common with, the rest.of. the, citizens, im- <“ 
ed, after the calamity had ceased, about the, 19th of Nivewher, 
and*then went on a journey of business to South Carolina, . At 
was not, however, until the 21st of Fanuary 1794,-that he i inti- 
mated to the underwriters an intention of abandonment ; and, se 
‘even then, hedid not directly abandon, but only. stated, inva, let- ’ 
ter, “that je meant to abandon.” ae 


The general question was, whether the abandonment, had ‘heen 


‘made in due season, to entitle the plainrieo this PBs Se ey > 
cover for a total loss? 





































The defendant contended, that the worden. ne cfth ( 
the plaintiff, did not amount to an actual abandonmemit; b 
imported an intention to abandon; that by such equtvocal'lan- 
guage, he was enabled to take for himself all the chances of “an 
advantageous settlement if France: while the defendant was. not 
‘empowered to pursue “the “property on ‘account’ of the “under- 
writers; ‘that, independent of the ambiguity of the letter, inti- 
mating his i intention to abandon, the abandonment was not made 
ina reasonable time, on the 2ist of unuary 1794, noticé of the 
loss having been received in August 1793; and ‘that the excuse 
of the yellow fever, though it would apply a personal inter- 
view, would not apply to a communication=by writing,” ° yi 
161, 2. 2 Dall. Rep. 284. 1 Burr. 349. 2 Burrs 697. 5 wa 
1241. 3 Atk. 195. 2 Burr. 683. 2 Burr. 1198.01214.% 

219.1 T. Reps 608. 1 Esp. N. P. Rep. 237. Park, 192. 2 ies 
175. 416. Park, 92. 82. 81.(a) 172. 


« 





The plaintiff’s counsel insisted, that under hie pecelit 3 cir-* di - 
‘cumstances ofithe case, the-abandonment was made, in duevsea- 
“son;- and. that. the terms. of: the abba were. were tid 


“positive. © sms are 7” ee 


‘The Court, in the spate g to the jury, St at no 
pe form of words was necessary to constit ite ‘abandonment ; 
that. by declaring he meant to abandon, the” plaintiff” ‘had “made 
his election, and could never afterwards retract.” That af ‘aban- 
donment must be made within a reasonable time; but that what 
constituted a reasonable time, was a question’ of fact, depending 
upon the relative situation of the parties, the time, and the place, 
Vor. Iv. 2N after 








*. 
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1803. after notice tojthe ass the loss that, in the pres. 
wy—_ case, there. did arto have, beer design to waive the 
right of ‘abandonment, h its exercise was suspended by a 
Upon'the whole, the opinion’ of thé Court was in favour of the: 
plaintiff, and the Jury gave a verdict accordingly, » 
” ae 


2 ¢, Kingston versus Girard: : 


_ 


ASE, on a policy of insurance, to,recover for a total loss, 

by capture. On the trial of the cause two points of defence) 

were urged: 1st. That there hadjbeen a deviation; inasmuch as © 
the vessel traded at the port to ¥ she was carried by the cap 
tor. Park, 311, 312, 313. 295. 2d. Thatthe ext expctieds ti f 
Wages, provisions, &c. during a capture and “tention, were — 

. nota subject of general average; but a charge on the freight) § 
Park, S455. Abb. - 3. 1 East, 220. | Fones etal. v. The Ine ~ 
rth America. (1). i 


Tt was adn the plaintiff’s counsel, that after’ the veg” 
selvwas carried i e port of the captor, and before she was — 
liberated, the extra-expenses were fot a subject of genera 

erage; but, they insisted, that the expenses, subsequent to’ the © 
Bberation, were general average. Pare,'38- 2 Marshal, 462. 1.4. — 


¥ 


Seasee ead 4° 


By the Court: Ifthe vessel, ,afterxher release, remained at Be 
Martinique, to which#hie was carried by the captor, -longer than | 
was necessary to prepare for her.voyage, and for,the purpose of 7 
trading, it was a deviation;:and the policy is-void. a 

Whether the extraordinary expense. incurred ..for..seamen’s © 
wages, provisio during the detention of the vessel, upona # 
capture as prize, is™@subject of general average, forms an_impor- ” 
tant question. case of Fones et al. v. The Insurance 4 
pany: of -North-America, we -decided, unanimously. (and ,our } 
opinion is strengthened by mature reflection) that such.expenses, | 
during an embargo ‘in aforeign port, in the course of the voyage — 
insured, are not general average, but a charge upon the freight, 
for which the underwriters upon'the freight along, must furnish” 
dfindemnity.’ We think, that th€’same principle embraces; the” 
case of detention for,the,purposes of a quarantine. In the case | 
of detention, by.capture as.prize, there is not, however, any. 
direct author tiie decide the. responsibility; and the principle of” 
the other cases, does not embrace it. Elementary writers, 
Beawes and Magens, differ in opinion. It is, upon the whole, a 7 
safe, and the best, rule, to consider, whether the expence is m- | 
curred, for the general benefit of all the parties. interested, in| 


(1) \Since-reported, ante p. 246 
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] ship, cargo, and freight. If itis, ‘then : 
P eribute to defray it. Tf itis toe (asin of embs 

oe : where e y and expense are nl } . 
fthe [thatthe vessel may earn her freight) then, secs 7) 
‘i ‘enjoys the benefit, should alone sustain the loss. 


Lewis andere, for the plaintiff. ri x 
Ingersoll awle, for the defendant. . 
‘ mR, ie 4 ; 4 


M‘Fadden versus Parker et al. a ty 




































HIS was an action ce tn Parker and Wharton, the. . — : 
wub imdorsers of a promissorynote, instituted at the same time, © 
that an actiommwas brought against George Eddie, the d rof 
ithe note. re had been a trial, and verdict for the plamtiff 
in December term 1801, subject to the opinion of the Court upon 
fa case stated, involving two. questions: Whether 
is darein continuance, had. not been ane 


defendants? And 2d. Whether the new Ae rr 






sufficient to bar the plaintiff’s recovery? 
con the case, at Decembersterm 1802, the” ade th 
lowing arrangement: meres 


“ That the judgment)shall remain as a security, and an issi 
“ be formed and tried under this agreement. That the defertdants.. 
“ be permitted to enter; at this time, a plea puis darein continu." 
“ ance, with: like effect, as ‘if it had been entered at -the. day 
given forgheir next appearance, after the new matter occurred. 
“ That the plaintiff be allowed to give evidence of all facts and 
*“ circumstances to show, that the new matter pleaded ought not 
“to operate as a discharge of the defendants. That, the de- 
*“ fendants be allowed to give: evidence @f all facts and cir- 
« cumstances to repel such evidence, on thé part of the plaintiff, 
“to show that such new matter ought. to operate in their dis- 
“ charge; and to establish that the plaintiff has received-actual 
“value, or security, for the debt, from the drawer of the’ note. 
»% And that it be admitted, on the trial, that notice, in due form: -  : 
°“ of law, wag given to the defendants, by the plaintiff, of ae 
© non-payment of the note, on which the suit is founded.” 


Under this agreement, the defendants relinquished all former 


heey > - pleas, and entered puis darien continuance, lea of payment 
vf off S with (eave to give the special matter in evid . 
iters, BY 8 oF 


le, as ~ “On the trial of the cause, it appeared, that a testatum ca. ‘sa. 
Ss Mi “had issued into Northampton county, returnable to December 


1, ins ‘term 1797, in the case of J/‘Fadden v. Eddie, upon which’ the 

4 defendant was arrested; that, while he was in custody, he gave 

hip abond and warrant of attorney to confess judgment to the plain- 
, f 


» tiff, 


Hf s 


| rion pons exponas; = en ed in 
3 P wrote to the vaheri in ‘the following terms: “ Sir, % 
I request and desire that "you *discha ‘the “Re ache in the Bt 

above writ mentioned ; he havibg sa d me ie debt, inte, 

rest; and costs;” and that the Sheriff thereupon returned the #- obs 

writ, C. Afterwards discharged from execution, by order 45, 

of the p intiff.” sill 


The defence was placed on two grounds: 1st. That the holder’s © of 
acceptance of a security from the drawer, in satisfaction, wag Sat 
a release of dilthe parties to thenote ; however inadequate the” sol 
security accepted; and however defective the title to the property 7 
might afterwards appear. 1 Stra. 691. Noy, 140, 3*/Mod. 869 

2 Show. 481. Doug. 236, 7.250. 2 Vez. 540. 4 Vez. "824. 832, 3p 
Ambl..79, 1 Dall. Rep. 254. 7 T. Rep. 421. 2d. That the 
release of one of twosjoint debtors, is the release of both; and the 
discharge of a) re ae from a ca. sa. is tantamount to a pays 
ment or extinguishment of the debt. 4 Burr. 2482. 3 Wils. 1 

1. T) Rep. 557. 6T,Rep. 525. X Bi. Rep. 1237.(1) -1 Bous. @ 
Pull. 6656 2 Bous. &- Pull. 61. . 


For the plaintiff it was premised, thatthere was no negligence | 
imputable to him; that notice of the, nomepayment was regularly 
given before any indulgence was shown. e drawer of the noteg 
and that every arrangement with the drawer was,.in fact, for 
the benefit of the indorsor. It was then contended, “ist. T t 
considering the relative situation of the parties, before the dis. . 
chargé from the ca. sa. the holder’s acceptance of a seturity from 
the drawer, was notsa bar to his remedy against the indorsorg. 
And 2dly. That, whatever might be the operation of the dig 
charge from the @a. sa. as to the drawer, it did not extinguish 
the debt as to the imdorsor. 


ist. The drawer and indorsor of a’promissory note, are no oh 
joint debtors; but are, indebted to the holder on: separate and” 
\ distinct contracts; the former beigg bound to pay atall events 
the latter only in case of the drawefs,default, and of the holde “y 
giving due notice of it, and p a recovery against the) 
drawer with reasonable diligenc d, 22. 72, 3. 74, 75. 1108 
76. Upon notice.of the drawer’s default, the indorsor becomes? 
an absolute debtor, not-a surety; and it is a duty immediately uf 
to pay. If he delays payment, it is a wrong; and he shall-not® 
alterwards take advantage-of it.. The holder is not bound toi 


Serres ee gee siseea 


+ 


‘ee ¢4 


i=] 


eonmetesae 


(1) The case in 2.Bl. Rep. 1237. was~cited by the defendant's Soinract, an hs 
the single authority in opposition to their doctrine; but condenjned as a bad 
precedent, in the worst of Sir William Blackstone’s works. wv 


pursue — 


eo 
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eh 


i | piarsue the drawer" fj after notice tothe ‘indérsor, he may do 1803. 
every thing he can’ “or to secure, his mo ora 


« Ei, rower! provided he does not thereby deprive the’ i 
7; § his y over. 1 Bouse Pull. 655. Bull. N.'P. 

» | = 2d. As no misconduct is umputable to the plaintiff, wiher can 

it be sail, that he has received an actual payment, or satisfac- 
tion, for the debt. The bondand warrant of attorney were 
i obyiously taken as a collateral security; and not with.an inten- 
# tin to release the obligation of either of the parties tothe note. 
§ Doug. 237. But even upon the strictest application of the rule _ 
of law, the arrest of one man upon a ca. sa. cannot be deemed a 
satisfaction for another man’s debt, The ee the indor- 
sor. cannot (like co@bligors or partners) be s in the same 
action; and when judgments are obtained against them jin se- 
parate actions, a /i. fa, may issue on one judgment, and aca. sa. 
upon the other. All the authorities cited for the defendants, are 
in cases of a joint ca. sa. But the authorities for the tiff are 
express, that it must be an actual, nota cman yet 
by-one debtor, to discharge another debtor, upon adi - 
tract, though for the same sum: And the release of pe 
in execution, however it may affect the right and the ly of 
the plaintiff in the execution, cannot affect the right or the re-* 
medy of any other persons Tidd. 412. Hob. 59, 60, 61. 1 Wils. 
46.°2 Bl. Rep. 1235..47. Rep. 825. Thus, M‘Fadden, the 
holder of the note, ‘may § rker and Wharton, the indorsors; 
_ and they; having paid’ e, may sue Eddie, notwithstanding 
. his Wischarge: from the ca, $a. 





’ a 
The Coury; 7 in the charge; left it to the jury to consider, 
whether the plaintiff had‘accepted the: bond and warrant of at- 


: sss. intended to release both the indors and the drawer. 


The jury, upon this charge, gave the plaintif? a wenden for 
. the amount of the note, with interest. 


a Bat on a motion, for’a new trial, “the counsel of the defen- 
dants,’urged, that the extin ment of the debt, by the dis- 
charge Eddie from the was a point of law clearly in 
~. their favour; on’ which thi ted additional authorities, and, 
_ feasoned more ‘at large, than’ at ‘the trial; that’ the agreement 







under which the issue was formed, did not waive the benefit of 

the strict rule of law; and that the court, instead of leaving the 
cas¢ to the jury, ought to have ene expressly in favour. of 

thedefendants 3 Bl Com. 390. 2°T.. Rep, 120, ¢ 


The counsel: for the plaintiff answered, that the verdict ‘was 
le to the-real justice of the case; thatthe’ agreement, 

under which the issue was formed, was meant to’ bring the case 
hefre 








. 


torney; in satisfaction of the debt, due tipon the note; and. . 


net 


* 


om 


> 
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Casrs RULED ANd ae” &e. é 


before the; jury cizcumstan aces; that the Court 
ny fairly left the decaio Mecaion Se i te the genuine principles 


of the.agreement. Dotig. 248. (236,) eek 2. Salk. 575. 8 TL” 
Rep. 168. 2 T. Rep. 4, tT. Rep. ath: 1 Salk. 116, 2 Salk. 646, 
and that even on the strict point of law, the plaintiff was entitled 
toa verdict; none of, the es applying to Separate’ 
debtors, on distinct coat Wied not be sued as Jomej 
debtors. 


By the Courr. The case has been well argued at the basil 
and the ae have en enjoyed an opportunity to consider it, | 
with more deliberation, than could be bestowed upon it, cura 
the trial., “7 ae 

We are now convinced, that the principal point of law, should 
have been differently presented. to the jury. It is clearly j 


favour of the defendants; and ought to have been so stated inj 


the charge. a 
The construction of the agreement, however, is a distingt) 
subjectsfor consideration. The counsel, who drew the agrees: 
ment, are essentially at variance upon its design and meaning uv 
and the Court have'not formed (nor is it necessary, at this, times 
that we should form) a decided opinion’upon. the subject. ‘ T ¥ 
intention of the parties to the ims t, will be, properly, le 
to the jury on de new trial; "w for’ th already 
assigned, it is our duty to awards a - 


For the plaintiff, Ingersoll and Dallas, 
For the defendants, £ Pip ey and Hallowell. 
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Sharpless. versus Welsh et al. 


GCIRE FACIAS against Fohn Welsh, Redman ‘Byrne, and the _ 
Bank of the’ United States, garnishees ‘in a foreign attach- ™ 
ment, issued by the iff against MZ. Moore, of Charleston. - 
The facts were these» , being indebted to several. 

im Philadelphia, re Redman Byrne, a bill of exchange, 
dated the 13th of 800, drawn by Foseph Byrne, in 
fayour of Redman Byrni on. Fohn Welsh, at 60 days sight, for 
1700 dollars; saying, in the letter that inclosed the bill, “ I. will 
“ send the duplicate, in a few days, with directions what to do 
« with it.” Accordingly, on the 22d’ of November, he wrote 
again to Byrne, ordering the following disposition of the bill: 








“To Martin Bernard. . "ete FOL 
“ To Moore, surviving paltpers of Goldthwaite 29. Dollars. 
“To Fesse Sharpless. . « - - « 400 Dollars, 


“ To M. Shields” . . * . . - . . e - 300 Dollars. 
“To\Robert Campbell». » + 66 4. ey « 400 
The. balance to.be divided equally between. Mr..Carr and 


_& eeaeCopn. 2 


“Soon after the receipt Pa letter, Byrne showed it to the 
“ aintiff, and, also, to Sh Shields; told each of them of the -e 
riations; and promised to pay each the sum specified, wh 


: ihe cash should be received: And, on the 26th of December 


"1800, ‘he wrote to Moore, that the bill « should’ be: disposed of, . 
“as his ‘last letter directed.” * Subsequent to these communi 
tions, the plaintiff issued.a foreign attachment, on which the, pre- 
sent scire facias is grounded. Byrne informed Moore, of the oc- 
eurrence, and called for instructions, on the 8th of Fanuary 
~- 1801; 
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1803. 1801; and on the 6th of February ing, Moore answered, 
w— “I would rather, if by any means you have it done, t 


“ Sharpless: should be: got t up with 8 or 900 dollars; and 
“ the rest to be paid eruhendoie people mentioned, as far.as:it 
“ will go.” But Byrne, conceiving himself bound: to. pay,.ac- 
cording to the first appropriation, did not mention. this. proposi- 
tion to Sharpless. In the meantime, the bill of exchange, whieh 
had been accepted on the 28th of November, was regularly pro 
tested for non-payment; Welsh assigning the attachment, as the” 

cause of his refusal to pay. a 
On the trial of the cause, it was contended, for the plainti f; 
that the property in the bill continued to be Moore’s, at the time 
of the attachment; and that the creditors had acquired no lien 
upon it. 4 Burr. 2174. The letter of appropriation, is nothing) 
more than a private order, to pay the money, when it was fe 
ceived; and Moore had a power to revoke, or alter it (as, in fact 
he did, in his letter of the 6th of February) at any time before 
actual payment to the creditors. ? 


But it was insisted, by the counsel for the defendants, that th 
letter of the 22d of November, amounted to an irrevocable appre 
priation and transfer of the fund; that Byrne became a trustee 
for the creditors named in the letter; and that the trust fune 
was not liable tova foreign attachments Amb/. 297. 1 Atk. 124 
2 Atk, 207. 1 F. Vex 280. 1 Vez. 38g 1 East. 550. 5 T. Ref 
215. 494. Res eam 


By the Court: (1) The plaintiff hada legal right to instit 
the attachment, which cannot be divested, by any irregular af 
tempts to obtain a preference, from-the trustee himself. Th 
only question is, whether the fund attached, can be. regarded 
under the circumstances of this-case, as the property of Moore 

The facts arefew, but powerful. Moore remits. the. bill it 
Byrne, with express directions to apply:the money, to the pa 
mént of specific creditors in Philadelphia; and .Byrne unde 
takes to do so. Independent of the communication to the plam 
tiff, Byrne mentioned the »generai appropriation to Shields, wit 
a direct and. positive »promise, to. pay. Shields his proportion’ ai 
the money. ae: . acca 

Under these circumstances, it is clear, that there could ben 
revocation of the appropriation, im favour of Shields; to whot 
Byrne himself had become responsible; but: the doubt arises 
as to the situation ef those“creditors, who had received no int 
mation of the remittance. Hf, indeed, no notice had been vel 


to any-of the creditérs, we do not think that any of the'c itor 


¢1) The cause was tried at Nisé Prius, Philadelphia, on the. 16th of Fun 
1803, before Smitu and Brackenerdcs, Sustices. : a 


s wow 
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‘a vested. interest in the forsee tbs terms 1803. 


ne, the idence betweem Moore and Byrne. But it isa — 
35 F for. the consideration of the jury, that the plaintiff 





ar 








i} 


_ sreceived information, not only of his own ap 





portionment, but of 


ay,’ iC _ the distributive shares of all the creditors; and that he never 
re ' ~gbjected to this appropriation. of the fund, until he issued his at- 
» Which tachment. If the jury shall think, from this fact, that the plaintiff 
ly prom - ratified, or acquiesced, in distributive appropriation ; the law 


. aS the 






“ 4 







will not permit him, afterwards to monopolize the fund, in the 
way, that the present suit c8ntemplates. sil * 


laintiff _ BRAcKENnrinGE,fustice. The equity of the case is strongly 
x¢ time | in favour of the defendants; but I find it difficult to surmount 
no lien the strict rules of law, as to those creditors, who, receiving no 
nothing: notice, acquired no right, The creditors who received notice, 
was Pe. and assented to the appropriation, had clearly a vested intes 
in face rest-- But, I incline to think, the law in favour of the credi- 
- before tors’ stops there; unless the fact is sufficiently ascertained, to 

5h, satisfy the jury, that the plaintiff, by his conduct, approved 

g and assented to the whole appropriation, after he was fully ap- 
that th prised of it.. That fact, the important one in the cause, if d 
: app ‘affirmatively, by the jury, must be decisive in fayour of the de- 
Con fendants. : : 
ist Tune 
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On the day, succeedi 
‘livered, the jury 
“could not’ agree *upor 
several legal questic 


But Smitn, Fustice, observed, that it would, probably, extri- 
cate the jury from their embarrassment, as well as relieve his 


that, upon which the charge was de- 
to the bar, and declared, ‘that they 

ict; proposing, at the samé time, 
»the solution of the Court. 








~ “ewn mind, to inform them, that since the adjournment, he had 


* entirely changed his-opinion, upon the principal legal point in the 
cause. He said, that he had always thought it more honourable 
to retract an erroneous opinion, when the.errer was discovered, 
‘than to persistin it, upon the suggestions of a false and pernicious 

*pride. He then declared, that on full reflection and research, 

‘during the recess, he had been convinced, that from the time of 


* receiving Moore’s letter, ordering specific payments, to the enu- 


merated creditors, Byrne became a trustee for those. creditors ; 
and that the creditors thereupon acquired such an interest im the 
‘trust fund, as could not be divested, or affected by the plaintiff’s 
attachment. (1). 
The jury, having again retired, soon agreed upon a verdict, 
“in favour of the plaintiff, for 400 dollars; being the sum to which 
“hewas entitled by the original appropriationof the bill of exchange. 


(1) Brackewrince. S$ustice, expressed no opinion upon this occasion; 
- but seemed, silently, to assent to the statement now made by Judge Smirx. 


Vou. IV. 20 he 
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The Commonwealth versus Baynton Ct abele Siok aed 


EBT, on the official bond of Peter Baynton, as, state tre: 3 
surer, dated the 11th of Fanuary 1797, against/him, and = 

his sureties, David Lenox, Wilham Hail, and Foseph, Bullock, It % 
was admitted, that there, was a_considerable balance due from ~ 
Baynton to the state; but the defence taken for his sureties was — 
on two distinct grounds: ist. That the treasurer is elected 


afinually; he is required to give bond on every election; and ~ 


that hi$ suretiés in the’ present bond, are only liable for any dei % 


cit, actually incurred, during the year, commencing in Fanudary 
acs and ending in fanuary 1798. ad: That by the conduct’ of — 


the legislature, in frequent subsequent re-appointments of Bayne q 


ton, as treasurer; and by the conduct of the accounting o 


sureties were virtually discharged. On the first point, were cited) 
Const. Penn. art. 6.8. 5. 3 vol. State Laws, 221. 2 Ibid. 756.5 
2 Saund. 411. Styl. 18. Al. 10. Park, 277. Leon. 240. Moor,* 
126, 274. 2 Vern. 518. On the second point, there was a general” 
reference to the Acts of Assembly, and to the public oe 
in relation to the state treasurer’s accounts, and to the repeated” 
elections of Mr. Baynton; and the following authorities we 
cited: Co. Litt, 206, 7. 1 Roll. Abr. 457/463. 2. Vez» jum, 540, 
4 Vez. 824. 2 P. Wms. 542. 1. T. Rep, 294..2 Bous. & Pull. 62. 
3 Br.Ch.1. 3 State Laws, 182. Comb.464. Vern. 24.2 Brownl. © 
107. 12 Mod. 559. ; aa 


On the part of the Commonwealth, a strict. scrutiny was made / 
into the bank deposits and drafts of Baynton, to ascertain the” 
period when the deficit arose, and its subsequent fluctuations: ~ 
And it was contended, 1st. That from the nature and extent 
of the obligation, the sureties were bound to indemnify they 
state, unless they could show, that there was an express rée- § 
lease; that the recovery was barred by lapse of time; or that § 
a settlement with the principal, had extinguished the claim " 
upon the sureties. 2d. t the indemnity of the bond ex: | 
tended to the general duty of the treasurer, as well as to his = 
fidelity in pecuniary transactions; and as soon as he ceased ~ 
to make the bank of Pennsylvania the depositary of the public 7 
money; or as soon as a false estimate of accounts was exhibited; 
the bond was forfeited.’ 3d. That from the very nature of the in- 
demnity, its obligation is‘co-extensive with the continuance of — 
the /erson, in the office; and the only questions are, whether the = 
sureties could so engage? and whether they have. so engaged? — 
That on the facts (even supposing the indemnity of the bond to | 
be limited, by an implied connexion with the annual tenure of the | 
office) there was a deficit of inactive public money, at the end of | 

the a“ 
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who had the legal examination and controul of his accounts; the 7§- 
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"3 p the 1798; not found inthe bank, nor accounted for in"any 1803. 
deposit, or application.On these follows Gayest 

aseliisies were cited:°3 State Laws, A "Wid: “301. . 

on Vez. j. 829 Sayre, 115.2 P. Wms. 287. Bons. &? “Pull. 419. 

| 422, 3 State Laws, 222.'s..9; 10. 2- State’ Laws; 753. s. 6, 7. 

\ 6 State Laws;490. 3 Dall. Rep. 500. 2 SaundA11. 1° T2’Rep. 

“995.293. Bund. 275.337. Hardr. 424. 3 Leoni 240." Moor; 126. 

274. 2 Cha. Ca. 84. Show. 216. 


_. The.Courr, in the _charge, dinected the j jury, in pola, of. law, 
to confine the res as of the sureties, to.a deficit occurring 
during the: year, ens date of the bond. . But if, from the 

evidence, they were sattahied, that there wasa deficit, during that 
year, they thought, that a verdict should be in, favour of the 
commonwealth for the. amount. 


Verdict forthe Pree (1) 


M: Kean, (attorney-general) and Daijas for the commonwealth. 
. Rawle, for the defendants, 





Watson et al. versus The Insurance Company of North 


America. q 
“HIS. was an a } ona policy of insurance, in which. the : 
declaration was for a total loss. Qn the trial, it appeared, 


that the’ assured had demanded payment of a total léss, which A a ae 
the defendants refused to pay; but there was no evidence of an | 
actual abandonment, or offer to abandon, to the underwriters, be- 

fore the suit was instituted; and the proof was of a loss in its 
nature total. The jury gave a verdict, in favour of the plaintiff, 
finding damages, as for a partial loss; subject to the opinion ‘of 

the Court, upon a motion for a new trial, to consider Bier Py 
reserved: ist. Whether a previous abandonment, ' er’ to 
abandon, was indispensably necessary, to enable the plaintiff to 
recover in this suit? And, 2d. Whether, on a declaration for a 
total loss, and proof of a loss in its nature total, the jury can give 
damages for less than a total loss? 


After argument by JZ Levy and Lewis, for the plaintiffs; and 
by Moylan, E. Tilghman, and Ingersoll, for the defendants, the- 
Court (consisting of Saipren, Chief Fustice, and Yeates and 





SMITH, Justices) were of opinion, that the jury might find % 
damages for‘a partial loss; although the declaration claimed for 3 
-the “—M atotal loss; and although. there was no proof of an actual aban- 
ged? | donment, or an offer to abandon, to the underwriters. 
d to § 
. (1) It may be proper to observe, that Mr. Baynton did not appear, nor 
; in ".. take defence, in this suit: the proceedings to recoyer from him our been 
0 OF ae instituted on the settlement of the comptroller 
the a But 
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Casts Ruted ano Apyvpcepd tf THE” : 
But Brackenrinct, Fistice, said, that he thought there was » 


donment; an n that ground alone, he concurred, in refusing © 

a new trial. For, the general ground, on which the opinion of © 

the rest of the\Court was founded, did not appear to him so con- — 

clusive, and so satisfactory, as it*did to them. ‘ Re? c , : 
Motion for a new trial refused: and judgment rendered on the,, 

verdict for the plaintiffs. . ae 


fey bs oi ae 
Williams ez a/. Executors of Fisher, versus Paschal er ak 
EBT on an arbitration bond. Upon oyer of the bond and ~ 
condition, it appeared, that the defendants, as heirs of ona. “9 
than Paschall, had entered into a bond, dated the 14th of September 
1796, in the penal sum of 500/., conditioned for the performance” 
of an award, by arbitrators, mutually named by them and the” 
plaintiffs, to. be made “of and concerning all matters in contro~ 
‘* versy between them bir space a certain bond given by the said” 
“ F$onathan Paschal to the said Fames Fisher (the testator) and > 
“ respecting all accounts, which they the said heirs of Fonathan > 
“¢ Paschall may exhibit as payments in discharge of the said bond, ~ 
“ and of and concerning all and all manner of actions, &c. &c. re- 7 
“ specting the said bond and accounts, &c.” The award, which, 
was set forth on the record, after reciting the bond and submission, 7 
concludes that “ the arbitrators are of opinion, that the defendants 
“< are justly indebted.to the plaintiffs in the sum of 310/. 118. 444.” 
The defendants pleaded specially, “that the plaintiffs ought not” 
‘*‘ to have and maintain their action aforesaid against them, bes) 
“ cause they say, that the said arbitrators, in making the said | 
“award, at the time and place aforesaid, from a mere madvers_ 
“tancy, error, mistake, and misapprehension, of the law and 7 
* right and justice of the case, calculated, allowed, and added,” 
“the full interest of six per cent. per annum, on the whole ™ 
‘‘ amount of the principal sum mentioned in the bond, submitted 7 
“« to their arbitrament, for 4 long time, that is to say, for twenty-— 
“< six years and upwards; although, within the same time, many = 
“‘ payments and advances had been made by these defendants, 
“ and on their account, to the said Yames Fisher in his lifetime)y 
« and, after his decease, to the said plaintiffs, on account of the 
«« said bond, to the full amount of the principal and interest duel 
“‘ on the said bond; biit‘on which payments and advances, from™ 
“qa mere mistake, érfor, and misapprehension of the law and” 
“ right and justice of the case, no terest was calculated, or al-" 
“ lowed, by the said arbitrators, in making and forming their” 
“‘ said award: nor were the said payments and advances deduct 
‘* ed, as by law and right they ought to have been, from the monies } 
“ due” 
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_ due on the said bond, at the respective times, when such paye 1803, — @ 
~ * ments and advances were made, or at any ti 4€, © imes, bes y= 

_ * fore publishing the said award. And this the, said defendants 

“are ready to verify, &c.” ‘ et Mg 

» To this plea, the plaintiffs demurred; and it was! agreed, that 
» the Court should decide, 1st. Whether the award’ was, in itself, 
¥ 2d. Whether, if the award was good, the plea could be 

" sustained? 


-§ CE. Tilghman, in support of the demurrer, contended, that the 

~ @ award was good in itself; and that the plea, which entered into 
tal:* @ the merits of the original controversy submitted to the arbitra- 

" ; y 
gi tors, was bad. 1 Vez. jr. 365. 

; ‘Lewis, for the defendant, admitted, that in a common law 
- court in England, the plea would be bad; but he insisted, that 
- any plea, which contained matter Re for a bill in equity 
there, would here be sustained in a Court of common law, fein 
the necessity produced by the want of a Court of equity. If, 
’ ‘therefore, the award is bad on thie face of it, the form of the plea 
ind “is immaterial, And it has been decided in» Pennsylvania, that 
iy . #9 an award is not good, unless it determines the whole matter in 
‘ nds ‘x i and submitted; nor if it exceeds the subject submitted, 
ae Cle the excess can be separated and rejected; nor if it decides 
hich 7% so matters submitted on one side, without deciding the matters, sub 
ion ay - Mitted on the other side, Huff v. Parker, Comp.. Pl. Phil. Re- 
‘ants am moved into the Supreme Court by writ of error, April 1787. Yf, 
1d in short, the arbitrators mistake in a plain point of law, their 
aot. award ought to be set aside. 3 P. Wms. 362. 3 Atk. 486. 494. 

9§ 529. And, in the present instance, the allowance of interest on 


h 
.ia/ 9m the one side, and the rejection of it upon the other, is a plain er- 
Ms 


y ror in law and justice. 


and ‘Rawle, in reply, having cited 1 Burr. 277. was stopped by the 
deta Court. 
ited «-Suippen, Chief Fustice.. We are, unanimously, and clearly, of 
ty. opinion, that the award is good, in itself; and that the plea is bad. 
nany © As to the equitable power of the Court, we are often, for the sake 
antsy), of right, obliged to introduce a chancery relief; but it is only in 
imejam cases, where we can, by such an interference, do justice to both 
f thee sides; never to aid one man at the expense of another. If, too, 
-due™™g Telicf is granted in the case of an award, it, must be on a plain 
from’ am «error in law, or fact, specifically set forth; which is not the pre- 

ar de sent case. ale, 3 
ra- Judgment for the plaintiff: 
their | 


duct-” 
nies © 
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Crawford et al. versus Willing et al. 3 


q 
HIS was an action of account render, brought by Crawif rf 
and Co. of Rotterdam against Willing and Morris of ms 

ladelphia. There was a judgment guod computent, under which) 
the auditors reported, “ that the sum of 1658/, 118. 8d. Pema 
vania currency is due from the defendants to the plaintiffs; b i 
not being agreed, with respect to an allowance of interest, they. 
submit that point to the Court.” The plaintiffs thereupon filed t 
suggestion, “ that the defendants ought to be charged 3770/, 158. 
for interest, on the several sums of money by them accounted for, ” 
in their account, mentioned in the report of the auditors ; and 
that the plaintiffs are entitled to have and recover from,the defens 
dants the said sum of 3770/. 15s. as well as the principal.” To" 
this suggestion the defendants pleaded, ist. “ That they ought) 
not to be charged with the said sum of 3770/. 15s. for interest,” 
&c. and that the plaintiffs are not justly entitled to have and reco- © 
ver the same, &c. because, they say, that the same, or any part, 
thereof, is not justly due from the defendants to the plaintiffs: and _ 


this they pray may be inquired, &c.” 2d. Payment of the principe ‘ee 


sum, 3d. The bankruptcy and certificate of Morris, one of th 
defendants. Issue was joined on the first plea; and the second) 
and third were confessed. 


On the evidence, it appeared, that the transactions on which 
the debt to the plaintiffs was founded, occurred before the year 
1775; that during the years 1775 and 1776, and during several 
years ‘after the war, the debt was repeatedly acknowledged, and a* 
remittance of the amount promised, in a correspondence between 
the plaintiffs and Morris, as the acting partner of the defendants;) 
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Cases ‘Rurep Ann ApyupcEp;'&e, 


_ that the partnership.commenced by articles dated thestist 

) ary1773, and, continued for five years; that th ers. 

_- renewed, taking Swanwick in as a partner in te) 

_ that partial remittances were made by Morris n the 

’ which reduced the balance of the principal sum ‘> th 

' reported by the auditors; and that Willing never" 

_ plaintiff’s demand, until the present suit was amicably instituted 
fr agreement with Morris alone, dated the 4th of August 1798. 











E. Tilghman and Ingersoll, for the plaintiffs, proposed to in- 
quire, ist. Whether considered as a commercial case, generally, 
it is not a case in which interest ought to be allowed? 2d. Whe- 
ther the special circumstances of the case, exclude the claim of 
«| @ interest, with reference to the law of partnership? 3d. Whether 
'@ the case is affected by the existence and ~- of the revo- 
lutionary war? an. 
4st. It is true, that, in the old books, the clair interest upon 

’ simple contract debts, is treated with great rigour, and allowed 
only in the case of a note; but the law, gradually accommodating 
itself to common sense and common honesty, is at length settled, 
_ that for money lent; for liquidated balances: nay for goods sold 
and delivered, where the usual credit is expired; for-money dé- » 
~ ‘tained, which oughtto be paid over, and during the continuance} 

- as well as before the commencement of a suit; the creditor shall 
' beventitled to interest. 1 Dall. Rep. 349. 1 Fr. Vezey, 63. Repr  * 

temp. Hard. (Ridgway) 286. 1 Vez. 310. 3 Br. Ch. 436. Douge” 

361. And, under circumstances of vexatious delay, interest may 

be recovered, even beyond the amount of the principal. Ats. 80. 

2 Vez.-j. 300. 4 

2d. The debt was contracted, the correspondence was carried 
on, during the existence of the partnership, between Willing and 
Morris. Each partner was, therefore, liable, not as a surety, but 
as a principal, for the lawful contracts and transactions of the © 
other,-in relation to their joint business. 1 Wils. 682. 3 F. Vez. 
277. Bankrupt Act of Congress, s. 34. Doug. 629. 

3d. The Courts of Pennsylvania (differing in their view of the 
subject from the federal Courts) have made an abatement of in- 
terest during the continuance of the revolutio) war (a period 
coifiputed at seven years and a half) in suits Brought by British 
creditors, against American citizens, the immediate parties to the 
war; but there is neither law, justice, nor precedent in any 

_ Court, for applying the rule to suits brought by the citizens of a 
neutral, or friendly, nation: And as to the,practicability, as well 
as the lawfulness, of a remittance, it is notorious, that the inter- 
course between the United States and Holland was never sus- 
pended, at any period of the contest. ‘ 


Lewis, for the defendants, stated his general position to be, that 
interest is not due ef course, upon an account current; or an un- 
liquidated 
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“1808. liquidated debt. 1 Wils. 376, 3 Wils: 205.1 Dail. 349. D 
“~~ 361. 1 Dall. 265. 3 Dall, 313.1 P. Wms. 376. 3 P. Wins. 20: 
Doug. 361. Dutden v. Gaskill; and that the peculiar ci 
ces of the Spb ig er warrant a departure from th 
neral rule. cases cited for the plaintiffs arc, indeed, im: 
cable to the real point at issue. Thus, 1 Dall. Rep. 349, was t 
case of a single sum of money, received at one time, by the de 
fendant from the plaintiff's agent; not the case of an open, rum, 
ning, account. ‘The cases in 1. Vez. 63, and Ridgw. 286. go mk 
farther than to show, that when asum is ascertained to be ¢ 
by settlement, or liquidation, of accounts, interest begins to r 
The case in1 Vez. 310, contains,indeed, the strong expression) oF 
interest follows the principal, as a shadow does the seirnceall 7a 
the expression must be applied to the subject before the Couns ~ 
which was a legacy, for the education of a child, bearing intetesy—y — 
from the very nature of the bequest. And the case in 1 ils. i} 
arose upon a joint and several bond. 

To the general position, however, that interest is not pay 
in cases of account current, and other simple contract ‘det 
Lewis admitted there were various exceptions: ist: Whe 
there is an express contract to pay interest. 2d. Where the ag 
counts have been settled, and a liquidated balance aste caine ¢ 
3d. Where a debt consists of a single sum of money, and n 
count current has been raised between the creditor and debig 
4th. Where there has ‘been an unreasonable detention of money, 
after a demand of payment, or a refusal to come to a settlem 
But, he insisted, that there was no authority, in any cs 
justify a verdict for i interest, beyond the amount of the princi 
not even upon a bond, if the creditor has neglected to 7“ 
payment for several years. 14 Vin. Abr. 460. 

But, adverting to the peculiar circumstances of the case, Law 
contended, 1st. That there was a wide distinction bebe i 
responsibility of Morris, and that of Willing: the corresponde 
being exclusively with the former, and no demand of payment, 
no notice of the claim, to the latter, till 1798, long after the: dise 
solution of the partnership. The act, or assumption, of one f 
ner, to bind the company, must take place during the cot 
ance of the partnership; and here the only promise sind DF 
Morris, during the partnership, was in the year 1775; before th 
money was received, and merely importing, that the ‘defendar : 
would remit it, when it was colldind which, surely, isno foun 
dation for the charge of interest. 3 Bac. Abr. 517. 2 Ventr. 131 
So far, therefore, as respects Willing, it is a stale deman@g@ © 
against which every presumption will be made. Cowp. 21% i 
1 Wils. 742. 1 Atk. 493. Gilb. Eq. 224. 2d. That the operation us 
of the war, and the high state of exchange, afford a justification 
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for not remitting till the _— of 1783; and after that epoch, 1 


demand was made upon Willing, till the suit was brought. 


F Supreme Court oF PennsYLVANIA. 
'» By the Court: (1) The auditors have 


“pal sum, that is due from the defendants to aintiff i 
to the Court the question of interest. The only now to be 
decided, therefore, is whether any, and what, interest, ought to 
- “be paid upon the debt so ascertained? “er 
©) ’The inquiry has been naturally, and —— vader the 
considerations suggested at the bar: 1st. r, on 
_ “principles, it is a case, ‘in which’ interest can -be -allowed? 
_ 9d. ‘Whether any circumstances, peculiar to the case, in relation 
' to the parties, should prevent the allowance of ‘interest here, in 
opposition to a general rule? 3d. Whether'the effect of the: re- 
_ yolutionary war was such, as to suspend the right to interest, for 
a _ any, and for what, period? 
_ 1st. Whatever may have been the doctrine in former times, 
| we have traced, with pleasure, the progress-of improvement, 
| upon the subject of interest, to the honest and rational rule, that, 
» wherever one man retains the money of another, against his de- 
" clared will, the legal compensation, for the use of money, shall 
_ be charged and allowed. From the single case of a promissory 
mote, the jnstances, in which interest is allowed, have been so 
» , multiplied, year after year, that few remain to be added to the 
ria catalogue. In Pennsylvania the policy is older, and ‘still, 
) perhaps, more extensive, than it is in England. There, even at 
» this day, an action must be brought upon a judgment, in order 
“to recover interest upon it; but here, our act of assembly, so 
_. early as the year.1715, made the interest an inseparable incident 
of the judgment. For my own part, I am prepared to say, with 
the book cited, that interest ought to follow a debt, as the shadow 
does its substance. Even, in the case of goods sold and deliver- 
ed, I would think it right to allow interest, as soon as the ex- 
_ press, or the implied, term of credit had elapsed, and a demand. 
of payment was made. (2) ah 
- . In the present action, there can be no doubt, that the balance 
_-had long been ascertained and acknowledged. In England, it is 
the practice of merchants to balance their accounts annually ; 
and, by that means, the interest of each year becomes principal, 
in the new account of the succeeding year. Without adopting 
that practice, it is clearly our opinion, that the defendants are li- 
» able for the interest actually claimed, unless some special reason 
* exempts them from the general obligation of merchants. 


(1) This cause was tried before Smit, and BrackenripGe, Fustices; the 

Cuter Justice declining to sit, on account of his relationship to Mr. Willing; 

~ and Yeates, Fustice, being absent, on account of indisposition. The charge 
was delivered by Judge Sauitu. 


(2) In the course of the trial, Smirnu, Sustice, declared, that the authority. 
_of 1 Dall. 265. (laying down the rule, that interest was not payable for goods 
sold and delivered) had been often overruled. 


Vot. IV. 2P 2d, The 
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1803. 2d. The circumstances 1. me to distinguish the responsi- 


—\— bility of Mr. Willing, from 


defendants with a justification, or excuse, against the claim ¢ 








Caszes RuLED AND ADJUDGED IN THE 














of his partner, are not es - 
cient legal, or eq uitable, answer, to the demand of the plaintiffs, } 
In Watson’s treatise, on the law of partnership, the cones 
point are collected and arranged. The result of the whole is; 
that, during the partnership, all the partners are answerable for 
the acts of each. It is no ground of discrimination in this res 9” 
spect, which partner actually received the funds; which was im. 
trusted to transact the business, or which was ignorant of the 
state of the debit and credit, of the company books. If, indeed, 
a public notice is given by one partner, of the dissolution of 
a partnership; and creditors, unreasonably neglecting it, 
place funds in the hands of the other partner, they must take the) 
consequence of their own imprudence. But the present case ig” 
free from every embarrassment of this kind. The debt was cc 4 
tracted during the partnership; and all that was written about i 
both before, and after, the termination of the partnership, vas 
written by Mr. Morris alone, without any objection, on the part of 
Mr. Willing; whose conduct, on the contrary, gave reason 
presume consent and approbation. 
3d. Nor will the effect of the revolutionary war, furnish th 4 
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interest. We all know the eminent services of Mr. Morris te 
his country; and the pre-eminent credit of the house of Willing” 
and Morris, throughout the war. But these very advantages show, 
that the defendants, of all men, had it in their power to remit tl 
funds, for the payment of their debts, due in neutral countriessil 

This, then, is our general position: the defendants are tistle, 
for the payment of interest, from the time the money was if 
their hands, demanded and neglected to be paid, until the war} 
during the war, if remittances could safely be made; and (if they 
could not be safely made during the war) then from the peace of 
1783, until the actual recovery of the principal. 

Unless, upon the whole, the jury can discover some sroulll 
of excuse, which we have not been able to trace, the interest 
ought to be allowed, im justice to the plaintiffs: and, we will add) 
in justice to the commercial character of our country. . 


The jury found a verdict for the plaintiff, for 4422 dollars a 
89 cents. (3) a 
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(3) This sum, it is plain, was not equal to one half of the interest claime rf 
(and the calculation of interest was in a mode favourable to the defend.) 
ants) but it was exactly equal to the principal sum reported by the auditors. 


It is presumed, therefore, that the jury thought the interest ought not to be” 
allowed beyond the principal. 
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Supreme Court oF PennsYLvANtIA. gor 


ufi-} Crammond er al. Executors of Cay, versus’ The Bank of «= 
oe ie | the United States. 


is; seers following case was stated for the opinion of the Court: 
: * On the nineteenth day of August 1793, David Cay and 
is. res | Andrew. Clow, who then carried on business under the “firm. of 
i Andrew Claw and company, indorsed a note drawn by Henry 
Darroch, bearing that date, for the sum of eight hundred and 
| fifty-two dollars and eighty-two cents; which note was discount- 
“ed by the president, directors and company of the bank of the 
United States, defendants in this action, and the amount paid to 

the indorsors. 
* Before the note became due the drawer, and both the in- 
dorsors, died of the yellow fever; and notice of non-payment 
was duly given to the executors of the surviving partner David 


. * On the eleventh of April 1793, Andrew Clow and David 
Cay \aid a foreign attachment on the property of a certain 
ames Brown in the hands of the defendants. Judgment was 
obtained in December ene 1793, in the names of the present 
intiffs, as executors of David Cay, the surviving co-partner. 
aA writ of inquiry has been issued and the lt of twenty 
five thousand five hundred and forty-three pounds, two shillings 
and three pence has been found due to the plaintiffs; judgment 
was thereupon entered in the usual form. A scire facias issued 
against the defendants as garnishees, in which, after the general 
proceedings stated on the record, there was a trial, on the 10th 
September 1801, when the jury found for the plaintiffs 3354 dol- 
lars; and on the same day, judgment nisi was entered. 

“ The defendants as garnishees of Fames Brown are in pos- 
session of thirteen shares of bank stock, and of the dividends 
thereon arising and accruing, since the first day of Fuly 1801, 
which are subject to this attachment. And they have received 
payment of two hundred and eighty-four dollars, and twenty- 
seven cents, being a dividend of the estate of Henry Darroch, 
the drawer of the said note. 

“ The question for the opinion of the court is whether the de- 
fendants in this action, are entitled to_set off against the demands 
of the plaintiffs in this action, the sum of $ 568,55, being the 
lance of the note unpaid? 


After argument, by E. Tilghman and Ingersoll, for the plain- 
tiffs; and by Lewis and Rawle for the defendants, 


, The Court (absente Suirren, C. ¥.) decided that the set-off 
was inadmissible, 


M‘Culloch, 
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Cases Rutep akp ADJUDGED IN THE 


- M‘Culloch, Administrator, &e: versus Young. ~ 


1S was an action on the case, brought against the defend- _ 

ant, by F¥ohn MCulloch, as administrator of Robert Par- 
land, under letters of administration granted by the Orphan’s . 
Court, and tested by “the register of wills for Prince George” 
county,” in thé state of Maryland, on the 8th of October 1799) 
addressed to ‘fohn M‘Culloch of “ Alexandria, im the state of 
Virginia.” . 

The only controverted question in the cause, was submitted 
to the Court, all the judges being present: to wit; whether an, 
action could be maintained in the Courts of Pennsylvania, under. 
the. authority of letters of administration granted in another 
state? 


And after argument by MZ. Levy, for the plaintiff, and by 
Hopkinson for the defendant (in the course of which, 1 Dall 
Rep. 456. 1 State Laws, 30. Dall. edit. were cited): 


The Court, adverting to the numerous instances, both since 
and before the revolution, in which such suits were maintained, 
unanimously pronounced, 


Judgment for the plaintiff. 


Commonwealth versus M‘Kissick et al. 


O* the 15th of March 1802, a rule was obtained upon 

receiver-general, which was afterwards extended to the 
secretary of the land-office, to show cause why a mandamus 
shoufd not issue, commanding them to receive a certain certifi« 


cate, in payment for city lots, located by the late Thomas Billing. 
ton. . 


The application for the rule, was founded upon an act of the 
General Assembly, passed on the 9th of March 1796, (4 vdl, 


p- 16. Dail. edit.) which contains the following enacting clauses - 


Sect. 1. “ Be it enacted, &c. That it shall and may be lawful 
“ for the Board of Propert joi 5 
“ required, to proceed upon the reports of the Commission= 
“ers appointed by the act passed the twenty-cighth day of 
“ March, one thousand seven pondied and eighty-seven, entitu-_ 
“led “ An Act for ascertaining and confirming to certain per 
“* sons, called Connecticut Claimants, the lands by them claimed 
“ within the county of Luzerne;’ which have been filed in the 
‘* office of the Secretary, and ascertain, as nearly as they = 
“ from the documents so placed in the Secretary’s office, and 
“‘ from such further evidence as they may deem necessary, and 


“ which - 





On the, 
to the 
ndamus 
certifi« 
Billing. 


t of the 
4 val, 
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lawful 
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« which shall be produced to them, what suim_or sums 


 the- principles ofthe .aforesaidilaw, to be allowed:to the res Cy 


« pective owners; and the Receiver-General shall thereupon de- 
“ or certificate of such sum or sums to the respective owners 
“ and enter a credit in his books, for the same, which may be 
“ gansferred to any person, anc passed as credit, either in. taking 
“ out new warrants in any part of the state where vacant land 
“ may be found, or paying arrearages on former grants; Provided 
“ nevertheless, That the value of the land, for which such certi- 
“ ficates are so to be delivered to the aforesaid ‘claimants, shall 
« not be estimated otherwise than if the same had been made by 
“the Board of Property immediately after the report of the 
aforesaid Commissioners, in pursuance of the law herein be- 
“fore mentioned: And provided further, That the claimants, 
“ who are by this act intended to be compensated, shall, at the 
“ time of receiving the certificates aforesaid, release to the com- 
“ monwealth their respective claims to the lands, for which they 
« shall receive compensation.” 


Thomas Billington purchased several certificates, which had 
been issued under the authority of this act, and tendered them 
in payment, for warrants to be located on certain lots in the city 
of Philadelphia, which he alleged to be “ vacant land?’ ‘The le- 

islature having granted all the unappropriated city lots to the 
inspectors of the prison of Philadelphia, tor public uses, the in- 


spectors employed counsel, to oppose the rule for issuing a 
mandamus. 


Accordingly, Dallas, in showing cause against the rule, stated 
two points, for the consideration of the Court: 1st. Whether 
upon a just construction of the act of March 1796, and acts in 
pari materia, the right of location could apply to land within the 
boundaries of the city of Philadelphia. And 2d. Whether, in 
the strictest sense of interpretation, city lots-could be regarded as 
vacant land. 

The act of March 1796 is ingrafted upon the act of the 28th 
of March 1787, usually called “ the confirming law.” 4 State 
Laws, 274. (old edit.) which, however, had been repealed by the 
act.of the ist of April 1790. 2 State Laws, 786. Dall. edit, : It 
was expressly intended to entitle those Pennsylvania;claimants, 
who had complied with the terms of the confirming law, “ while 
“the said law was in existence, to the benefits of the same.” 
Preamble, 4 State Laws, 16. Dall. edit. What, then, were. the 
benefits-conferred on Pennsylvania claimants by the confirming 
law. A right to an equivalent, for the land they surrendered, 
which might be taken “ either in the old, er new purchase, at 
the option of the claimant.” 4.v0/. State Laws, 274. 8..9« (old edit.) 
And the act of March 1796 did not profess to- enlarge, nor, has 
it; in terms, enlarged the right thus conferred. Besides, the act 

of 
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1803. of March 1796, evidently restricts the location, under -the Wyse] 

~~ oming certificates, to those lands, for which the land-officers were. 
previously authorised to grant warrants; and no authority Wag 
ever given to the land-officers to sell city lots, till the act of th 
5th of April 1797. 4 vol. 165. Dail. edit. “ie 


Here, Dallas was stopped by the Court, who declared, that) 
they could not conjecture upon what ground the rule was ten 
ble; and desired to hear the opposite counsel. Ingersoll and 
Rawle, however, acknowledged, that they saw the subject ing 
point of view different from that, in which it was presented, 
they made the motion; and declined any further argument. 


By the Court: Let the rule be discharged. 
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Crousillat versus Ball. 


er = on a policy of insurance upon ship and cargo, contains 
ing a warranty against seizure or detention, for any illicit 
or prohibited, trade. (1) It appeared, in evidence, that the ves: J 
and cargo were owned by the plaintiff, and were insured on@ 
voyage from Philadelphia to Cape Francois; thence to Nea 
Orleans; thence back to the Cape; and from the Cape back 
Philadelphia. “When the vessel had arrived at the Cape, on be 
return voyage, war had broken out between Great Britain ang 
France; and the calamities of St. Domingo compelled a number’ 
of its inhabitants, to seek an asylum in the United States. The 
captain of the vessel (who was addressed to merchants at the 
Cape, and only in case of their absence was entrusted with the 
disposition of the cargo) undertook to cover, as American pro 
perty, a considerable quantity of coffee and cash, belonging to 
two of the fugitive Frenchmen; under a bargain, that they sho 
pay to the owner of the ship a certain sum for passage mone 
and forthe freight of the coffee; and to the captain, for his.o 
separate emolument, 50 half-johannes in hand for covering t 
cash, with a contingent of 200 half-johannes more, on its salt 
arrival in the United States; and a sum equal to the freight, for: 
covering the coffee. The vessel was captured and carried into 
Jamaica, and both vessel and cargo libelled as prize, in the Cour 
of Vice-Admiralty. The captain filed a claim, for the ship, and 
the plaintiff’s part of the cargo, and for freight on the covered; 


emmrseder 2s £.e- 





(1) This cause had been tried twice before, upon a declaration, containi 
a single count, charging the loss-to have happened by the capture, arrest, 
detention of a foreign prince. On the first trial, the jury could not agree; and ow 
the second trial a special verdict was found, but so imperfectly, that judginent 
could not be rendered upon it. A venire facias de novo was, therefore, awardet 
and the plaintiff had leave to add a count to his declaration, averring the loss 
to have happened by the barratry of the master; on which point new evider 
was now given. 
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part of the property; but in his answers to the. ing Inter- 1803. 
rogatories, he had sworn, that the whole cargo b to the Vm 






he Wye 
TS were 


rity ‘Was, intiff, and that there were*no papers on board, e such as 
t of the had delivered, On searching the vessel, however, the bills of 

. "f lading, letters, and other es relative to the covered property, 

, ‘8 were found concealed; the whole cargo, inéluding the master’s 
ed, th +E own adventure, was condemned; and though the vessel was ac- 
'S tena § quitted, upon further proof of American ownership, sent by the 

li ona Ce radeibhin®'s pris eRe 

Sg ic tiff from Philadelphia, it was expressly without freight, on 
cc unt of the master’s fraud. When notice of the capture 
a, when was received, the plaintiff abandoned to the underwriters, stating 


“ that the voyage was defeated, and the cargo taken out of the 
“ hands of my agent,” the captain. 


On two former trials of this cause, the argument turned en- 
tirely upon the question, whether the underwriters Were'nespon- 
sible for a loss thus occasioned by the misconduct of the captain, 
who was the agent of the owner? And the Court were. 
of opinion, that by taking on board the property of Fre 
and covering it as the property of the plaintiff, the ri 
been increased; that the perjury of the captain 
ved the neutral property, in the jeopardy of the 
ed property; and that, in fact, his misconduct, from 
to end, had produced and justified a condemnation. eri 
him, therefore, as he must, in law, be considered, neta of 
the plaintiff’s agent, the Court thought, that the*plaintiff: t 


entitled to recover. 










On the present trial, the plaintiff rested his right to recover, ’ 
on the barratry of the captain; and urged, 1sts That although 





can pt®@ fraud is essential to constitute barratry; yet, if a captain of a 
aging vessel is guilty of a fraudulent act, with intent to benefit his 
y sho owner, who is ignorant of the act, and neither authorised, aor 
mqa assented to it, it is a case of barratry, within the indemnity of a 
his Own® policy of insurance. 1 Stra. 581. 2 Raym. 1349. Cowp. 154. 
ring the § 17, Rep. 259. 3 T. Rep. 278. 4 T. Rep. 36.°6 T. Rep. 379. 
| 1tS SAR 2 Dall. Rep. 137. 2d. That the captain acted, on the present 
ight, fo occasion, as captain; and was guilty of ja fraud, with a view to 
ried into his own separate interest and emolument; which clearly amount- 
re Couti ed to barratry, though the ordinary freight and passage-money, 
hip, and} were secured for his owner. And if barratry is committed, the 
ONE insurers are answerable, although the loss is not the direct and 
_§i§ necessary consequence of the barratrous act. 3d. That the cap- 
one ® tain was not the general agent and consignee of the plaintiff; and 
cbr enll when he undertook to cover the property, he manifestly acted as 
judgment captain, for his own benefit, and not as agent, for the benefit of 
sep his principal, upon. a commission to be paid by the principal. 
5S videnceel™ 4th. That a warrantry against a seizure for illicit trade, means a 


seizure in the trade, in which the owner employs the»ship; not a 
- seizure 
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1803. seizure in a barratrous trade carried on by the master, wi e 
—— the owner’s knowledge, or consent. 3 T. Rep. 278. an . 


fn lleging bray, fat head approved the conduc of ef 
from ove ot t e ; 
yr gy son he express] Gpercelly en Brea as his agent, in the] 
abandonment) and endeavoured, by further evidence 
rot America, to maintain the claim j in the Court of Vice-a 
ralty at Jomaig 2d. That the captain intended to benefit. | nd § 
not to defraud, his.owner, so no oats pee committed, 3d. 
the captain, consignee of ship and ¢argo, was not : 
ble of ie : eehich furnishes a conclusive distine, ‘ 
tion between the present case, and the cases cited from the ,. 
1 Emerig. 370. 2 Marshy4A2. 2 Dall. Rep. 137. 9. Park, 91, 
. T, Rep. 7 T. Rep. And 4th. That the seizure detention a : 
ondemnation of the cargo, was on ‘account of an illicit-and pro 
bited tratle, by covering belligerent property im violation of ¢ 
law of nations, and the good faith of neutrals; as well as by 
P ted intercourse with a Spanish colony. 


Yieress ustice, delivered the charge of the Court, to J 
following In this action, evidence has now been given 


upon a ground distinct from any, that was taken on: the former 
trials; andthe only question to be decided is, whether the can 
go instred was lost by the barratry of the master? 

Barratry is ‘am act committed by the master of a vessel, of 


criminal nature, without the license, or consent of the ow re 
There must be fraud in the transaction; a selfish and siniste 


design, for the master’s own interest; for, if the act is de me sf 


solely to benefit the owner, it does not constitute barratry. 

It is the province of the jury to decide upon the credit of 
witnesses, and the amount of the evidence. The enormity of 
the doceur, the lapse of time, and other circumstances, are cab’ 
culated to excite doubt and suspicion. If, however, the ju y 
think, that the captain meant to take the premium, for covering 
the property, to his own private benefit, in exclusion of his own 
er; and not, in the first instance, to pay it to the owner, exp - 
ing from him a gratuitous compensation, or reward; the act 
barratry is proved, and the plaintiff must recover; ea 
evidence shall satisfy the jury, that the captain was the g 
agent and consignee of the plaintiff, and acted as such. In ha 
case, the law is equally clear, that the acts of a general ag 
cannot, any more than the acts of the principal himself, be dee 
minated barra 

The other objections that have been made by the defendar 
counsel, appear to be gatisfactorily answered, in the course 
the evidence and the argument. The proof of interest in the ¢ 
go is strong; and most clearly, the case is not a case of i 
crading, within the"meaning of the warranty. The nature ot 

in 
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- gindirect, 3 es New-Orleans, a Spanis 

“well known to rwriters; and, in truth, 1 ade ¥ 
not be illicit, if it was fairly carried on. Even, in thatirespec 
} ‘therefore, the objection cannot ‘be sustained; andas itwespects 

- athe violation of neutral character, it is the very ground of the 
ogee right to recover, if the violation was committed, for 
‘the private purposes of ‘the ‘master of the vessel.’y For, here we 


“repeat, the sole question to be decided, is, whether the. master, 
» in breach, or evasion, of /his orders, did afi 


- ourse of the Voyage,‘tending to his own benef “to the pre- 

judice of his owner?» If he did, the verdict must be for the plain- 
tiff. If not, or if what he did, was in the character of a general 
“agent, the verdict must be for the defendant. 4 


ok ar 


Verdict for the plaintiff. 


| giFor the plaintiff, £, Tilghman, Du Ponceau, E. S. Burt and 
Dallas. Re 


. »For the defendant, Ingersoll and Rawle, 
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ia, MarchaTerm 1804.« 

Maybin, surviving partner, &c. versie Coulon. 

Coulon versus’ Maybin, surviving partner, &c- 
td 


HESE actions having been referred, the referees reporte 
that there was due, m the first, from the defendant to ‘th 
plaintiff, as surviving partner of Foseph Anthony and Co. a.sug 
of 30,708 8, dollars; and that m the second there was. no cause 
of action. To this report, Coulon filed a number of exceptions, of 
which it is only necessary to state the substance of the single.ex 
ception, which:was the ground of the decision of the Court:: 
wit, “ That the balance reported to be due to Maybin, arose frot 
a series of unlawful transactions, in violation of the acts of com 
gress, respecting the registering of vessels, and the duties on to 
nage and impost; and, consequently, no Court of justice coul 
lend its aid to enforce the recovery.’ | 


‘ 


fo 


The facts were briefly these: Conlon, an alien, came to’ the 
United States in the year 1794, bringing with him a considerable 
quantity of reser Mone he placed in the hands of Foseph 
Anthony and Co. He had, also, left a considerable property it 
the Isle of France; and he was not only desirous to -have that 
property brought to America, but to enter into various commer 
cial speculations, with these and other funds, in the European, av 
well as Indian, markets. He accordingly entered into engage! 
ments with Foseph Anthony and Co.; and, in consideration of 
his making them thé depositaries of his funds, with an allowance: 
of ample commissions for services, and of interest for advances, 
they undertook to purchase vessels and cargoes for him, in theif” 
own names; and in like manner to import the return cargoes) 
Among the vessels purchased for Goulon-(some carrying only @ 
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-eounts and correspondence produced in Court, as well as be- 4 
fore the referees, it clearly appeared, that the balance resulted 


» from these ‘illicit transactions; and that the rted to be 
“due to Maybin, was about the amount ofthe ¢ issions for 
“services, and the interest for oceasional ad ‘the nett price 
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'sea-letter) was the America, which was registered in New-York, 1804. a" 3 
"gs the property of Yoseph Anthony and Co. American @itizens; Gyms 
‘and a cargo afterwards broughtiin the zlmerica, fromthe isle of 


4 France, though entirely o 


» ‘of the vessels and cargoes, having been 
funds of Coulon. ; 


| im point of law, by giving a sanction to the violation 6f the of 


- gongress (1); and that théir report could not, therefore, be sus- 
tained, or affirmed by the Court. In the course of ment 
they cited, 1 Pow. on Contr. 183, 195. 201. 203. 1 Bo Pull. 


340. 3 T. Rep. 454. 4 T. Rep. 466. 1 
. $41. 5 T. Rep 


» The counsel for JM/aybdin argued, That advances were made, 


the legality of the consideration and contract; and that, even if 


by Coulon, was enteged at the 


‘qustom-house of Philadelphia, as Owned by them. From. thé’ac- 


' 


~The counsel for Colon insisted, that the referees had erred, 


- & Pull, 296." Cowp. 

~ 599. 1 Bous. & Pull. 566. 4 Burr. 2069. 3 T. 
ep. 421. 6 ¥ Re e 61. 405. 3 Vez. un. 373. sz 

Rep P j 4 


and’ s€rvices performed, to a great amount, independent of the 
vessels and cargoes, and were not involved in any illicit impu- 
tation; that it did not appear that the sum:-reported arose out of 
an illicit consideration, or contract; that it was too late after a 
reference and report, which liquidated the accounts, to object to 


the general transaction were illicit, still the contract being exe- 
cuted between the vendor and the ventlee of the property; the 
plaintiff, ‘not being: the actual vendor, had a -fight to\recover-the 
money paid by Foseph Anthony and Co. to the vendor, at the 
request, and for the use of the defendant. In support of this last 
position, the-following authorities were cited: 1 Pow. on Contr. 
200, 1. 4 Burr. 2069. 1 Bl. Rep. 633. Cowp. 343, 3 T. Rep. 
418, 9. 6 T. Rep. 61. 7 T. Rep. 3 Vem. jun. 612,3. 8 T, Rep. 
575. 577 ag 


The cause having been argued, on these general grounds, dur- 
ing several days in December term 1803, and March term 1804, 
the unanimous opinion of the Judges was delivered,. upon full 
consideration, by Suippen, Chief fustice, in substance, as follows. 


By the Court: There is a just debt due from the defendant 
Coulon, to the plaintiff, Maybin; and, therefore, as far as the 
Court could lawfully act, they would be desirous to affirm the 


(1) See the Registering Act, 2 vol. 131.; and the impost law, 4 vol. p. 279. 
report 
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1804. reportof the referees. Hence, we listened, with Atten.. 
\-— tion and favour to the attempt of the tiffs ‘counsel toc 
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of thei mpt has not however, be 
successful; so that we must e the questi e Princip 
of law, which are clearly established by the authorities that hi 
been cited. a 
The positive provisions of the laws of the United States, ¢ 
specting American regigtered vessels; the national policy of: our: 
navigation system; good faith towards the belligerent powers; | 
and the very foundations of morality; have been violated im the 
course of the transaction, now exhibited to us. The act of-t 
Court is necessary to give effect to the report of the vetereclil 
but no Court of justice of the United States can lend its aid, at 
any time, of in any degree, to recover a debt originating in aj) 
source so forbidden, so foul, and so pernicious. The report cans! 
not, therefore, be affirmed. (1) ' 


tinguish the origin of the sum reported, from the general m 
ee 


eRereeTTT ry 


omy ag 


Report set aside. ; 


Ingersoll, E. Tilgliman, and Levy, for Maybin. 
Du Ponceau and Dallas, for Coulon. 


Deshler versus Beery. 


HIS was an action of dower, by the widow of David Desh. ‘ 
ler, against the tenant of the premises, tried at Lasto RY 
Northampton county, the 27th of Fune 1804. p 


In point of fact, it appeared, that Lesher died, leaving a willy 
dated the 2d of NovembeF 1796, in which he bequeathed to hi 
wife a legacy of #@00/, his household goods, and a house for” 
life; and appointed her executrix, and Neuhart and Schrudder ” 
executors. Before his death, he had sold and conveyed the pré- © 
mises to George Eddy, taking bonds and a mortgage for the pur. © 
chase money; but Eddy’s conveyance was not recorded. The | 
executors instituted a suit, obtained judgment, and issued execu." 
tion against Eddy; in consequence of which, the same property. 
was levied upon, and advertised for sale. At the instance of the. 
widow (the present plaintiff) Newhart, one ofthe executors, ben) 


a 


q 


oa 


ER 


(1) It appeared, that one of the referees, upon discovering the illicit nature” 
of the transaction, declined proceeding; but was persuaded to resume the ” 
business of the reference, in consequence of an urgent letter from Maybin, © 
appealing particularly to the sympathy and benevolence of the referee. One | 
of Coulon’s exceptions to the report, was pointed at this ex parte communica- . 
tion; and the Court, in delivering their opinion upon the general question, | 
stated, in strong terms, their disapprobation of one of the parties addressing 7 
the referees, by way of confidence, or soliciation, pending the reference, though ~ 
the letter should not contain any remarks on the merits. of the controversy. 
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; ‘came the purchaser, for the use of the estate; amd the-sheriff 1804. 
@ executed a deed to him, on the 9th of June 1801. And, with Ww 
the knowledge, consent, and approbation, of the widow, he re- 

cen: § sold and conve the property, to Beery (the present defend- 
iples Fant) on the of Fuly 1801. During these transactions, the 
ay widow. never suggested a claim of dower; but there were seve- 
ral judgments against Deshler’s estate, at ‘the time of the sheriff’s 
@.. sale; and his debts, gearally; far exceeded age aaters for paying 


ea m. 
wt a 






¥ laintiff’s counsel insisted, that there was no relinquish- 
thee ¥ Did of the i of dower, on the sale to Eddy; that.the she- 
s: & it’s sale, on the judgment against Eddy, for the price of his 
i > a purchase, could not extinguish the right of dower; and that the 
f os tenant, if he had not direct notice of the widow’ s claim, 
a PT catice by a legal and equitable presumption, as. his title de- 
» pended on deeds, that naturally led to the inquiry, 2 Bl. Gom. 
- 182. Co. Lit. 32,3. 1 Fonbl. Eq. 22. 2 Fonbl. 147. 159. 9 Mod. 
97. 2 Atk. 83. 3 Br. Ch. 264. 


For the defendant, it was urged, that in Pennsylvania hei i is 
no claim of dower in lands sold by legal process, for the pay- 
) ment:of debts; that dower is barred, even in the case of a mort- 
te gage for a debt, though the wife does not join.in the deed. 2 Dall. 

- Rep. 127.; (1) that the money recovered from Eddy has been ap- 
_ plied to the payment of debts; that there is no difference, as to 
"7 the claim of dower, between the case of a power by will, to sell 
ast0My@ for the payment of debts, and the case of the widow’s consent to 
9m make such a sale; and that the widow’s silence, on the subject 
a will of this claim, throughout the transaction, operates as a bar and 
to hig estoppel, to her enforcing it, against a bona fide purchaser, for a 
sé for 4 valuable consideration, without notice. 1 P. Wms, 393. 1 Fonbl. 
‘udder “Eg. 151. 18 Vin. Abr. 112. Finch. Rep. 103. Prec. Chan. 35. 
e pres” 1 Eq. Abr. 355, 356. Ca. 8. 10. 9 Mod. 37. 2 Vern. 370. 580. 
e pur Bh » Cowp. 201. 


oxeeta | &; YEATES, Fustice. Mrs. Deshler is entitled to recover her 
operty dower in the premises, unless the peculiar circumstances of the’ 
of the case operate as a bar. The circumstances relied upon to produce 


s, bee that effect, are these: she made Neuhart her agent to buy the 
’@ land at the sheriffs sale; and she approved of the purchase, 


nature alter it was made. She, also, knew and approved of the re-sale 
me the | to the defendant, at a full price, and uncharged with dower; and, ‘ 
Mayne until the defendant had paid the price, she never set up the pre- 
nunica- 
\estion, | (1) EB. Tilghman, on the trial, reported Lacock’s case, referred to in 2 Dail. 
ressing © Rep..127. to be a decision, “that dower was barred, where the husband alone 
though mortgaged land; and his executors, under a power in the will, with the con- 
sy. sent of the mortgagee, sold the land, for the payment of debts.” 
sent 





came 
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1804. sent claim. The motives 6f Mts. Deshler, in observing’ this sill 
‘—_— lence, cannot be positively ascertained ; but she might think, thay © 





if the land sold high, in consequence’ of appearing clear of every 
incumbrance, there would be the better prospect, that her legacy § «* 
of 1000/. would be paid. aa ~ 7 
Upon the whole, the jury will decide, whether Mrs. Deshiler’g ~ 
line of conduct held up to the public, and, particularly, to ies 
parties, that she meant to waive the claim of dower. If it did / 
the verdict should bé against her. If it did not, and the jury ~ 
think, that she always meant to assert her right of dower; ther 
the verdict must be in her favour. . 


Verdict for the defendant. 


Commonwealth versus Lyon. 


$b. defendant, having made an affidavit in the usual form, 
applied to Smit, Fustice, for the allowance of a certioraf, 
to remove this indictment from the Quarter Sessions of North 
umberland county, into the Circuit Court, § 


a ee 
= pests —_ 
; - 
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Cooper (acting for the attorney-general) stated the reasons 
which had induced him to decline consenting to the removs 
and the following authorities were mentioned. The removal a 
an indictment, at the instance of the defendant, is discretionai 
with the Court; but the discretion ought not to be exercisedjm 
without special cause. 2 Hawk. 407, 8. s. 27. 4 Burr. 2458. ‘The 
removal is not usually allowed in cases of perjury, forgery, &q 
because such offences should be discouraged; and removals nom, 
only tend to delay justice, but to discountenance prosecution 
Ibid. 408. s. 28. The act of assembly contemplates the sam 
principle; for, if the attorney-general does not. consent to the re 
moval, writs of certiorari are only to be specially allowed, and 
certified in writing upon the writ, by the Supreme Court, or on 
of its judges, upon sufficient cause shown. 3 State Laws, 9 
Dail. edit. 7 

Situ, Justice. It is not the practice to enter into an argumeéf 
upon applications of this nature. The defendant has made th 
usual oath, as a ground for allowing the certiorari; and I shal 
of course, allow it, unless something is shown, in relation to hi 
character and conduct, which will induce me to suppose, thi 
public justice is likely to be impaired, or defeated, by the ree 
moval. , : Ei 


an Boag wot a9 


Cooper declaring that the defendant’s character was good, in- 
dependent of its implication in the present charge; the Judge’ 
immediately signed the allocatur. 4 
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a: , Commonwealth versus Matlack. 


North rexHE defendant had been clerk of the Senate; and in that 

*@ character received 900 dollars, as a fund to defray the con- 
tingent expenses of the house, during several sessions. ‘The Com- 
" fhittee of accounts called upon him for a settlement; but he de- 
‘dined exhibiting his vouchers, unless they would allow him a 
tionargigl cettain retrospective compensation, to which he contended that 
arcisediig ne was entitled, under an act passed on the 22d of April 1794. 
[3 The Senate thereupon directed the comptroller to imstitute the 
ary. &elEE present suit. Upon the trial, the defendant proved, that he had 
ah m expended considerably more money, than he had received, for 
cutionalml the use of the house; and he claimed a verdict for the amount 
e same. Of his advances, as well as for the additional compensation al- 


y the relly lowed by the act of 1794. 
red, al 
» OF One 
ws, 92, 


reasons, 
emoval 
noval ¢ 
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But, after argument, the Court declared, that the defendant 
could not indirectly recover from the state, a substantive, indepen- 
dent, claim by way of set-off, any more than he could directly 
‘recover a debt due from the state, by bringing a suit against her. 
‘That the present action was brought to compel an account for 
“money received for the use of the Senate; in which the defen- 
‘dant, if he proved, that the money received was so applied, would 
be entitled to a verdict; but that even then, he could not be en- 
titled to a verdict for the amount of his advances; which the 
Senate alone was competent to allow. 


Verdict, generally, for the defendant. 
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-ood, in 2f‘Kean, attorney-general, for the commonwealth. 
“ Judge Dallas, for the defendant. 
4 Rundle 
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Rundle versus Murgatroyd’s Assignees. > 
i Pid point agitated upon the trial of this cause, turned on the 


validity of a mortgage given to the oe by Murgatroyd, — | 


to secure to his wife, the amount of a legacy, which had been | 
bequeathed to her, by her grandmother. It appeared, that in the © 
year 1784, Murgatroyd had entered imto articles of “agreement — 
with trustees, by which he engaged to secure the legacy, in Case — 
he should become insolvent. He received the money, and mixed — 
it with his other, pecuniary funds; but took no ‘steps to secute © 
the amount for his wife, until the execution of the present mort- 7 
gage, in March 1802, when he was insolvent, and was soon after- — 
wards duly declared a bankrupt. pee 


The case was considered, as a case of marriage settlement, by ~ 
the counsel on both sides. a 
In support of the settlement, the following authorities were 
cited: 6 T. Rep. 154. 2 Bous. & Pull. 582. 6 T, Rep. 80.7 
2 Atk. 558, 1 Atk. 192. 1 P. Wms. 459. 2 Dall. Rep. 199. 


In opposition to the settlement were cited, 1 Fonbdi. 271, 272. 
2 Atk. 480,1. 8 T. Rep. 82. 


&e 
. 


Surpren, Chief Fustice. The mortgage given by Murgatroyd 


is resisted on behalf of his creditors, upon the general ground, ~ 
that it was given in contemplation of bankruptcy. There is but” 
oné exception to the rule, which declares'a conveyance so given ~ 
to be void; namely, where a creditor obtains 4 preference, by — 
urging his debtor for payment, and threatening him with legal’ 
process. The only question, therefore, is a matter of fact, whe. 
ther Murgatroyd, at the execution of the mortgage, contemplated 5 
bankruptcy, and meant voluntarily to prefer the particular credi- 
tor? If the evidence proves the affirmative, the mortgage is void; — 
but, if otherwise, it is lawful and valid. P 
It has been urged, in favour of the plaintiff’s claim, that what- = 
ever may have been the situation of Alurgatroyd, at the time. of 
executing the mortgage, the act was done, in pursuance of a} 
previous agreement, entered into for a valuable consideration, 
when he was perfectly solvent. It would be grateful to our feel-~ 
ings on the present occasion, could we express sentiments fa-_ 
vourable to the maintenance and fortunes of a wife and children; ~ 
but we cannot seek that gratification, through a sacrifice of the» 
established principles of law.. The agreement was executory; 
and although it had relation to a possible insolvency, it might,” 
perhaps, independent of the bankrupt law, have been carried into 
effect. But no antecedent contract, can make the mortgage valid, | 
upon the provisions and principles of the bankrupt law, if Mur-7 
gatroyd 
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gatroyd actually gave it, when he was insolvent, upon the eve of 1804. 


; a legal bankruptcy. The general creditors had then acquired an Wax! 
the interest in his estate; and it was too late to perform am engage- 
yd, ment for giving preferences and securities, at their. expense, to 
Sin: any particular creditor. 
the “4 The law respecting marriage settlements, is the same in En- 
sine land and in Pennsylvania. It requires a fair motive, as well as a 
ise valuable consideration; and the interest must be actually declared 
sed and vested, at the time of a settlement, or it cannot prevail 
sive against the rights of honest creditors. 
ort The present case, by no means resembles the case of general 
hon Stewart’s settlement. There, Mr. J/‘Clenachan, on his daughter’s 


marriage, delivered to general Stewart a large sum in certificates 

_ of public debt, expressly stipulating, that those certificates should 
, by be held and appropriated to the use of Mrs. Stewart and the 
| children of the marriage. General Stewart always kept the fund 

ae represented by the certificates, distinct from his own immediate 
neren - funds; and although he subscribed them, first to the new loan 


pee of Pennsylvania, and afterwards to the general loan of the United 
a States, constituting the funding system, it was traced and ascer- 
279. tained, that the real estate specified in the deed of settlement 


s (which, it is true, was made long after the marriage) had been, 
in fact, purchased with the actual proceeds of the original certi- 


royd ficates, delivered by Mr. M‘Clenachan upon the marriage. But = 
ond,” here, the bequest ofthe legacy was made without stipulation, or 
s but © condition; the money being received by Murgatroyd, was blend- 
riven ed with his other property, so that a separate existence, or appli- 
5 by cation, could never:be traced; and, under these circumstances, 
gal’ he acquired a credit, which would be false and delusive indeed, 
whe. were the property now withdrawn, upon an obsolete and latent 
lated | pretence, from the creditors who trusted to it. 


Surru, Fustice. I am, likewise, of opinion, thatthe mortgage 
inust yield to the superior legal and equitable claims of the ge- 
neral creditors. It is a sound and uniform rule, that settlements 
made upon a wife and children, by persons who have not a suffi- 
cient estate to pay all their debts, -re void against creditors. The 
decision upon general Stewar?’s settlement was not a departure 
from the rule; but simply a recognition of the marriage portion 4 
of Mrs. Stewart, transformed and ascertained in a hew shape. é 
The late, as well as the present, Chief Justice, and myself, deli- 
yered our opinions at large in that case; and united in the re- 
sult, for the réasons that have been suggested; none of which 
can be assigned in favour of the present claim, under the mort- 
gage. 
The jury, according to the charge, found a verdict for the 
defendant."(1) 
(1) The validity of general Stewart’s settlement was tried in Deceméer term 
1799, in an amicable ejectment brought by Blanchard’s Lessee v. Lugersoll. The 
tacts proved upon the trial may be reduced to the follawing case: 
Vou. IV 2R On 
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On the marriage of general Stewart with the daughter of Mr. J/‘Clenachan, 
im the year 1781, he received, in’ real and personal estate, a portion of 40,000. 
Pennsylvania currency; of which loan office certificates, for money loaned by Mr. 


M'‘Clenachan in 1777, constituted about a moiety, bearing interest Fy 7 


cent. per annum. In delivering the certificates, Mr. AZ ‘Clenachan told. 


Stewart, “that he might use the interest, but that the principal of cer- 


tificates should be settled on his wife and children, and appropriated sacred. 
ly to their exclusive use and benefit;” and general Stewart promised expressly at 


to make the stipulated settlement. and sppregeieten Soon afterwards ge. 
neral Stewart entered into partnership with Mr. 4. Nesdit, and prosecuted 


an extensive scene of commerce, upon funds chiefly furnished by Me De 
ally 
to 


M‘CGlenachan. In the year 1785 general Stewart went to iy (oo raving 
certificates in the hands of his partner (with whom they had been specific 
deposited several years before) and taking a written receipt and promise, 


return them to him, or to his order, on demand. While in England, he made. — 
a will, dated the 7th of October 1787, which bequeathed the certificates to his — 
wife and children, but did not refer to any previous agreement, or promise to a 


do so. He returned to America in 1787, and soon afterwards, assigned the cers — 


tificates in trust to Mr. M‘Clenachan and his partner, for the use of his wife 


and children, by a deed dated the 9th of Sfune 1788; which was, also, silent 
as to any previous agreement upon the subject; but referred to the will of — 
1787, or any other last will which he might make, for the apportionment of 
the fund. The certificates were subscribed to the new loan of Pennsylvania; 
but were re-exchanged, and finally subscribed to the loan of the United States — 
The public stock having risen to its full nominal value, general Stewart pro- 


4 


posed to Mr. M‘Clenachan (Mr. Nesbit being dead) to sell it, and vest the 


proceeds in houses, and ity lots, as offering a better speculation; to which 
Mr. J£‘Clenachan assented, upon the original principle, that the investment 
should be for the use and benefit of general Stewart’s wife and children. The 
stock was, accordingly, sold and transferred, between Sune 1791, and April 
1792; and the property in question was purchased, between March 1792, and 
February 1793, to the value of about 25,000 dollars. On the 20th of AZay 1793, 
general Stewart executed a deed before two witnesses, conveying this proper- 
ty to Mr. M‘Clenachan, and his son, George M‘Clenachan, in trust; and after 
reciting the deed of trust of 1787, the subsequent sale of the certificates, the 
investment of the proceeds, and the intention, that the real estate, shall be 
held to the same uses, as the certificates, according to the apportionment of 
the will of 1787, or such other last will, as general Stewart might make, it 
concludes with reserving a power of revocation, by consent of both parties, to 
sell the trust estate, and to vest the proceeds in other funds, but in the name 
of the same trustees, and for the same uses. The deed being executed, gene- 
ral Stewart delivered it to Mr. AZ‘Clenachan, who deposited it, for safe keep- 
ing (as he resided in the country) with other valuable papers belonging to 
himself, in an iron chest, kept by general Stewarz in his counting-house. Ge- 
neral Stéwart died on the 14th of Sune 1796, having, a few hours previously, 
made a will devising and bequeathing all his estate, real and personal, witha 
power to sell and convey; for the payment of his debts, and constituting Mrs. 
Stewart an executrix, and Messrs. M‘Clenachan, W. Tilghman, and F. West exe- 
cutors, without referring to the deed of settlement, or any previous agreement 
upon the subject. In May 1793,and at the time of his death, he was general- 
ly supposed to be in affluent circumstances; but about four months after his 
death, a contrary suspicion arose, which subsequent events have confirmed. 
In taking the inventory of his effects, the deed of settlement was found; but 
the exeeutors regarded it as incomplete and invalid. While, too, the execu- 
tors thought the estate rich, Mr. Jf ‘Clenachan himself réquested that the 
deed should be laid aside; and he and Mrs. Stewart joined the other exeet- 
tors in selling and conveying part of the trust property, for the payment of 
debts, under the power given in the will of 1796. The failure of Morris and 
Nicholson’s notes (in which general Stewart and Mr. M*Clenachan bad specu- 
lated largely) ard other disappointments, proved fatal to the estate; and it 
was even ascertained, that, on a fair estimate, the general balance of general 
Stewart's account of property and debts, was against him, at the time that he 
execyted the deed 6f 1793: but, on the other hand, he was clearly soivent 
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when he executed the deed of 1788. Under these circumstances, Mrs. Stewart 
consulted her counsel, on the validity of the deed of 1793, representing all the 
previous facts (which had not been adverted to, while general Stewart's estate 
was thought solvent) and was advised to prove and record it. This was done, 
on the 27th of February 1797, before any judgment had been obtained against 
general Stewart; and the trustees, having surrendered and assigned the trust 
estate, to Mr. Ingersoll in Fune 1797, an amicable ejectment was instituted, for 
the purpose of settlimg the conflicting claims of the widow and the creditors. 


The counsel for Mrs. Stewart, (W. Tilghman, Lewis, Ingersoll, and Dallas) 
contended, that marriage was in itself a valuable consideration, to entitle 
the wife to a provision even out of her husband’s estate, independent of her 
own; that a voluntary settlement, after marriage, by a husband, not indebted, 
js valid, with, or without, a consideration on the part of the wife, against 
all subsequent creditors; that an agreement for a settlement made in writing, 
before, and in contemplation of, marriage, will always be carried into cf. 
fect; that a parol promise of a settlement, made before, and in contemplation 
of, marriage, is equally valid in Pennsylvania, although the law upon the 
subject has been altered in “England, by an act of pathament; and that even 
where there is no previous agreement between the parties, a Court of Equity 
will.never grant a wife’s personal property to her husband, until he has 
made an adequate settlement upon her. As to the facts of the present 
case, it was argued, Ist. That before the marriage, a contract was entered 
into between Mr. M‘Clenachan and general Stewart, bond fide, and upon 
a valuable consideration. 2d. That the settlement, now controverted, was 
made in pursuance of that contract, from the proceeds of the certificates, spe- 
cifically traced, which constituted the original consideratidn. 3d. That the per- 
formance of the contract, was enforced by the principles of moral and social 
obligation; and is in strict conformity to the direction, which a Court of equity, 
or of law, would give to the appropriation of the fund thus ascertained. 4th. 
That it was not essential to the vgooe’ | of the deed, that it shoul’ be proved 
and recorded, except as against purchasers and judgment creditors, whose 
rights and interests are not in question. 

The following authorities were classed and cited by the counsel for Mrs. 
Stewart. 1 Atk. 15. 2 Vez. 18. 2 Eq. Abr. 51. H. 3. Cro. F. 454. 1 Vez. jun. 196. 
1 Dall. Rep. 193. 430. 1 Atk. 168. 2 Ath. 519, 520.. Ambl. 121. 2 Atk. 448. 
Ambl. 586. 1 Eq. Abr. 19. Bunb. 187. 2 P. Wms. 316. 1 Vent. 194. Cro. $. 158. 
Cowp. 432. 2 Vern. 167. Prec. Ch. 208. 1 Fonbl. 88. 2 Ath. 419, 420. LP. Wins. 
382. Prec. Ch. 548. Prec. Ch. 22. 1 Dall. 414. 2 P. Wms. 414. Ambl. 409. 


The ‘counsel for the general creditors, (E. Tilghman and Levy) urged the 
great inconvenience and injustice of allowing a mere verbal conversation, of 
eighteen years standing, to be the foundation of withdrawing from creditors, 
so great a mass of the debtor’s apparent property. The mote of the alleged 
contract, is without writing, and without any witness; but the father, who was 
aparty to it. It is admitted, however, that even a parol agreement, if fairly prov- 
ed, and legally carried into effect, must prevail inPennsylvania. But transactions, 
honest between the parties themselves, often become fraudulent, in relation to 
others; and the purest executory bargains between individuals, are liable to be 
defeated, upon general principles of public policy, unless they are executed 
with strict legal publicity and form. Inthe present instance, every thing con- 
spires to beget caution, in the admission of the widow’s claim. The trust deed 
of 1788, makes no allusion to a subsisting contract, between general Stewart 
and Mr. M‘Clenachan; nor does it make an apportionment of the fund among 
the widow and children. The subject of the trust was a paper medium, as ne- 

tiable by delivery as a bank note; and shifting as it did from new loan to 
federal stock, from stock to money, on what rational ground (considering, par- 
ticularly, that general Stewart held similar certificates and similar stock in his 
own right) can it be sustained, that the purchase of the real estate, was made 
with the proceeds of the identical certificates delivered on the marriage? But 
the settlement, being made of land, it is a voluntary settlement, within the 
principles and the provisions of the statutes; and it is not to be conceded, that 
@ verbal agreement to settle certificates, constitutes a valuable consideration, 
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1804, for the settlement of lands, by the ostensible owner, having become actually. 
indebted. The deed is not only void, as it contains a clause pf revocation, and 

=r cannot be regarded as a legal settlement; but it is fraudulent, as it remained - 
in the possession and power of the grantor. In the course of this argument, | 
the following authorities were cited: 2 Bulst. 226. 3 Co. 81. 1 Burr. 475. 2 Vern.» 
§10. 1 ay” 2 Atk. 481. 1 Ath. 15. 2 Vez. 10, 11. 2 Vern. 510. 3 Co. 82.6.5 © 
2 Freem. 236. " a 


The Covrt (composed of M‘Kran, Chief Fustice, and Surrrex and — 
Smirn, Fustices) delivered their opinions, unanimoisly, in favour of the Set. 
tlement; and the jury found a verdict accordingly. ~ 
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Duncanson versus M‘Lure. 


fier was an action of trover for the ship A/ount Vernon, 

which the defendant had purchased, under a sentence of. 
condemnation as prize, pronounced by the French Provisional — 
Tribunal of Prizes, established in the city of St. Domingo. The 
material facts of the case were these: (1) “ Mr. Duncanson, an” 
English gentleman, came to the United States with a view to. 
settle; and, in order to manifest his intention, took an oath of 
allegiance to the state of .Pennsylvania, though he had not been | 
long enough in the country to entitle himself to naturalization, 
under the act of congress. Contemplating a circuitous voyage” 
from America to England, and thence to the East-Indies, he ap- 

- plied to Messrs. Willings and Francis to procure a ship for him; 
and those gentlemen agreed absolutely with Mr. Thomas Mur- 
gatroyd, for the purchase of the ship Mount Vernon, owned by him; 
the bill of sale being made out, and delivered to them, upon terms 
of payment stectbely ascertained. It, then, however, occurred to 
Mr. Duncanson, that as he had not yet acquired the rights of 
American citizenship, he could not enjoy the advantages, which 
he proposed to derive from his projected voyage. For, the trade 
from England to the East-Indies is, by the law of that kingdom, 
a monopoly; no British subject can, individually, embark in it, 
without incurring a forfeiture of his vessel and cargo; though it 
has recently been adjudged in England, that an American citizen 
is entitled to carry on the trade, by virtue of express stipulations 
in the treaty of amity and commerce between the United States 


S23 = 


(1) This introductory statement of the facts, is transcribed from the charge 
of the Court, in the action brought upon a policy of insurance, on the Afount 
Vernon. 3 Dall. Rep. 491. Upon more mature consideration, the opinion there 
delivered, was over-ruled in the present cause, by the same Court; and, was, 
virtually, condemned in the Circuit Court of the United States, where an ac- 
tion of replevin had been first instituted, in the name of Murgatroyd v. M‘ Lure. 
See post. The name of Mr. Duncanzon was now used, without his knowledge, - 
or consent, for the benefit, it was suggested, of the underwriters, who had 
paid a total loss, under the former decision, and Messrs. Willings and Francis, 
who were in advance for the outfits of the ship. It was objected, that the 
names of the real parties should appear on the record; but the objection was 
not sustained by the Court. : q 

an 
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= i al Great-Britain, (2) Hence it was deemed.necessary to enter 1804. 
~} vpon another operation. « The bill of sale was sent back, and a Wy 


new contract was formed between the ies, upon. these 
‘ciples: that Mr. Murgatroyd should a the bias the 
ship, and as such retain the register and. make the insurance; (3) 
that she should, however, be delivered to Mr. Duncanson, or 
his agents; that Messrs. Willings and Francis should procure a 
freight for her on Mr. Duncanson’s account; that Mr. Murga- 
troyd should empower Mr. Skirrow (a gentleman who went as 
a passenger) to assign and transfer the ship to Mr. Duncanson in 
® England, on the 1st of September ensuing, at which time Mr. 
@ = Duncanson would be duly naturalized as an American citizen; 
and that the consideration money should be secured by the notes 
of Messrs. Willings and Francis, payable, at all events, in certain 
instalments.” 
_ The Mount Vernon sailed from Philadelphia on the 10th of 
Fune 1796, with the usual documents of an American vessel. 
As soon as she had cleared the capes of the Delaware, she was 


boarded and taken possession of by “ the Flying Fish,” a French - 


privateer, and carried into the port of St. Fohn, in the ‘Spanish 
island of Porto Rico. While she remained there, the ship and 
cargo were libelled by the captors, in the Provisional Tribunal of 
Prizes, at the city of St. Domingo, in the island of St. Domingo; 
a Court established by the republic of France in that city, for the 
determination of questions of prize. And on the 30th of August 


1796, after various proceedings, the fellowing Sentence was pro- 
nounced, by the Court: 


“ Thirteenth Fructidor, fourth year. 
“« Condemnation of the English ship Mount Vernon. 

“ Extract from the books of the office of the provisional tri- 
“ bunal respecting prizes established in St. Domingo. 

“ We Francis Pons, Judge of the provisional tribunal respect- 
“ ing prizes established in St. Domingo, having looked over our 
“sentence of the seventh Thermidor last, where all the papers 
“exhibited by citizen. Nadal, captain of the privateer Fier, 
“against the ship Mount Vernon, are duly noticed, through 
“ which we had submitted the decision of this prize to the civil 
“commission of Guarico, which applies again to our tribunal 
“ for pronouncing sentence on this subject; having noticed also 
“ instructions which were officially given us by the citizen agent 
“of the French Republic in this city, issued by the civil com- 
“ mission aforesaid, in whose archives they have been duly re- 


(2) See 8 T. Rep. 31. 


(8) The premium of insurance, however, was paid by Mr. Duncanson; the 
ship actually sailed on the voyage insured at his risque; and the recovery 
against the underwriters (3 Dail. Rep. 491.) was applied to the reimbursement 
of the purchase money, paid by Messrs. Willings and Francis on account of Mr. 
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“‘ which captured him, secondly, that the captain and s 
“t having precipitately abandoned their ship, in spite of the good” 
“* treatment received by them from the French captain, ac 
“hints he gave them about remaining there in order to’ plead 
“‘ their own cause, and thereby avoid her confiscation, 

“* the behaviour of the captured crew; fourthly, the captain being 
‘¢ a Portuguese, without a certificate of his naturalization, fi 

“ that the United States, m the last treaty which they concluded. 
“ with England, having suffered to be added to the articles which | 
‘“‘have been looked upon till at present as contraband of war, 

* staves, tackles, sail-cloth, iron hoops, and finally all which can 
“ be made use of for vessels, are sufficient motives to condemn 
“ said ship; after a serious examination we have judged and dg 
“ judge that the ship Mount Vernon, captain George Dominica, 
“ Portugueze, with her cargo, has been duly and justly owham 













“ by the French privateer commanded by citizen Nadal, to who 
“ we adjudge her as property belonging to him, and ‘of whi 
“ he may dispose under the clauses and conditions made with 
“ his officers and crew, he being accountable for the duties of 
* invalids and the costs of the tribunal, which he shall pay tg 
“the bearer of our notary’s order. Santo Domingo, Fructidor 
“ thirteenth (August thirtieth). Fourth year of the French Re 
“ public, one ant} indivisible. Signed in the Register, Pons Judge, 
“ and Despujeaux Notary Public. 

“« (Signed) Pons Judge, 

rs pth ses Notary.” 

Under this sentence of condemnation, the Mount Vernon and 
her cargo were delivered to the captors by the Spanish governor 
of Porto Rico, with permission to sell them there. At the public 
sale, Rousseau, a naturalized American, purchased the ship; and 
afterwards sold her for 22,000 dollars, to 1/‘ Lure, the present de. 
fendant, an American citizen, who brought her to Philadelphia 
A replevin was then issued for the ship, in the name of Murga 
troyd, from the Circuit Court, for the Pennsylvania district; tut 
it appearing on the trial, that Murgatroyd had received payment 
of all the notes, which Messrs. Willings and Francis gave for 
the purchase money, the Court declared, that he had no pro: 
perty in the ship, to maintain a replevin; and directed a nonsuil 
In consequence of that defeat, the present action of trover was 
brought in the name of Mr. Duncanson. 



















The cause was argued, at great length, upon the following 
general points: (4) 









1st. Whether 


(4) The trial of the cause, first came on, in March term 1804; but after all 
the evidence was heard, and part of the arguments of counsel, some of the 
jury 
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|. 1st. Whether the shi $a) yf hpualediog gma her sail- 1304. 
ing and capture, was thi i fide property of- a2 
~ Gazen of the United States; .or was only registered -and. held. in 
his name, in trust for Duncanson, an alien. ’ bs 
ad. Whether the capture of ‘the Mount Vernon was a lawful, 
or a piratical act; considering the commission-of the privateer, 
and. the circumstances of the capture. 
$d. Whether the French Court, established at St. Domingo, 
was a competent tribunal, to decide, in this case, the question of 
prize, ér no prize; the city of St. Domingo then belonging to 
Spain, or not being surrendered to France; the ship lying in a 
panish port, at another island, belonging to Spain; and the. 
Trived States being at peace, both with France and Spain. 


In relation to these points, the plaintiff’s counsel contended, 


ist. That the property of the Mount Vernon continued in Mur- 

gatroyd, until the power was executed by Ssirrow; or, at least, 

eh the last of the instalments of the purchase money was actu- 

ally paid; that the execution of the power, being prevented by 

, superior force, capture, and detention, ought not to affect the 
ties of original rights and interests of the parties; that the contract with 
| B.. Duncanson was merely executory (a species of contract recog- 


nised by the law) and until the specified event had actually oc- 
ch Re curred, to wit, an arrival in England, and a transfer by Skirrow, 
no property could vest; and that there was no fraud upon bellig- 


Judge, 


erent rights, no violation of neutral duties, in the formation, of 

afirmance of such a contract. 2 Pow. on Contr. 79» 3 Dall. Rep. 
_ 491. Adm. Inst. 218. 2 Fourn. Cong. 114. 3 Rob. 24, 31. 39. 
on and Treaty between the United States and France (1778) 1 vol. Acts 
VETnGS Cong. p. 378. art. 6. 15. 21. 23. 


ad. That the capture of the Mount Vernon was piratical; for it 
is piracy, not only when a man robs without any commission at 
all, but when, having a commission, he despoils those whom he 
is not warranted to fight, or meddle with; such as are in alliance, 


Judge, 


jury stated to the Court, that they felt themselves embarrassed from the de- 
ayment claration of three of their brethren, “ that, consistently with their religious 
ave for * principles, and Conscientious scruples, they could not, under any circum- 
NO pro- “ stances of proof, or any course of reasoning, find a verdict in favour of the 
ronsuit. “ party, who claimed the ship, under a condemnation as prize of war.” It was 

wished, on both sides, to reconcile the objecting jurors, to the discharge of a 
yer was public duty, in which their consciences ought to be governed by the law of the 
land, and not by personal considerations: but every effort being ineffectual for 
that purpose, the Court observed, that they could not, on the one hand, 
lowing exercise the oppression of coercing a juror to act in contradiction to his real 

religious, and conscientious scruples; nor, on the other, would they expose 
| the defendant to the consequences of a trial, in which he might lose, but 
V hether could not possibly obtain, a verdict. Lamenting that so much time had been 

consumed before notice. of the objection, the Court directed a juror to be 
: after all 


i withdrawn. 
ne oO . 
jury or 
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1804. or friendship, with that state, which has given him his coiimission, 


ua 2 Woodes, 422. That at the time of the capture, the United States & 
and France were in alliatice aiid friendship; and, therefore, it was § 
piracy even in a French eotmtnissioned vessel to seize, spoliate, § 
and sequester, Américan propetty. And that whenever the pirati. | 
cal taking is succinctly ascertained, it becomes a clear and indis. 


putable consequence, that there is no transmutation of property; 
no right to the spoil vests in the piratical captors; no right is 
derivable from them to any re-captors, in prejudice of the origi. 
nal owners. Jbid. 429. 9. ena 
$d. That capture, without condemnation, does not work 
change of property. 2-Burr. 693. 2 Dall. Rep. 5. -That a com 
demnation to be lawful, must be pronounced by a Court of the 


captor, in the country of the captor, or of a co-belligerent. 1 Rob, - 


Sir Wm. Scott and Mr. Nicholl’s letter to Mr. Fay. That neither 


the island. of Porto Rico, to which the ship was carried, nor the § 


city of St. Domingo, where the condemnation was pronounced, 
belong to the country, or jurisdiction, of the captor; nor. wert 
France and Spain allies in the war, atthe time of the capture, 
5 vol. Debr. Col. Stat. Pap. 18—21. That foreign judgmeny 
may be inquired into, wherever the Court, pronouncing th 
has not jurisdiction of the subject,-on principles of the law of na 
tions, as well as on principles of the common law. 2 Stra. 1078, 
Doug. 1. Park, 353. (& edit.) 1 Rob. 114. 3 Dall. Rep. 15, 
2 Rob. 174. 3 Rob. 53. 3 Rob. 82. Doug. 555. Park, 363. 7 T. 
Rep. 523. 2 Show. 232. 1 Emerig. 232. 438. 


In relation to the general points of the cause, the defendant's 
counsel contended, 


ist. That the case exhibits a manifest violation of the regis- 
tering act; ‘and militateg:against the duty of a neutral character, 
by masking the real property of a belligerent alien. That the act 
of congress not only prohibits all open, avowed, ownership of an 
alien, in a registered vessel of the United States; but every 4pe- 
cies of secret or latent ownership in the ship, and her issues and 
profits, “ by way of trust, confidence, or otherwise.” 2 vol. 131. 
Se 1.8. 2. 84 4s 847. 8616. (Swift's edit.) 1v0l.79. 8. 6. (Child’s edit.) 
That an ownership im trust, could never be more strongly cha- 
racterised: for, the ship was bought for him, and the price was 


paid by him, through his agents ; she was insured at his charge; 


she sailed at his risque; and an agent named by him, was pos 
sessed of an absolute power to transfer her tohim. That the con- 
tract was not executory, in the sense contended for; as the inten 
tion was to pass an immediate right of property, an absolute usu- 
fructuary enjoyment, keeping back the formal title only for a speci- 
fic, unlawful, purpose; as there was no covenant to convey,depend- 
ing on any event, but an absolute power and mandate to transfer; 
as there was no mutuality, the price being payable at all events, 
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royd was never again capable of sharing in the profit 


to execution and attachment, and to the s assignment of 
the insolvent, or the bankrupt, law. That if such a mask could se- 
cure impunity, in violating the registering act, aliens, and parti- 


‘cularly belligerent aliens, would soon be the owners of a great 


portion of the American tonnage. Maybin v.Coulon. ant. 5 T. 
Rep. 112. 3 Dail. Rep. 495. 3 Rob. 243. (a) 4 Rob. 91. 98. 95. 
That, indeed, in every aspect of the cause, an American common 
law court ought not to interpose: not, if it is a breach of our 


- navigation laws; not, if it is a cover of belligerent property; not, 
~ if Duncanson is an Englishman; and not if it is a question of 


prize, which is exclusively of admiralty cognizance. 2 Rob. 111. 
114. Wesk. 359. 1 Mag. 437. 3 Rob. 269. 2 Dall. Rep. 165. 
4 T. Rep. 382. 3 Dall. Rep. 6. 3 Dall. Rep. 25. 32. 7 T. Rep. 
696. 8 T. Rep. 444. Park, 71. 2 Dall.4. 2 Burr. 693, 4. 2 Dail. 
Rep. 270. 
2d. That the capturing privateer had a lawful commission 
from the French republic; captured the Mount Vernon as prize, 
. on the high seas; and sent her for adjudication to a Court, es- 
tablished by the nation of the captor. Such a capture may be 
tortious, but it can never be piratical. In the present instance, 
however, the appearances at the time, and the result of subse- 
quent investigation, must equally justify the proceeding: for, it 
is now notorious, that the Mount-Vernon was an English owned 
ship, going to a belligerent port, and with false papers, describ- 
ing a false destination. If, then, Duncanson was the owner of 
the ship, and was an enemy of France, who had not acquired the 
rights of neutral domicil, the capture was lawful; and the Courts 
of this country could not interfere, before condemnation; nor, a 
fortiori, can they interfere after condemmation and sale. Vatt. b. 
3... 14. s. 208. p. 583. 
3d. That the city of St. Domingo was either to be considered as 
belonging to France, under the cession of the treaty between her 
and Spain; or as the country of Spain, an ally of France, on the 
eve of engaging in the war against Great Britain. Treaty of 22 
Fuly 1795, art. 9. That the French constitution had regarded 
the cession as complete, and the legislature of France had actu- 
ally divided the Spanish side of St. Domingo into departments. 
Const. art. 3. ‘That Great Britain, in her manifesto, had, also, 
considered the cession from Spain to France as absolute. New 
Annual Reg. p. 121.1796. That a recurrence to dates will satis- 
factorily show the relative situation of France, Spain, and Eng- 
land, on the co-operation of the two former in hostilities against 
the last. Thus; the Mount Vernon was taken on the 9th of Fune, 
carried into Porto Rico on the 4th of Fly, condemned at St. 
Domingo on the 30th of August, sold on the 26th of October 
' Vox. IV. 2S 1796, 
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1804. 1796, and kept under embargo until the 27th of May 1797. A 
Ww treaty of alliance between France and Spain, was signed on the 





19th of August, and ratified on the of September 1796, in 
which a joint war with England is contemplated; and, accord- 
ingly, on the 5th of October 1796, Spain published a declaration 
of war. Thus, when the Mount Vernon was captured and con- 
demned, France and Spain were in alliance, with a view to a war 
against England; and the joint:war was actually declared and 
waged, while the ship remained within the territory and power | 
of the allies. That, independent of the question of alliance and 
hostility, neither the place of condemnation, nor the place where 
the ship lay, can avail the plaintiff, if Spazn permits, and England 
does not complain.” That the institution of Courts for prize 
causes, in countries not belonging to the captors, nay, in neutral 
countries, has been practised, as well as recognised by England; 
and has been practised as. well as recognised by America. 2 East, 
473. 2 Rob. 174. 4 Rob. 34, 5.44. Carth. 474. 2 Danv. Abr. 
269. pl. 8. 2 Brownl. 11. 29. Godb. 386. Parke, 353. 5 vol. 
Fourn. Cong. 440. (30 Nov. 1779.) Cochin. 708. 


The Court delivered a long and elaborate charge to the jury, 
on the two principal points in the cause. ist. They expressed” 
considerable doubt, whether the condemnation of the J/ount 
Vernon was pronounced by a competent Court; inasmuch as the 
ship was not within the jurisdiction of the country of the captors; 
as the evidence did not satisfactorily prove, that France had 
taken possession of St. Domingo, in pursuance of the treaty of 
cession; and as Spain and France did not appear to be actually 
allies in the war, at the time of the capture and condemnation. 
2d. But they were clearly and decidedly of opinion, that the 
charge delivered in the case of Murgatroyd v. Crawford (3 Dall. 
Rep. 491.) was erroneous and untenable. Acknowledging and 
retracting, therefore, with candour, the error which they had 
then committed, they declared that the verdict must be in favour 
of the defendant; inasmuch as the plaintiff’s claim to the ship 
was founded upon a transaction, in fraud of the positive laws and 
public policy of the United States, which exclude an alien, from 
any degree Of interest in an American registered vessel, by way 
of trust, confidence, or otherwise. 


Notwithstanding the explicit decision and direction of the 
Court, one of the jurors refused, during four days, to concur in 
a general verdict for the defendant; declaring, in open Court, 
“that although he stood alone, he would only lay down his 
*‘ opinion with his life: for, he never could consent to cast the 
“« property of the ship upon the defendant, through the medium 
“of such a capture and condemnation.” At length, the form of 
a special verdict was submitted to the jury, by each side; and 
the jury adopted and returned the form prepared by the de- 
fendant’s counsel. 

When 
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7. A When the special verdict was brought before the Court, for 1804, 
on the argument, at December term 1804, the defendant moved for a -y—~ 
96, in new trial, on the ground, that although the facts were suffitiently 
ccord- found, for a judgment, on the point of a breach of the acts of 


ration congress; they were not sufficiently found to enable this Court, 
d con- te the High Court of Errors and Appeals, to.decide upon the 
-awar § objections to the condemnation, because St. Domingo was Span- 
‘d_and ish territory, within which a French prize Court was not compe- 
power | tent to act; and because the ship was not within the jurisdiction 
ce and of St. Domingo, but at Porto Rico, when she was condemned. 
where Besides, in an action of trover, the jury are bound to give the 
ngland actual value of the property if they find for the plaintiff; and in 
r prize this case they have given only prime cost of 22,000 dollars on 4 
neutral the sale to the defendant; whereas the value, according to the . # 
ganas only evidence before the jury, was 40,000 dollars. , 
2 Last. 
v. Abr. After repeated arguments, the Court determined that the | 
5 vol. facts were not sufficiently found, on the whole case; and, although 
they adhered to their opinion, as delivered in the charge, in jus- 
3 tice to the plaintiff, who had a right to a writ of error, as well as 
¢ jury, § _ in consideration of the importance of the decision, it became ne- 
eae cessary and proper to award 
] - 
page: A new trial. (9) 
“aptors ; (5) Yeares, Fustice, thought that enough was found, upon the special ver- 
nce had dict, to give judgment for the defendant, on the paramount, and controuling, 
eaty of question of a violation of the acts of congress. He was, therefore, opposed 
to a new trial, though the facts on the other questions were, he admitted, 
actually defectively found, and though he did not approve of the estimate of the 
ination. damages, for which no evidence had been adduced at the trial. ‘ 
hat the Smirn and BrackenripGE, Fustices, however, pronounced the decision of - 
(3 Dall. nappa 
ing and 
ey had 
2 favour ; 
the ship 
aws and 
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Commonwealth versus Franklin et a/. 


T= general question, upon the constitutionality of the intru- 
sion act (3 State Laws, 703. Dall. edit.) having been de- 
cided at the last term, in the affirmative, this case came again 
before the Court, upon the remaining exceptions in arrest of 
judgment, as they are stated ante, p. 257.; but the counsel for 
the defendants abandoned the third and fourth, and the argu- 


ment and decision turned entirely upon the sixth and seventh, ~ 


exceptions. 


For the defendants. If the cause was never pending in the 
Circuit Court, as the sixth and seventh exceptions allege, all the 
proceedings there, are, of course, coram non judice; and the 
judgment must be arrested. These exceptions will, therefore, be 
first considered. Then, 1st. The certiorari is directed to a wrong 
Court, 2d. It is returned by unauthorised judges. 3d. It does 
not describe and identify the indictment, which is annexed to 
the return. 


ist. The Courts of Quarter Sessions, and of Common Pleas, 
are Courts of distinct, and independent, jurisdiction; though the 
same judges officiate in both Courts. Each has its own seal, its 
own record, and its own clerk; and,the subjects of their cog- 
nizance are essentially different; the one relating to criminal 
prosecutions; and the other to civil suits. Const. art. 5..s. 1. 7. 
4 T. Rep. 499. 1 Bac. Abr. 572, 573. 2 Hawk. P. C: c. 27- 
s. 80, 81. 72. 


2d. The return is made by the associate Judges of the Com- 
mon Pleas, to the Judges of the Supreme Court, and not to the 
Judges of the Supreme Court sitting as a Circuit Court. And 
the 
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the authorities already cited, show that a writ wrong directed, 1804. 
4 or wrong returned, will remove nothing. , 


3d. The indictment consists of two distinct counts, containing 


two distinct charges, of two distinct offences. Three of the de- 
fendants only are implicated in the charge of the first count: and 


the certiorari directs the removal of an indictment against 
the four defendants for both offences. This isnot such an in- 
dictment, and, therefore, the proper record has never been re- 
moved. 2 Ld. Raym. 1199. 1 Ld. Raym. 609. 2 Hawk. c. 27. 
s, 82. 2 Ld. Raym. 1803. 


» For the commonwealth. The precipe for the removal of the 
indictment, was written by the counsel of the defendant; the 
certiorart was worded conformably to the precipe; the writ” was 


specially allowed, and issued, at the instance of the defendants: 


l, its 
cog- 
ninal 
1.7. 
» 27. 
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» the 
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and, yet, the defendants endeavour now to defeat the jurisdiction 
of the Circuit Court, by the irregularity of their own process, It is 
a general rule, in civil cases, that no man shall take advantage of 
his own wrong. In criminal cases, too it is a rule, that errors in 
form shall be taken advantage of as soon as is reasonable after 
they occur, or a waiver of the advantage shall be inferred; and 
an indictment may be removed, without certiorari, by delivery 
of the Justices, per manu propria. Here, the defendants appear- 
ed gratis, and never objected to the imputed errors, for a year 
after their trial. Hawk. B. 2. c. 27. s. 102. 2 Stra. 843. 2 Hale, 
213. 2 Ld. Raym. 1518, 9. 

But, independent of this general course of reasoning and au- 
thority, the certiorari is well directed and returned. The true 
designation and official style of the Judges must be “ Judges of 
the Court of Common Pleas ;” for, their commissions are only 
in that character; and “‘ Judges of the Court of Quarter Ses- 
sions,” is a style of office unknown to the constitution and laws. 
The certiorari is directed “to the Judges of the Court of Com- 
“ mon pleas, for Luzerne county, and every of them, to remove 
“the indictment depending before them, or some of them.” 
Now, the indictment must have been depending before them, or 
some of them, sitting as a Court of Quarter Sessions.. The only 
use of a description is, to ascertain the person required to do an 
act; and here the description does ascertain the persons, who 
composed the Court of Quarter Sessions; who are, therefore, 


¥ the persons, before whom the indictment was found; who ought 
} to transmit the record to the superior Court; and who have suffi- 


ciently done so, by returning it to the Judges of the Supreme 


# Court, those Judges being the constituent members of the Cir- 
# cuit Court, sitting in the county of Luzerne. 


Nor is the objection to the description of the indictment more 


4 valid, than the objection to the description of the Judges. ‘The 
} certiorarz does not, in fact, call for the removal of an indictment 


against 
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1804, against four persons, for two offences; but it issued “to reme - 
“— “an indictment for combining and conspiring for the purpose of | 
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“ conveying, possessing, and settling on lands, &c. And also fox | 
“« combining and conspiring for the purpose of laying out town. 7 
“ ships, &c. whereinsthe Shae galls. is plaintiff, and ¥ % 
“ Franklin, Elisha Satterlee, Fohn Fenkins, and Foseph Biles, 
“are defendants:” that «3 say, an indictment wherein the | 
commonwealth is plaintiff, and those four persons are defendants. 
although it may contain a count, in which three only are charged.” 
and an indictment which does, indeed, charge two Offences to 
have been committed, though three of the defendants committed. 
the first, and all of them committed the second. Even, however, 
suppose, that the certiorari had described an indictment againge 
four persons, when only three were, in fact, indicted; yet, the 
record being transmitted, and the three persons indicted, ac : 
appearing, and being tried, there can be no injustice, or i 
larity in the proceeding. 4 Vin. Abr. 337. (B. 2.) pl. 2. 1 Rol 
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Abr. 395. 4 Vin. Al. 338. pl. 6. in note. Ibid. pl.7. 2H HA © 
P. C. 214. 4 Te Rep. 49% ia. 
fa 

Surpren, Chief Fustice. The objection to the direction of theg ” 


certiorari is fatal. The power and cognizance of the Judges of 
the- Court of Common _ Pleas, do not extend to criminal cases," 
Those Judges are, indeed, ex officio, members of another Court, 
which possesses a criminal jurisdiction; but, when sitting there, 
they are Judges of the Court of Quarter sessions, not of the 
Common Pleas. 

I am, also, red to think, that a certiorari, calling for the 
removal of an indictment against four; generally, will not remove 
an indictment, which charges only three persons, in’ one of its 
counts. It it true, that the Circuit Court may obtain the re 
moval and cognizance of an indictment, as well upon the delive. 
ry of the record, by one of the Judges of the Court of Quarter 
Sessions, per propria manu, as upon the return to a certiordri, 
The present case, however, rests upon the authority of the writ; 
and, though it is not without doubt, I am disposed to hold, that 
not only the direction and the return are irregular; but that the 
body of the writ is defective, inthe description of the indictm 
to be removed. ‘ 


Yeates, Fustice. The authorities cited for the commonwealth 
are in point, to show that the certiorari for the removalof anin 
dictment against four, is sufficiently descriptive, to remove a 
indictment against three only, under such circumstances, as 
pear upon the present occasion. My only difficulty, therefe 
arises from the direction and the return of the writ; which, 0 
a question of jurisdiction, in a eriminal case, must, I think, b 
deemed fatally irregular. ‘ 

SMITH, 
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_ SMITH, af RG I have hitherto declined taking any. part in 
adic bp 


the judicial proceedings against the defendants; because, I am 
ally interested in the lands, on which, it is charged, they 
avé unlawfully imtruded. But.as my opinion is favourable to 
, on the present point. I will not abstain from delivering it. 
The last objection is fatal, I think, to the’ proceedings. The 
direction of the certiorari was to the Judges of a wrong Court; 
and the return of the writ is, also, made by the judges of a wron 
Court. The Judges of the,Court of Common Pleas never had 
cognizance of the indictment; nor could they have any power 
over the record of the Court of Quarter Sessions, to transmit it 
to the Circuit Court. The trial was, therefore, coram non judice. 
Judge BrackenRipGeE and myself determined the same point, 
the same way, in Centre county, upon the remoyal of an indict- 
_ ment by the commonwealth. 


® 


BRACKENRIDGE, Justice. Having already decided the leading 
question, in the case referred to by Judge Smrru, it is only ne- 
cessary to add, that I have heard nothing, upon the present oc- 
casion, to induce me to change my opinion. 


‘ Judgment arrested. . 
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Welsh versus Murray. 
ASE stated for the opinion of the,Court. On the 15 offer 
August 1804, judgment was entered, by confession, at the me -/ 
suit of Ewing v. Mur in the Common'Pleas of Philadephia” 
county ; in Which the declaration was entitled of fune,term pres ge 
ceding, On the 3d of Angusf1804, judgment was entered, by Fy 
confession, m the Supremé Court, against the same defendantjag™ . 
the suit of Welsh, the present plaintiff; and the declaration was § 7 
entitled as of March term preceding. \ . + ee 
‘The question submitted was, which judgment was entitled » oe 
a priority of payment, from the proceeds.of the sale of the de- 
fendant’s real estate? .. 9 a & a 
: " 7 on 
Wallace, on behalf of Welsh, the. present plaintiff, contended | 

that the Supreme Court judgment, th in faet, last.enterédy § ¢ 
had a legal relation to March term; and must be edto # 
the Common Pleas judgment, which related only to Fune'term § | 
He cited authorities to show the relation at common law: # 
Vin. Abr. 616. 12 Mod#519 3 BL Com. 4202 6 Mod. 191; ip. | ae 
35. 3 Burr. 1596. 1 Wils. 39: 2 Saund. 9, And he argtied, that 
neither the English statute of frauds, nor the Pennsylv at § 
of assembly, affected the legal relation of a judgment, except F 
only in the case of bond purchasers; not in the case of ton. Be 
flicting judgments, 3 P, Wms. 398. Salk. 401. 7 Mod. 39. Sal a) ‘i 

87. 2 Ld. Raym. 776. Stra. 882: 7 Mod. 93. Stra. 1081. 6 Ma b : 
191. Barnes. 266, 7, 8.270. Willes Rep. 427. Gro. C. 102. ¥ » 
Rep. 116. 7 T. Rep. 20. 1 Saund. 219. 1 Dall. Rep. 450. 2 Burr, 

950. 967. 1 Bl. Com. 6% : | ° 
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ays 
& The following certificates were founded on thé fet difestice ~% 


. © Leertify, that whiile-I held the offi¢e of sheriff for the city and county of } 
&, Philadelphia, 1 uniformly ’settled the payment of ju in the»case of 
s of real es » according'te the actual dates’ certi 
* fied byithe re protlionotaries, without re 
thes gments*were. 
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; aft ete a nyc, whe i fi 
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tend Rs ISRAELASHAEL® 
fhe ; "1 * 1 certify that the above was also my a ters 9 aa office of 
rred to bi - ¥ ” JouN BAKER” 
ey et ti of ority. Ot j t sock aids i th Coutlibin Pleas, 
44. , estion priori ie 8, a im the 
1 The Cay hia County at Fune tert 806, in the case of Bmnel v. 
° ‘. ob a =... between two ‘creditd of ieee fenbint, 
ed, d judgment, by virtue of a b ; 
(nia act sg the distance of a few hours. It was held (Rusu, pres 
, Except cious d be no~precedence between: ents; but thatthe 
‘ton. proceeds of eager sa ee arose from real estate, divic : 
m 6% néason chiefly assigned by the President, was the inconv a nce of 
9. So ® tontrary rule, there el courts, in which j at maid : 
64 * onthe Same days e authority on which he chietly relie lord Por- 
2. Tow » ‘cherter’s case, as stated so a 5g tari ack gn 
2 Burr, |, © Milior for the second eteditor. 
a ‘Ravwile contra. 





Rawle, Vor. TY. } 2T . . ‘Sn, 


The citation was return ; 
Court; then holding a C 
ment, by” Du Ponceau and Dalla Tne 
gersoll and Wallace the. et ow ys og caer 
made -by the Joe who did aden! sia g 


sitting at Nisi they could Pad the press: 


“ Jt is ordered, iar; the. defeddant b a ey m 101%. , 
‘bail; and that at the next Suprem ‘i on the. a 
“¢ day of this’ suione Mieco, y be considered iat Co 
«“ whether the “@r Should not, » distha 


“from the process issued against him ; or ee 4 é sk 
“ held to bail, aadithe present | order be discharged.” s a 
ae: 


Aiea eC on che iit day'of the, rm. 6 
the Judges 


the defendant be diséHarged. absolutely from the proc 
ae Mr. Pichon’s credentials, yfwhich 3 it spc hace! 


“had not only been af ed commissary pf commereiaa i 


relations, but, also; hoc daffaires of pa 


ing present) Du Ponceau and Dallas me od. “< ; 


continuance in the latteg,charaeter, however, beinig i ; ti 7 


a minister plenipoténtiary should arrivein the Unite Sal m 
France. It appeared by Mr..Pichon’s deposition, that the:mainigs J - 
ter, general Joureau, had arrived in the nted <6 ne : . 
12th of November 1804; that-in compl with “Mr. n’s 
instructions from his government; he had been anxiouslymaki 

all the necessary arrangements, for his return to France w . 
family; that his detention in theUnited States, since the he S 
of general ‘Toureau, had solely and exclusively been raflaes, 
business of closing his official transactions:as charge d’. 

to the delay in receiving his public papers and docum 

were shipped inva vessel from Mevondiia for Philade Iie, 

were carried into New-2rk, m consequence of 


navigation: of the Delaware: and’ to thei ee: 0 nm < 
fining wee dt -the port of Philadelphig a 
considerable time past; Mr. Pichon had never, in: the # 


slightest -de cpree, abandoned, or suspended, his: intention pte 
turning to Franee; but, on the contrary, was 


thither, with all possible dispatch, as soon as the obstacles, w 


(1) Sireass, Chief Fustice, and Suitu and Baackexarnce, pes. a 
composed the Court. " h . # 
/ Oa 





* speneumeinnd or PrwnsVEWANIA, 
Tite  eknticeame werpger warren ca 


cy Es Che Pe en ie 


tes, ieastagpale tA 
th Sie A in’ ~ te business, to 
ssary adva of money; and for his yurse! 
e a certain bills of ‘ake oft France, drawn, howe 
n his private bankers; that the a aire well knew, that Mr 
ion acted in the premises merely as ee nt of the 
republic, and is not indebted to the plaintiff ivate a 
, im any otherymanner, than as the draw the bills => 
‘change, which.were delivered to the Bice Fe e French con- 
at Wew-York; and the fate of which Mr. Picho doops not de- 
finitively heard. (1) 


.. Upon these facts, it was urged, that although no privilles was, 
imedfor Mr. Pichon, as consul, he was entitléd’to prinileg 
chatge d’affaires, ciindo, morando, et Ce 1 mi 

3.25, 26/27. Vatt. B.4. c.6.%8. 74, 5. p. 6756. 1b..Co708. me 2 

9. 8.125. p. 726. Thy c.8. 8/111. p.713. men 
und'to produce any testimonials of his diplo fc chaPyater, 
the notoriety of his reception by the President, Veg al all that the 
hatte of the casé or uniform usage, re ‘day’s de-, 
oa day, in recognising the privilege of a p ¢ minister, to obtain — 
ic; his certificates. from our Own government, mist either l-him 
y aa] * to give baily of to'submit to actual imprisonment; and that the 
from precedent established on this occasion, would attract the sérious 
ff ‘attention of every foreign minister and government. It, thevéfore, 
out the became highly important to claim and obtain the discharge, on 
heise the single ‘ground of ‘diplomatic privilege, without advertng to 
gE i the origin of the debt, for which the suit was instituted; 
ith hi seis ot r which Mr. Pichon Ought never to be deémed personally 


aT ible. “(2 
tthe : nen 


fond Met 4 Wallace, and Binney disputed the. extent of the privi- 
B .Jege; and the, sufficiency of the excuse for Mr., Pichoa’s protract- 
ia, dat’ . ‘ed residence im the United States, after os ee arri-, 
tructed Bf. | val. They insisted that the appointment as charge. S was 
of ob- limited in its own terms ; that his. arrival and con the 
y fora § United. Aiotes were, principally, on account of his ~_ com: 
ot tell ne 2) Aft Mr. Pichon was. discharged fromthe p this suit, the 


Oe. ‘i tifl issued another capias from the Circuit eeu ited States ; 
d to | cd ‘eae re the writ Was served, information arrived, that hese, 
, whith “favour of the plaintiff had been paid by the French government » he 
re , ceedings -were suspended, after notice of a motion to quash» the wee the 
Justiter, Wn —-Stound of privilege... — 
(2) See $.Dall. Rep. 384. . Stator 
he el mission ; 
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t of state, ‘as to his actual” 


reception by the president-in that charatter. On its being intié 
mated, however, that the a me? of the district had become re. 

ible to theysHeriff r 
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rocess. 
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Pichon’s appearance, only til i 


sense of the Court'could be ;and that Mrs Pichon 
must now, probably; submit to. i mment under the capia j- 
the judges sigs oy in ‘disch ing him absolutely from th he 
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oil 3 Present IREDELL, ah Associate Judge of the Supreme Cot. Lee 
> & Peters, District Judge. 


* 


Searight versus Calbraith egal, 
Calraithg¢'al. versus Searight. 


| a det 
DA GEARIGHT agreed, in February 1792 to sell Galbraith & 
| Co. a bill of exchange for 150,000 livres tournois, drawn “e 
Bourdieu, Chollet, and Bourdiew of London, payable in 
i Poris, six months after sight; for which Calbraith and Co. . 
iq d to pay at the rate of 17 pence the livre, (making in the 
a | , 10,625/. Pennsylvania currency) in théir own notes, dated ».: 
OH the ist of May, and payable the 1st of Fuly 1792. The bill was, 
“4 accordingly drawn and delivered to Ca/braith and Co. who in- 
dorsed it to Gearge Barclay and Co. of London, by whom, it was 
sented for acceptance; and on the 27th of March 1792, ° 
Sourdicu, Chollet, and Bourdieu accepted bill, “ payable at. 
‘the domicil of Messrs. Cottin, fénge, and Girardot, at Paris,” 
George Barclay and Co. afterwards indorsed and forwarded the 
bill to G. Olivier, who, on the 6th of October 1792, presented it 
for payment to Messrs. Cottin, Fonge, and Girardot; and those ~ 
emen tendered payment in assignats, which, by the then ex- 
isting laws of France, were made a lawful tender, in payment of 
debts. Mr. Olvier refused to receive the assignats, by order of 
George Barclay and Co., declaring, at the same time, that he would bf 
/ receive no other money than French crowns; and thereupon each 
party protested against the act of the other. The bill being return- 
ed under protest for non-payment, Searight, on the one hand, in- 
»stituted a suit, to recover the sum which Calbraith and Co. had. 
originally stipulated to pay; and, on the other hand, re 
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1796. bis instituted a suit se ho gna Bee: 
pea. 


ee 
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precise terms of the original . 


ra and purchase of the bill of exchange ; parti ularly 
as.to the stip of. rae toe eromntng. Oe Mind 
purchase being made for cash, or on credit; and as to the k 
ledge and view of the parties, relative to the existence of ag 
signats, or the law of France, making them a legal tender, 
payment of debts. And the great tion of fact for deci ye 
was, whether the. parties con for a payment in gold ang 
silver; or tacitly left the medium of payment, to. the, law 
France, where the bill was payable? The law. arising from ¢ he 
fact, was discussed at large,’according to the different Sitio: 
of the parties in interest. . ) 


For Searight, it was shown, by the decrees of ‘the’ Fren ne 
government, that assignats were established as a circulating 
dium for the payment of debts, before, and at the time of, 
contract for the bill of exchange: Deéree.of 16 and17 April 179) 
s. 3. King’s Proclamation ¢ 19 April 1790. and this fact b ie 
known, it was contended, the purchase of a bill payable ia 
France, must im itself import an agreement to receive in satis 
faction, the lawful current medium of that country, unless the 
contract expréssly provides carpi it, which, on the Preenn : om 
sion, was controverted and denied. In support and illustrat, 
of the general position, and its incidents, the following author 
ties were cited. 2 Burr. 1078, 9. 1083. Dav. Rep. 26, tA 
Dyer, 82, 83. 4 Com, Dig. 556. B. 7, 8. 2 P. Wms. 88, 69 
1 P. Wms. 696: Prec. Ch. 508. 2 Vern: 395. 2 Ath. 382. 4 hos 
Skin. 272. 4 Gom. Dig. 256..B. 8. 4 Vin. Abr. 258. ae Cay 
Alolt, 465. Davis’ Fo. 24, 10 Mod, 37. 2 Br. Chan: 1 Smii 3 
Wealth ¢ — ‘. 1 Dall, Rep. 257. 1 Br. Ch. 376. E 
N. P, 48. 26. 3 Wils. 211. Esp. N. P.140, 1. Doug. 628. 34 
Rep. 683: 554 3 Bl: Com. 435. Salk. 130. 126. 12 Mod. 1! 

Kyd, 63. 


For Calbratth and Co. it was contended, that an express © 
tract had been proved to pay the bill in specie; that the'y 
terms of the bill import the same understanding of the par i 
that however binding the law of France may be on cases betwee 
French citizens, or between American and French citizens, 
did not affect contracts between Americans; that, in legal cos 
templation, there has been neither a payment, nor a tender ¢ 
payment; and that Searight has sustained no damage, nor shows 
any right to recover. 1 Pow. on Contr. 8. 2 Pow. on Contr. 138 
Cun. B. of E. 258. Skin. 272. 3 Watson's Philp 3, 136. F~ 


44) 
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Caiceies Court, PEnns¥Lv ANIA Disrrict. ae 
. 735. 1, Lep. 144, ap AP 10 Bee eE P.i56, ro 


6 Mod. 305. 3 Burr. 1353. 2 Black Baek noe 


Da is” Rep. 75, Skin, 272. 


a eaxtiesd: Fustice. The contract for the of the bill» 
of exchange is sufficiently proved, as it is lai fon, 
the entry made, at'the' time, in the boc Calbraith and — 

Co ‘The sole question, therefore, in the vhe 


m1 et of signin paypent of the ily wan't So ance 
The notarial protest, not only states the . — 


ip: but certifies, that assignats were lawful money of France; 
se reyment of debts. A notary correo fre. certify all the - 
is that occur, in relation to the (not merely the réfu- 
al to pay, according to the demand but it is Lapa 24 
§ assertion would be conclusive, as to the lawfulness ‘of the 
y tendered. Connected, however, with other evidence; it i is 
= ner for the consideration of the ju 
, It has been objected that as Blivicr?s demand was, exclu- 
ry ly, for a payment in French crowns, no proof of a ten- 
in any other mode, is necessary; but I do not concur in this 
of inion. After such a demand, it was, perhaps, unnecessary 
the party to. exhibit the assignats to Olivier; but the form of 
he ‘demand, on one side, cannot dispense with the obligation, on 
% ¢ other side, to make a tender of payment, agreeably to his 
.sense of the law and the contract. The jury must, there- 
, be satisfied, that although the money was not produced and 
raf en 2 ie was ‘actually i in the possession of the party making 
ae , On the principal question, I thought, at first, that the risk, as 
io the mode.of payment, must be run by the holder of the bill ; 
ut the case in Séinner, 272. sanctioned by the high authority of 
| Holt’ name, transcribed, without remark, into Comyn’s excel- 
3 ent digest, and uncontradicted by any other adjudication, ‘mist 
| be respected in every Court of law, and com > ag effaces the 
impressions of my mind. Upon examimation, too, the doc- 
of that book appears to be founded in just and legal 
%. Every man is bound to know the laws of his own count 
t no man is bound to know the laws of foreign countries. 
cases, indeed, (and, I believe, only in two cases) can Saeibn 
ws affect the contracts of American citizens: 1st. Where they 
ots or trade, in a foreign country; and, 2d. Where the con- 
‘ plainly referring to a foreign country for their execution, 
Bert and recognize the lex loci. The present controversy, there- 
“fore, turns upon the fact, whether the parties meant to abide by 
“the law of France? And this fact the jury must decide. 
5, As to the damages, if the verdict should be for Searight, 
sheng it is true that in actions for a breach of contract, a jury 
iid, in general, give the whole moncy contracted for and imite- 
rest 


Fea 
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1796. rest; yet, in a case like the present, they may modify the dew «| 
nye ~mand, and find.s as they think adequate to the ing | 
jury actually mee A hie Pe judy koala inthe first actior 
as ci v. Calbraith and Co.) find, either wholly or partial 
or the defendant; in the second action (Calbraith and Co. vy, 
\ Searight) they should find for the defendant generally. “ 
Peters, Fustice. The decision depends entirely on the intemy — 
tion of the parties, of which the jury must judge. If aspecigg§ — 
yment was meant, a tender in assignats was unavailing.. Bugg | 
if the current money ‘6f ‘France’ was in view, the tender in assign - 
nats was lawfully made, and is sufficiently proved. + 
When the jury ‘were ‘at the bar, ae! to deliver verdicts, the gs = 
plaintiff in each action, voluntarily suffered a nonsuit. It wag» 
afterwards declared, however, that in Searight v. Calbraith ax Phe 
‘Go. the verdict would’ have been, generally, for the defendants77g 


‘ é 


and that in Calbraith and Co. v. Séaright, the verdict would haveyy ‘ 
been for the plaintiffs, but with only six pence damages. : 
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h ane ones. : 

lantse§ Present Inepet1, an Associate Judge of the Suprettie Court. 

have® Perexs, District Judge. : 7 
Smythe versus Banks, 


: ae Betz The defendant was a resident of Virginia, and 
: i had been subpenaed as a witness in the case of Symes’s 
Lessee v. Jrwine, which was marked for trial at the present 
term; but was continued on the 20th of Apri/. He was arrested 
on the 26th of Apri/; and the following day, Levy moved, that 
he should be discharged from the arrest and process, on account 
of the privilege of a witness, eundo, morando, et redeundo. 4 Com. 


Dig. 475. 2 Stra. 1094. 986. Vin. Abr.. Tit. Priv. 


By the Court. The witness is, undoubtedly, privileged from 
atrest, for a reasonable time, to prepare for his departure, and 
return to his home, as well as during his actual attendance upon 
the Court. But the privilege does not extend throughout the 
"term, at which the cause is marked for trial; nor will it protect 

him while the witness is engaged in transacting his general pri- 
_ vate business, after he is‘ discharged from the obligation of the 

subpena. . 
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IREDELL, ustice. A~motion® was ht for a aaa to anal 
cause, why these ejéctments should not be dismissed, upon an A. Gee 
allegation that it appeared, by an answer to a bill in equity, fora 9 
discovery in this court, the defendants in‘ these ee 
ments,,against the ‘or oe tiff, that they are in re 
the suits of a citizen of state (viz. Samuel Wallis) tho 
under the name of a citizen ‘of another state, to whom it is al- 
leged, conveyances were made without any consideration, for — 
the sole purpose’ of mates hima nominal lessor of the plaincift = 
in these ejectments. 

A rule to show cause was granted, and, upon the day. appointed; 
the case was fully heard and argued on both sides, the proceed. |] " 
ings in equity on the bill for a discovery having been cambieed 
to the Court and read. % 

The importance of the present question is’ evident, ieciisiial ft eh 
concerns the constitution and laws of the United States, in a 
point highly essential to their welfare, to wit, the proper boun- —“— 
daries between the authority of a single state, and that of the | 
United States. ac 

This, not only the constitution itself has been anxious to ascer- 
tain by precise and ‘particular definitions, but the congress, in = 
carrying into effect that part of the constitution which concerns , 
the judiciary, has been solicitous to preserve with the. greatest _ % 
caution. The strong instance of this is a provision im the judi- 
cial act, to the following effect: , are 

« That no district or eireuit Court shall have cognizance ofany = 
“* suit to recover the contents. of any promissory note, or other 7 
““ chose in action, in fayour of an assignee, unless a suit might 
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“have been prosecuted. in such Court to recover the saidycom: “7%. , 
“ tents, if no assignment had been made, except in cases: of of 
“ foreign bills of exchange”? “Sect. 11.1 vol. p. 55. if: 


This I adduce as a-strong instance to show the suliciteds of ; pee 
congress on this subject, for the regulation extends to a bond fide “9 


assignment in the instances specified, as well as to.one mala fide: 1 
but the provision goes to all, more effectually to prevent-any 
practices of deception by means of the. latter. > ie 


(1) An outline of this’ causé was given’ in 2 Dall. Rep. 381.-but'I comply 
with the subsequent request of the presiding Judge, (whose death was great- 
ly lamented by the bench and the »ar) in publishing the clea ai of the Court 


at large. 
. Nothing © 
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~\ 9) * Nothing is more ‘evident than that if this be @ cont ray be." 
_ 3 >. tween citizens: rent states, it is a’ controversy minable 
+> in this Court, of which,* therefore, the. must sustain 


Ang 
mS 






| AD jurisdiction oii 
lie On the other hand, if it be not a controversy ‘een Ch 
of different states, but between citizens of ‘the or: ate 

e 











= ¢ 4 = being one of those cases which entitle citizens 

ow § to any exercise of jurisdiction by this Court, it-ought/not;to be 

an .§ determined here. . 54 RE AR Sy hed 

ra But if it shall appear, from‘a consideration of the facts, that 

ect: | this‘is not.a case which the lessor-of the plaintiff: was:entitied: to a 

a 9 «bring into this Court, it will still remain to-be inquired; whether a 
‘8 the remedy pursued on the present-oecasion is thie be 2 a 

al- a » “© The first question, therefore, is, Whetherit sufficiently appears ; 

for to the Court, that this isa controversy subsisting between citizens — 


of the same state, and. not between citizens of different states, so 
* “as to authorise a dismission of the suit, in case the remedy be in 
point of law a proper one? 
_ |» The-evidence, upon which’ the ‘charge is alleged, is ansanswer 
© to a bill filed in the equity side of this Court by the defendants 
in the ejectments, in order to obtain. a discovery by the oath of 
the lessor of the plaintiff. 
This is admitted to be competent evidence on a question at 
law, and therefore (supposing the method of proceeding in other 


the ~§ © respects proper) I am only to consider, if it affords’ satisfactory 
Sy : 
we evidence of the facts suggested: 
ere The facts admitted by the answer, in substance, are these: ' 
in That there were certain applications to the land-office of this 
TMs » — state for 64 tracts of land, in the county of Luzerne, containing 
test og 27,400°acres: That the applications were made (as the respond- 
idi- = — dent has been informed and bélieves) by and for the .use of 
* 9 © Samuel Wallis of the county of Northumberland im this state: 
any That in Apri/ 1784, conveyances were executed to Maxfield the 
her <9 present lessor of the plaintiff, by which:the legal title to the lands 
ght. @ — therein described was conveyed and assigned to Maxjield, as he 
on- ehends and believes. That J/axjfield paid no consideration, 


of @ © ‘either pecuniary, or of any.other nature, for the lands, and, there- 
© @.  fore, he apprehends and believes, that the equitable title: is .in ~ 
of Samuel Wallis. That Maxfield consented to stand-the trustee: of 
ide “@ the lands; for the use and benefit of Walls, and left the ma- 
: 9% nagement, direction, and prosecution, ofthe business to\ Wallis, 
ny 98 © ‘by whose direction Maxfield apprehends and believessthat: the 






© caveats mentioned in the complainant's’ bill.-were all 

- @-—s subsequent proceedings had. 
ply » In comparing the facts thus admitted,,with the bill-he was 
eat - called-upon to answer, it is’very remarkable, that the last inter- 
unt ~—s rogatory was expressed in such partictilar atid pointed terms, 


that if.it had been directly and positively answered, it would vo 
_ been 


i Ae ar - ie 
ca me. 
FF 


982 ane eee 
1797., been decisive one way.or, the. 
term and his own counsel now. object, 
_ This objection, I think, may be easily obviated by the follow~ : 
ing considerations. oY nude OP ar ae ay mL ae 

ist. If the question had, been an improper one, it might have.” 
been demurred to. By eine not. being done, it is on - thay 
the question was proper, and of Spas it ought to have been ans.) 
swered. And it is little short of an insult on the Court now. to - 
tell it, that the lessor of the. plaintiff purposely declined answer. 
ing a question fairly put to bim, which he might and onght to ~ 
have answered, but by his got doing it he now sets the Court at. 
defiance. ; a ee a 

2d. If for want of a fuller answer, no eyidence was before the 
Court, the objection might possibly be of weight... But all the 
other facts admitted by, the answer, are Sore to all proper in- | 
ferences, as well such as.arise from, this wilful and insolent omis« 
sion, as from any other part ofthe case. The object was to effect 9 
a discovery, whether certain conveyances were, actually given for 4 
the sole parpose of evading the constitutional limits, as to. jurise 
diction, prescribed to this Court. Such a design could be expected | 
only to be disclosed by direct confession, ora number.of concur: } | 
ring circumstances. aS. 

3d. It does not appear that he will ever give a better answer. 4 
He may chuse to go through all the processes of contempt for, 
not answering sufficiently, as he appears already to have done for , > 
not answering at all, He may even submit to perpetual imprison. § 
ment, Is, the case never to-he decided, until he thinks fit to cons, 


sent it shall be? i 
4th. The jurisdiction of this Court is not primq facie: general, | | 
hut special. A man must assign a good reason for coming here, 


If the fact is denied, upon whieh he grounds his right.to come. ‘ 


, 


here, he pust prove it. He, therefore, is the actor in the proof; 
and, consequently, he has no.right, where the point is.co rae 
* 


* * 
evil 
a 


- 


D 
to throw the onus prohandi on the defendant. As this undou 
is the general principle, I see no reason to depart from it.on they 
present occasion, when the knowledge of all the circumstances of. \y 
the case is fully possessed by the lessor of the plaintiff, and he is “ 
regularly called upon. to disclose them. ) 
or these reasons, I am clearly of opinion,. that Maxfield’s: « 
forbearing to give a fuller answer, is no reason for my not wexh- a 
ing the amount of the answer, which he has thought proper to, 4 
give; and considering whether it sufficiently establishes the alle-. 
gations of the defendants in these causes. ia 
Bu‘ it is objected, that Maxfield’s answer, though evidence, 
against him, is no evidence against Wallis, who is, said. to be. thew 
cestut gue trust, and Maxfield a bare trustee. - in ail 
Answer. — 
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merely incidental to the suit at law. But, it is dear, ep tad the © 
in this case is merely frivolous, because upon the return hg 
of the rule to show cause, an ex parte affidavit might | be produced. 
the \08- pnaibe affidavit undoubtedly might have been, as well as. any’ 
ne Oe Why has it not been? No reason has been assigned to ~~ ; 
ine | it could not -be done, or that he desired, or that his’ ip iam! j 
Nise ‘yohed, he should do it. - Nor has time been ‘solicited for his p. 
fect | in such an affidavit, though it is so seriously alleged, that'i it W ; Ore 
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for» sc \bigm to him to have had an opportunity of answering 
ted |B .: ged, that Maxfield was a trustee, and as such authoris- 
curs) * ig come into this Court. , 

aa ¢ for what purpose? There is not the least shadow of © 
Were ae that he was a trustee for any other purpose, than that 
for... ‘alles should have a colour for suing in this Court, in his name. 
The deed is not eyen stated to have been delivered. » No fair 


abjectiof the trust is specified. Wallis lived in Pennsylvania; 

ee land lies in Pennsylvania: Maxfield \ived in Delaware. What 
was he to do? It appears, from his own acknowledgment, that 4 
he has.done nothing hitherto, nor does he state he was to do any . 
thing. 

Bat, it is said, a man is not obliged to specify any object of a 
trust. He may create a trust from mere whim, 

Admitted. But the law cannot, without absurdity, permit a 
man to create a trust, for the purpose of defeating a solemn pro- 
yision of its own. Nothing could be more ridiculous than such 
a mak . When the constitution has guarded, with the utmost 
cine against the exercise of a particular authority, so as 
that, under certain circumstances, one man shall not sue another 
in a Court created under it, can such a Court for a momef 
port a-doctrine, that it shall be in the power of such a m i, 6 
I any contrivance expressly calculated to defeat this object, to ren- 

lg wholly nugatory?” This, indeed, would be to render the 

of our. country a farce; to canbe the constitution a mere 
shadow; and ‘deservedly to draw upon those entrusted with its | 
execution, an odium: which’ ‘has been n industriously, but, Khope; 
ay will ever be in vain attempted, : 
wer, * But 4 
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of fictions in OW 
eg my eo ere ae and't ever 
other sacred tie bound to maintain inviolate.» ea 

It is true, the Courts ra ait dienes have « 0 on nei 
and s rted some fictions. 
yecoweny, wid an LP basa and, LAY heap more except ptionab 
tions to aye a ction, which 
tained. ient to say of all. they ly took # 
place, ten very dark yotio FoF tee snd liberty were entel caine 
ed;. that they are supported ‘now solely on the authority’of Timea 
usage; and that no Court would tow dare to’set up a ew on 
No Court in America ever yet thought, nor, I hope, ever willy 
acquiring jurisdiction by a fiction. And the only fiction ever’ 
general use in America (perhaps with a few exceptions ‘a8 to fig 
and recoveries) I believe, has been that of proceeding by ee C 
ment, which is a mere form of action, and so modified as y 
no possible injury. It cannot substantially affect any man’s. 
whatever. 

In order to encourage the Court to countenance this*s 
it is said that no injury can arise from this practice, sn 
decision in this Court will ‘be on the same /prin¢ main oar 
be presumed, with an equal regard to justice, in this Court, a 5 
a state Court. 

If a serious answer to such an observation is required, 
surely evident, that we are not to assume a volun ry jur 
tion, because, we think, or any others may think, it may be’ 
ercised innocently, or even wisely. "The Court is ‘not to fix th 
bounds of its own jurisdiction, according to its own discretig 
A jurisdiction assumed without authority, would be equ: 
usurpation, whether exercised wisely, or unwisely. But th 


assumed cannot be admitted to be*true. If this Court exé a a 


jurisdiction in such a case, it may do so after all avenues 
state jurisdiction are for ever closed. ‘That is alleged to b 4 
fact in the present instance. There are, also, other difference 
such as regard the place of trial, the venue of the jurors, al 
other circumstances,omitted to be. mentioned, becatise this’ p 
of the case is too plain to, require any formal “discussion. d 
On this occasion, it may be material to consider whether, 4 cs 
the facts now apparent to the Court, Maxfield has any title, eit 
in equity, or at law; because, if he has not, it is evident, the fi 
to be contested must be, Wallis’. ’s, and not his; and, of course, th 
subject matter to be decided, is a title in question between 
citizens of the same state. . 
ist. As to equity. * 
He has none by his own sik ssc ladasnal He paid tho ¢0 
sideration. He is to perform no duty. He only permits his na am 


re 





to be ws I rt.of a fraud on the . i 
put a Court of equity we 


“od. on idy ba te ots : 
oh , Consider this as pat bargain uppert any 
is of no validity, where no moncy has been et “ 
ye ts a legal title under the ‘act of H. 8 8. (con uses) whic 
p.not sg one before that statute. At that time no 
ve compelled a bargainor to convey, who"had 
sived no money. Therefore, since the statute, sg ta can. 
mse on such a 4, without somie!money to sup 
d. Allowing the highest efficacy to this deed anaes the. act 
mbly. is can only mean, that what a man can lawfully 
ry any form of conveyance, shall be sufficiently granted i in 
Of course, if under any other form of conye 
z to technical difficulties, such a purpose could ty cso 
gut redress, a deed, professedly a bargain and sale, hoor 
1p influence extended, merely that an illegal purpose should take 
under colour of form, The intent of the act certainly was, 
a ‘the want of form should not defeat the intention of an honest, 
t unskilful conveyance; but surely not to smooth the path of 
ice, by conyerting a rightful estate into a wrongful one. 
But admitting it to be any form of conveyance you please 
‘en I say, that a Court of law will not, any more than a-Court of 
equity, support a deed formally good, but substantially frauducent. — 
ad Bed wheter the fraud be of a moral nature, for the purpose of 
ag a wilful injustice, or the act be, as the lawyers term it, in’ 
legis (that.is, to evade some law) the law will equelly . _ 
, to prevent its own principles from being madé mer3 
: ‘Ratruments, to defeat its own purposes. 
* There is no act in law, within my recollection, which fraud 
not Vitiate. 
Tt will vitiate a feoffment, which is a very strict cbniepiaies 
re no consideration, and passes by an actual livery. 
* t il vicate @ fine, though a solemn transaction in a Court of 
¢, and peculiarly favoured. 
will even deprive a party of the benefit of a judgment de- 
; Ber ely given. 
 Conveyances to defeat creditors (however formally agreeable 
law) are held absolutely void, at least as oe them. 
ae also, in the common case of usury, for which so ny 
ontrivances have been devised. No contrivance, no 
orm Pilg aa can protect any transaction, which really ms ta 
haye been usurious, from being declared so. 
Ok application of these principles is obvious. ; 
If (as I observed before) the deed in question is to be con- 
ered.as a mere bargain and sale, i: is absolutely void for want 
Pa leg consideration (which must be money alone) to supers 
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fore, does not ld to come. mto this Court.” yi 
1, therefore, cobehaite without, difficulty, that vee 


| fieither a re easel ~y ex, a 


only remaining is, as y; hich, 
from the first, was the i I so aN. 
I will venture to lay it as an unquestionable princi 
that no grievance can afise in the law, but some remedy may be 
lied to it. The present grievance, therefore (which, if u 
ssed, will, in case like the present, enable two rome 
their pleasure, to do injustice to a third, and force this C w 
éxercise a jurisdiction never delegated to it) must admit of so 


remedy. 


‘Only three have been suggested, in the present stage of ie 
proceeding. ¥ 
ist. The method now under consideration. 

2d, A plea to the jurisdiction. 

3d. An injunction in equity. 

/ I will consider the two last first; for, if they are remisvedlaal 
of the way (as I think they must be) it will facilitate oar en 
tation of the first. 

As to a plea to the jurisdiction. This can be of no avail; tit 
less not only the fact, at the proper time of pleading, be know! 
ca the defendant, but that he has disinterested proof of it. “ Thig 
in q thousand instances, would be impossible; and in no insta : 
can be expected. To imsist on this, therefore, as the only 
thod, would leave the constitution, and the law. i in almost : 
instance, open to certain evasion. It consequently cannot be ; 
mitted, that this is the only method of redress. a 

With regard to a bill in equity. I will not say, equity 6 ht 
not to interpose a remedy in any case. But it seems most p 
per, that a Court of law should support its own jurisdiction, on 
its own principles, and, if proof can be obtained, I'conceive itis 
necessarily incident to every Court to take care, that its ju | 
tion be not encroached upon, or in other, words, that the | 
be not made either voluntarily, or involuntarily (if it can prevetl 
it) an usurper of jurisdiction not belonging to it. In this ¢ 
the aid of equity may be useful (as it has been on the present 
occasion) in comfipelling aidiscovery; but there, I think, its 
terference t0'stop, unless the power of the law Court 0 et 
the action has. éfit rely ceased ; as for instance, after a judg 
ment, in Waa, ase (but in which, perhaps, alone) on might 

properly grant aif functiot, to prevent a party availing ki 
of his own fraud 
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The only remaining remedy suggested (or which oreurs ‘to 
* me) in the present stage of the proceeding, is that’now under 
consideration ; , Of course, this must be adopted, if an inter- 
ference by the Court in the present stage of the cause is ° 
‘Tei objected, 2 the Gourt'dlightt tes os Seaanbore 
pee permit the case to go before the jury, who’ may 
“find for the defendants, if they believe the facts suggested, and 
’ ‘gpply the law accordingly. 
_ If this case had, indeed, gone before the jury, I should have 
had no difficulty in telling them, that admitting the truth of the 
facts as stated, the lessor of the plaintiff had; in my opinion, no 
title; and, if the jury had found accordingly, redress (though 
late) could be obtained. 
But, at present, I do not think myself at liberty to submit the 
case to the jury, for the following reasons. — 
ist. The Court is the proper guardian of its own jurisdiction. 
It is alone responsible for it, and must, therefore, take care that 
it neither abandons a jurisdiction rightfully belonging to it, nor 
usurps that which does not. 
2d. Admitting that a plea to the jurisdiction is not the only 
remedy, for the reasons I have given, upon complaint made 
of any fraud on the jurisdiction having been practised, if the 
complaint is supported on good grounds, it is just that an im- 
mediate inquiry should be made into it, in order that if any 
injury to a party has been hitherto unavoidably sustained by 
any such fraud, it may be put a stop to, as soon as possible. 
To compel a party, in such a case, to stayin Court, until a jury 
shall be summoned and convened, to try a general issue, would 
be a voluntary exercise of jurisdiction, after the Court enter- 
‘tained reason to doubt, at least, whether they had any. 
3d. To swear a jury is an exercise of jurisdiction. With what 
propriety can I ord 
dence, admitted to be competent, that the Court hath no juris- 
diction at all? ‘ 
4th. Suppose the jury in this case should find for the plaintiff, 
when the Court was thoroughly convinced it had no jurisdiction 
of the cause? Can the Court give Jenene for the plaintiff in 
such a case? Surely not. If, therefore, a verdict 'to that effect, 


could produce no good, why should a verdict be required 6f 


them? Because this would not be an ordinary case concerning a 
new trial; in which case, after two or three verdicts the same 
way, a Court might be compelled to stop, and proceed no fur- 
ther. But if there were a hundred verdicts in a case, in their 
opinion, not within their jurisdiction, they could not give judg- 
ment without voluntarily usurping a power not belonging to them. 

5th. In this case there is no occasion for a jury to try the 
facts, because the facts are not denied, and the Court surely will 

Vou. IV. 2X not 


er that, after being fully convinced from evi- 
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1797. motcall jury to decide a question of law, and a question which, — 
nya a5 T have just observed, they could not decide finally. ; 


Maxfield’s allegations in this case, are either a direct confess 


sion, or as to some points (if the expression is proper) a nz/ dicit, ~ 
In neither case is a jury wanting. A complete denial can alone — 


entitle a party to have facts tried by a jury. There is no denial — 


in this case but of the merits, upon which a jury can be sworn; © 


which certainly would be premature when facts had al been 
confessed sufficient to oust the jurisdiction. Had he positively a 
denied, indeed, the allegations of the bill in equity, the jury must ~ 
have been sworn; for, .as a Judge, I certainly could not, in any — 
shape, determine on an issue of fact. . 
But as he has not thought proper to deny them, but, in my © 
opinion, substantially confessed every thing, to show that the — 
Court had no jurisdiction of the cause; I consider myself bound ~ 
to order these ejectments to be dismissed, and do accordingly 
order them to be dismissed with costs. (1) 


Here one of the counsel interfered, and asked the Judge whe- 
ther he would order costs in a case where he declared the Court 
had no jurisdiction. 


The Judge answered, That that circumstance did not occur 
to him; he acknowledged he had committed a mistake in that 
part of the order. But, if it was in his power, he would order 
double costs. (2) 


(1) Mr. William Tilghman, one of the counsel for the defendants, quoted a 
case in Saviry’s Reports, p. 12. which Judge Inepe vc thought much im point, 
and meant to have declared so, in delivering his opinion, but inadvertently 
omitted it. 

See Worlay v. Harrison, Dyer, 249. 2 Inst. 215. 21 Viner, 535, 536. tit. 
Vacat. 


* (2) In the case of Bowne’s Lessee v. Aurbucklée, in the Circuit Court, at 
October term 1806, it appeared, upon bill and answer on the equity side of the 
Court, that the lessor of the plaintiff was a citizen of the state of New-York, 
afid the defendant was a citizen of Pennsylvania; that the former was a mem- 
ber of the population company, who had purchased extensive tracts of land, 
on the north-western boundary of Pennsylvania; that the land, so purchased, 
was held by trustees (all citizens of Pennsylvania) for the use of the company; 
that the trustees had conveyed to the lessor of the plaintiff his portion of the 
Jand (including the premises mentioned in the declaration) in severalty; and 
that the present ejectment was founded upon that conveyance. 


The defendant, upon these facts, and upon the authority of Maxwell’s Les 
see v. Levy, and Hurst v. Hurst, moved to strike from the record this eject- 
ment, and others in the same predicament. But the motion was over-ruled by 
the Court; and this distinction taken; 


Wasurtncron, Fustice. In the cases cited, the deeds were executed, with 

a collusive intention, to give a jurisdiction to the Court, which the Court 
could not possess without them. The objection proceeded on two grounds: 
Ist. On the equity of the statute provision, which declares, that a suit shall 
not be maintained in a federal Court, by the assignee of a promissory note, or 
other chose in action (with the single exception of foreign bills of exchange) 
unless 
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unless it could have been brought there, by the original party. And, 2d.Onthe 4797, 
manifest attempt, by a fraud, to create jurisdiction. But in the case now un- 
der consideration, the lessor of the plaintiff would have had a right, as a citi- Leon 
zen of New-York, to apply to the équity side of the Court, to compel the 
trustees to convey his yaa of the trust estate to him: and if the trustees have 


_ gnly voluntarily made a conveyance, which the Court would have 


ly we cannot call it a fraudulent deed, or refuse to take cognizance of 
venit- Sounded upon. it, between a citizen of New-York, and a citizen of Penn- 


syhvania. 





CIRCUIT COURT, 


PENNSYLVANIA DISTRICT. 


April Term 1800. 


Present Cuase, an Associate Judge of the Supreme Court. 
Peters, District Judge. 


° O’Harra versus Hall. 
enor This was,an action brought by the assignee of a 
bond, against the assignor, upon a written assignment, in — 
general terms. On the trial, Ingersoll, for the plaintiff, offeréd 
parol testimony to show, that the defendant had expre 
guaranteed the payment of the bond. W. Tilghman i se 
that as the contract of the parties was in writing, no parol testi. 
mony could be admitted, on a trial at law, to vary its expressions 
and import. Jngersoll replied, that wherever there is an oral mis- 
representation at the time of a sale, or transfer, even though the 
principal bargain is reduced to writing, the misrepresentation 
may be proved. A Court of equity would, in such case, grant 
relief; and even the Courts of law are now accustomed to regard 
actions on the ‘case, like the present, as bills in equity. Moses y. 
M'Farlan, 2 Burr. 1005. 1 Dail. Rep. 428. 


- 


as ee a he. 


Cuase, Fustice. You may explain, but you cannot alter, a 
written contract, by parol testimony. A case of explunation, im- 
plies uncertainty, ambiguity, and doubt, upon the face of the 
writing. But the proposition now, is a plain case of alteration:. 
that is, an offer to prove by witnesses, that the assignor promised” 
something, beyond the plain words and meaning of his writtea 
contract. Such evidence is-inadmissible; and has been so ad- 
judged by the Supreme Court, in Clarke v. Russel, 3 Dall. Rep. 
415. As to the authority of Moses v. M+Farlan, it has always 
been suspected, and has lately been over-ruled, on the principle, 

that 





Casze-Ruiep Anv Avjtvobmpke.’ 341 


that the previous decision, there brought into question, was pro- 1800. . 

nounced by a competent Court. eye — 
I grant, that chancery will not confine itself to the strict rule, 

in cases of fraud, and of trust. But we are sitting as Jodges at 

common law; and I can perceive no reason to depart it.» 


Peters, Justice. If we were sitting as Judges in a state 
Court, Ff should be inclined to admit the testimeny, in order to 
attain the real jlstice of the cause; as there is no Court of equity 
in Pennsylvania. . But there is no such defect im the federal ju- 
risdiction; and, therefore, when the party comes to the common 
_ law side of the Court, he must be content with the strict com- 
- mon law rule of evidence. j 


The United States versus Cooper. 


ape defendant, being indicted for a libel on the President, 
applféd to the Court, for a letter to be addressed by them, 
to several members of congress (congress being in session) re- 
questing their attendance as witnesses, on his behalf. In support 
of the application, a variety of similar cases arising under the 
government of Pennsylvania, were referred to. 


Cust, $ustice. The constitution gives to every man, charged 
with an ce, the benefit of Compulsory process, tg secure the 
attendance of his witnesses. I do not know of any privilege to 
exempt members of congress from the service, or the obligations, 
of a subpeena, in such cases. I will not sign any letter of the kind 
proposed. . If, upon service of a subpena, the members of con- 

do not attend, a different question may arise; and it will 
then be time enough to decide, whether an attachment ought, or 
ought not, to isgye. It is not a necessary consequence of non- 
attendance, after the service of a subpena, that an attachment shall 


issue. A satisfactory reason may appear to the Court, to justify, 
or excuse, it. 


Peters, Yustice. J know the practice in Pennsylvaniarto be 
as it has been stated; for, I have received such letters, from the 
Supreme Court, while I was speaker of the house of representa- 
tives, requesting that members might be permitted to attend as 
witnesses. In the present case, I should have no objection to 
acquiesce in the defendant’s application, with the concurrence of 
the presiding Judge. 


Motion refused. 


Murgatroyd 
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Murgatroyd versus M‘Lure. 


EPLEVIN, for ‘the ship Mount Vernon. The defendant 

claimed property, under a capture and condemnation a 
prize, in the French Court of Prizes, established at the city of | 
St. Domingo, in the island of St. Domingo, under the circum. | 
stances stated in the reports of the trials, rel to the same 
ship. 3 Dall. Rep. 491. Murgatroyd v. Crawford. Ante, 308, 
Duncanson v. M‘Lure. After hearing the evidence, 


Cuase, Fustice, declared, that the whole trasaction, between 
Murgatroyd and Duncanson, was a mere cover, to evade the 
laws of the United States; that the former was a mere trustee for 
the latter; and that having been paid the full price for the ship, 
he had no property, on which the replevinscould be maintained. 


The plaintiff suffered a non-suit. 


Evans, gui tam, &c. versus Bollen. 


ings was a gui tam action, in which the following declara- 
tion was filed: 


* “ October Session 1797, 


“‘ In the Circuit Court of the’United States for the Pennsylvama 
“ District of the Middle Circuit. 
“ District of Pennsylvania, ss. 

“‘ George Bollen, late of the district of Pennsylvania, yeoman, 
“ was summoned to answer to the United States and to Fohn 
«“ Evans, who sues in this behalf, as well for the said United 
“« States as for himself, of a plea that he render to the said 
‘* United States, and to the said ¥ohn who sugs as aforesaid, the 
“¢ sum of two thousand dollars, which to them he owes, and from 
“ them unjustly detains: and whereupon the said fohn, who sues 
“‘ in this behalf, as well for the said United States, as for himself, 
“ by Foseph Thomas his attorney, saith that the said George, on 
“the first day of Apri/ in the year of our Lord one thousand 
** seven hundred afd ninety-seven, at the port of New-York, to 
“ wit, at the district aforesaidy was aiding and abetting, in pre- 
“ paring and sending away from a port within the said United 
“ States, to wit, from the port of New-York, a certain vessel 
“‘ called the Betsey, intending that the same should be employed 
“ for the purpose of procuring from a foreign country, to wit, 
“ from the coast of Africa, the inhabitants of such foreign coun- 
“ try, to be transported to a foreign country, to wit, to the island 
“ of Saint Croix, to be disposed of as slaves, against the form of 
“ the statute in such case made and provided; by means where- 


* of 
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_ % of, and by force of the statute in such case made and 
® “an action hath accrued to the said Fohn, 
® “half, as well for the said United States, as for himself, to have 
“ and demand of and from the said George the said sum of ‘two 
4 thousand dollars: yet the said George (although often request 
ed) hath not paid the said two thousand dollars, or any 


part 
« thereof, to the said Yohn, who in this behalf sues for the United 


States as well as for himself, but the same to him to pay hath 
«hitherto wholly refused, and still doth refuse, to the damage 
“ of the said ¥ohn, who sues as aforesaid, five hundred dollars. 
“ And thereof he brings suit, &c. 
JOHN DOE. 
“ Pledges, &c.) RICHARD ROE. 


$oseph Thomas, attorney for plaintiff. 


The action was founded on the act of congres, ‘ to prohibit 
« the carrying on the slave trade, from the United States to any 


“ foreign place or country,” (3 vol. 22. Swift's edit.) of which 
the following were the material sections, in the discussion: 


Sect. 1. “ Be it enacted, &c. That no citizen or citizens of the 
% United States, or foreigner, or any other person coming into, 
“ or residing within the same, shall, for himself or any other per- 
“son whatsoever, either as master, factor, or owner, build, fit, 
“ equip, load, or otherwise prepare any ship or vessel, within any 
“ port or place of the said United States, nor shall cause any ship 


“ or vessel to sail from any port or place within the same, for 
“ the purpose of carrying on any trade or traffic in slaves, to any 
“ foreign country; or for the purpose of procuring, from any fo- 
“ reign kingdom, place, or country, the inhabitants of such king- 
“ dom, place, or country, to be transported to any foreign coun- 
“ try, port, or place whatever, to be sold or disposed of, as slaves: 
“ and if any ship or vessel shall be so fitted out, as aforesaid, for 
“the said purposes, or shall be caused to sail, so as aforesaid, 
“ every such ship or vessel, her tackel, furniture, apparel, and 
“other appurtenances, shall be forfeited to the United States; 
“ and shail be liable to be seized, prosecuted, and condemned, in 
“any of the Circuit Courts, or District Court for the district, 
“ where the said ship or vessel may be found and seized. 

Sect. 2. “ And be it further enacted, That all and every person, 
“ so building, fitting out, equipping, loading, or otherwise pre- 
“ paring, or sending away, any ship or vessel, knowing, or in- 
“ tending, that the same shall be employed im such trade of busi- 
“ ness, contrary to the true intent and meaning of this act, or any 
“ ways aiding or abetting therein, shall severally forfeit and pay 
“ the sum of two thousand dollars, one moiety thereof to the use 
“of the United States, and the other moiety thereof to the use 
“ of him or her who shall sue for and prosecute the same.” 


’ The 


1800. 
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1800, The facts were proyed, ox utnted: in the declerttion: lea 


t——/ defendant’s counsel made two objections to ip orbcpor of ‘ 


the Court: 1st. That this was a suit under the second 





and the Circuit Court could not take ori epee 2s 








case of penalty, or forfeiture, as the judicial act ¢ de~ 


wlared, that the District Court should” have * exclusive o 









“ cognizance of all suits for forfeitures andpenalties incurred | 





“ under the laws of the United States.” 1 vah pr 53, 49 s 9 His 





2d. That the offence wag committed, in the state of New-York; F 
ssid ‘enight-t0 ‘be tate See. cpendhe eatenee ot Sen! eae 

mon law, adopted by the constitution of the United States, and — 
various acts of congress. Const. art. 3. s. 2. 1 vol. 29. 8. 67, 
Amendm. Const» art. 8,9. 4 Black. Com. 350. 3 Bl. Com. 359, 


360. 2 Dall. Rep. 335. 


It was agreed, that a verdict should be given for the plaintiff, ; 


subject to the opinion of the Court on these points; and afier 


argument by E. Tilghman, for the plaintiff, and Levy, for the : 


defendant, 


The Court declared, that they had no jurisdiction of the 4 


cause; and directed a non pros. to be entered. 
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= PENNSYLVANIA DISTRICT. 


’ ; iam, 


October Term 1800. 


Present Paterson, Associate Judge of the Supréme*Coutt. 
Peters, District Judge. 





Hollingsworth versus Fry. 


it equity. The bill, after setting forth a variety of transactions 
between the parties, relative to a tract of land, mills, and mill 
race, in Dauphin county, states, that on. the trial of a writ of 
partition for the premises, they consented to. withdraw a juror, 
and entered into the following agreement, dated the 19th of 
November 1790: 


“ It is mutually agreed, that judgment shall be entered for the 
“ defendant on the day in bank, on the 3d of Fanuary next, un- 
“less the said plaintiff, or Robert Ralston, his assignee, shall 
“ previous thereto, by such good and unexceptionable securities, 
“ in such sum, and in such manner, as shall be approved of bythe 
“ honourable Judges of this Court, engage for, and secure, the 
“ payment of one moiety of all monies, whith»the defendant 
“ hath advanced, or expended, or shall appear to be reasonabl 
« entitled to, for, or by reason of, his improvemient of the lands 
in question, or for any matter relative theretoyor of any other 
“lands held in common, or jointly, between the said parties, 
 “ within six months from the said 3d day of Fanuary next. But, 
“in case such unexceptionable security shall be given, and a 
question shall arise as to the quantum of the monies, to which 
“ the defendant shall be entitled, then Fohm Kean, Foshua Elder, 
“and Fohn Carson, gentlemen, or any two of themy shall deter- 
“ mine the said sum, on full hearing of the said parties, their 
% witnesses, and proofs. And in case of a full.conformity there- 
Vor. IV. 2¥ © 05 
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“to, and the money being’ fully paid and ‘dischargedwas “afore. 
« said, within the said period’ of six months, and not’ otherwise, 
“ that then judgment shall be entered in this action, fot only for 
“ the lands in the declaration ‘mentioned, but ofall ‘lands and” 
“ mills held jointly, or in*common between them the said’ pan 
“ ties, by virtue of any article between them, or between rere 


“ and Fohn Fisher, made. But if the moniés’$o due shall nothe ” 


“ paid and discharged within the said period, the deferidarit shall 
“ hold the said tarele fee and discharged from the’claims of ‘the 


« said plaintiff, and all persons claiming under him; andj dg 
xa 


“ ment shall in such case be entered for him in this action. 


It, also, appeared from the pleadings and exhibits that the 


bond, required by the agreement, was duly executed on the pz rt 
of the plaintiff; that the referees undertook the business of the’ 
reference; and that on the 13th of Apri/ 1791, the following ree 
port was filed: * 

“ We the referees, &c. report that, after hearing the parties, 
* their allegations, and witnesses, and investigating their accounts. 
“« and vouchers, we are of opinion, that George Fry is reasonably” 


entitled to the sum of 3646/. 6s. 23d. specie; that being the one | 
“ moiety, or half part, of his expenditures on the lands, mills, and} 


“‘ their appurtenances, in question, after giving, fohn Hollings. 
“« worth credit for the’ money by him expended on the same” 


« lands.” : 7 
It, also, appeared, that the plaintiff filed a number of excep. 


tions, which the Supreme Court, after argument, over-ruled on 
the 2d of Fuly 1791, and gave judgment on the report; and that, 
on the 26th of September 1796, the complainant sent his son, to | 
tender to the defendant, the amount of the report, in his favour; 
which the defendant refused to accept. cat 

Upon these general premises, the bill proceeded to complainy 
that the defendant had appeared in the Supreme Court, by his” 
counsel, on the 2d of Fuly 1791, alleging the exceptions to the 


report to be untrue, whereas the complainant avers that they were | 


true; that although notice had been given to produce books and 


Sd 


accounts, none were produced on the hearing in Court;: that the” 


conduct of the referees was improper in various particulars; © 


that the books, accounts, and statements, laid by the defendant, 
before the referees, were untrue and fraudulent; that the defen 
ant suppressed several material documents, which he alone'pose 
sessed; and that the value of a moiety of the property in dispute 
is at least 10,0007. Sie 

The bill concluded with a prayer for a perpetual injunction? 
against all proceedings on the judgment; for a discovery ai 
9 a we for ‘a partition of the premises; and for general Ye" 
ief. 
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To this bill the defendant eh « pica, A98, 8 1st. P 
; a bar, a former, bill in equity, for the same, cause, filed by 
x onthe autho Ari, te aoe der rtot 
- oinder..in demurrer; and a decree, in dpe term . ; 
_ ‘Rouncing the demurrer to be sufficient, and diss ft 
qm 4 ‘which decree remains unreversed and in full force. . OL : 
ete  )bar, the judgment of the Supreme Court of Pennsylvania, (a coma 
hall © a tribunal) upon the agreement, reference, and fyi 
ree remains still i in ; with an averment a com- , 
_ plainant did not, within six, months after making, ing, t 
‘report, nor. after the exceptions. were over-rule fern excep-. 
tions contained all the matter alleged in the bill) and the judg- . 
_ ‘ment rendered, pay, or offer to pay, to the defendant, the sad. ie. 
‘sum of 3646/. 63, 23d. or any part thereof. 3d. Answer, Tharthe 
_jedgment was fairly obtained; that the defendant did not éul)- 
‘mit to the referees any books, accounts, or statements, that weve. 
“untrue, or fraudulent, nor suppress any material documents; that 
on the 26th of September 1796, the complainant’s ‘son came to. 
" him with a bank bill; but never before that time; and. that'the. 
atte ~ defendant had been exposed to all BA Ty expenses, - and 













: ail _ tasualties, &e. 
ings. ™ A general replication was filed; and, after argument, the fol- 
same # lowing opinion was delivered, Judge PETERS, declining to take a 
+ part in the decision: 
kcep- 4 Parzrson, Justice. The. great rule of interpretation, with ré- 
den # spect to deeds and contracts, is to put such a construction upon 
ie them as will effectuate the intention of the parties, if such inten- 
n, to tion be consistent with the principles of law.. In the esent case, 
rour; | © there is no difficulty. in coming at the intention, as it is clearly 
a and forcibly expressed 1 in. the a, Wigan and is capable of re- 
slain, ceiving one construction only. ‘The time of payment is made a 
y his ™ substantial, and not a mere formal, circumstance; it enters into 
» the =the essence of the contract; and, ‘therefore, must be observed. 
were The Court cannot decree against the legal and express. stipula- | 
and § tion of the parties themselves. The situation of the parties, the 


_ nature.of.the property, and the speculative’ spirit of the project, Fs 
were powerful inducements for drawing up the agreement, in the 
. plainest and strongest terms, so as to leave no . doubt as to the in- 
S ieation, and. to render the time of performance a cardinal point. 
‘ zs * Again, if the agreement would admit of another construction, 
a he complainant, under the circumstances of the case, comes too 
“alate to avail himself of it. The door of equity cannot remain 
e "Fopen for ever. .The complainant did, not make a tender of the 
# ‘money, till a lapse of five years after the termination of the time 
limited by the contract. So far was he from using le egal dig dili gence, 
> that he has been guilty of gross delay. In cases of the present 
») kind, equity will not suffer a party to lie by till the event of the 
experiment 
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poeciness. shali_ enable him.to make his election with « 
pie bape one pom esha way. bays mode of 
amnee CU: 


i tg tie 

There is a strange ere and. seule vane 
the Courts of law of this state. . 
distinct forum to, exercise chancery | pre ere: 
the common law Courts equitise as ae ner, i 
relief be proper, the Supt Court of the state could. hence - 
tended it_ to, the, complainant, .it_ is, unnecessary to determine, 
Thus much, however, might and.ought to have been-done, on 
the part of the complainant; he ought, when notice was given id 
him to show cause why judgment should not be entered, to ha soit 
laid the equity of the case before the dndees of that Court, wh 
if they thought proper, might have deferred the entering of j me 
ment, or ordered it to be entered on terms, to wit, to be vacated” 
on payment of the awarded sum, by.a limited period. But the’ 
complainant, although he had. previous notice, did not avail him 
self of an appeal to, the discretion of the Court; but suffered f 
judgment io pass against him, without making any objection. «© 

There being no equity in the complainant’s case, his bill mu 


be dismissed, with costs. wees 


Thurston versus Koch, 


Sid cause camé’ before the Court on the following ¢asé,) 


obese bi) See nh want. ef 


Be) 


“ 
ee 


stated by the counsel, Condy, for the plaintiff, and Ingers oll, 


for the defendant. 


“ On the 13th of October 1796, William I. Vredenburgh, of the 


“* city of New-York, merchant, caused himself to be -insured, 


“ the city of New-York, in a certain policy of insurance, which” 


“was subscribed by the plaintiff, in the sum of 14,500 dollars; 
“upon any kind of goods and merchandise, laden, or to be™ 
“Jaden, on board the brigantine Nancy, captain King, master,” 
“ lost, or not lost, at and from any port and ports in the West-— 
‘* Indies, and at and from thence to New-York, and there safely” 


“ landed, beginning the adventure upon the said goods and mer-\_ 


** chandises, irom the lading thereof on board the said vessel; al 

‘“‘ the West-Jndies. # 
“On the 17th of October. 1796, the said William. I. Vrea a 

“ burgh, by Fucob Sperry and Co. his agents, caused himself te 

“be insured, at the city of Philadelplia, in 4 certain other policy” 

“of insurance, which -was subscribed by the defendant, im er 

“sum of 1300 dollars, with.other, underwriters, in the whole* 


‘“* amounting to. 12,000. dollars, upon all kinds of lawful goodie 


“ and merchandises, lost, or not lost, laden, or to be laden, om 
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ithe said “Nancy, at and from* Nichol 
‘idole, to any: oo arg rete et Ind 0 r 
-*avand from either of them to New-Yoré, ” 
“tre trom and immediately following the loading snercoe a 
ot: board the said brigantine at Cape Nichola Mole, and a: ‘to con= — 
“tinue until safely landed at any ports and places in the West-' 
tdIndies, and at New-York aforesaid. The premium demanded 
% upon this poli¢y, was ten per cent. and was: duly -by the’ 
Ksaid Facod Sperry and Co. on behalf of the said William I.’ 
semen 3 to the defendant and the other underwriters 
sapon this policy. 
"4 On the 20th of October 1796, the said William I, Vreden- 
“burgh, caused himself to be insured, at the city of New-York, 
44m a certain other policy of insurance, which was subscribed 
K&the New-York insurance company, for the sum*of 2,200 
“lars, upon all kinds of lawful goods and merchandises, lost, or 
not “lost, laden, or to be laden, on board’ the said ee 
™ Nancy, at and from any port or ports in thé West-Indies, to 
“New-York, beginning the adventure from the loading thereof 
># on board the said brigantine, at any port or ports in the West- 
| reg and so to continue until safely landed at New-York, &c. 
* “On the 12th day of September 1796, the said brigantine 
t Wanc , with the said goods and merchandises, so laden on. 
/ “board, and insured and covered by the said policies as afore- 
said, sailed from Cape Nichola Mole, in the West-Indies, for St. 
’ & Marks, likewise in the West- Indies, and in the prosecution of 
ae the said voyage, from Cape Nichola Mole to St.. Marks afore- 
’ “said, with her cargo, including the said goods and merchan- 
_ “dises, so insured as aforesaid, was captured by a French pri- 
> “vateer, and condemned; by which capture, the said goods and- 
|.“ merchandises were w holly lost to the insured. Upon. this, 
| “suits:were brought into the Supreme Court of the state of 
P “New-York, against the plaintiff, upon the policy by him sub- 
~ “scribed, and against the New-Yoré insurance company, on the 
policy by them subscribed; in which suits, the insured, the said 
| “ Wilkam f. Vredenburgh, recovered as for'a total loss. 
_ ..“ The amount paid by the plaintiff (after the usual deductions) 
* “ for the loss, was 12,740 dollars, with 1783 dollars and 60 cents 
> “ interest, and 418 dollars arid-32 cents’ costs, He has, likewise, 
| “paid, to the said assured, 1083 dollars’ and 60 cents, being the 
“amount of the premium upon the policy subscribed by the de- 
© “fendants (after the deductions allowed in the case of a returned 
4 ~ premium) as a consideration for the assignment of the said 
| “policy to the plaintiff. The Wew-York surance company have 
~ “paid to the assured 2156 dollars, being the amount of their. 
__ “policy (after the usual deduction in case of loss) with 301 dol- 
“lars 84 cents mterest. The several sums so paid, have com- 
“ pletely satisfied the loss, with all the interest and costs. 


“ Question 
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“ Question nde on ne Pia Is aa 
* (one of the underwriters, on the 
* of October 1796) liable to make any,. 
sgeeits toe Gaetan ton Hk 2 pad to 
“‘ Or, in other words, Isthe defendant liable to 
‘“‘ amount of the, loss, beyond the sum previ 

“ If the Court shall be of opinion in the affensatives th jud 
“ ment shall be entered for the plaintiff, in such'sum as, uf 

‘ principles established by the Court, shall be found due. 
“if the Court shall. be of opinion in the negative, then iene 
“« shall.be entered for the defendant.” 


After argument, the opinion of the Court was delivered 
the presiding Judge, in the following terms: 


Paterson, Justice. The case before the Court is ths ae : 
a double insurance; and the question is, whether the insurer 
shall contribute rateably, or shall pay according to priority,¢ r 
contract, ‘until the insured be satisfied to the amount of his logs, 
The law on this subject, is different in different nations of J 
rope, owing to the diversity of local ordinances, which have bee 
made to regulate commercial transactions. By the ordinance ¢ 
one country, the contract is’ declared to be void, and a forfeiaanal 
superadded ; whereas, by the ordinances of other countries, the | 
contract is merely void, without any forfeiture. By the ordinane ‘ 
of Spain, if a policy be signed on the same day by several pew | 
sons, the first signer becomes. first responsible, and so on ae i 
insured receive full satisfaction to the value of his loss; the i 
rior insurers being liable only for the deficiency, and that, too, | 
according to the order of priority. But, in such case, by the om J 
dinance of France, the several insurers, on the same day, shall 9 
contribute rateably to make up the loss; whereas, by the same” 
ordinance, if the policies bear date on different days, the rateof 
contribution is rejected, and that of priority established ; or, in” 
other words, if the first policy absorb the loss, or amount to the J 
value of the goods insured, the posterior insurers are not liable, 
but shall withdraw their i insurances, after retaining a. certain ide 
centage. The solvency of the first insurer to the full value 
assumed, the ordinance is predicated on the principle, that there © 
remains no property to be imsured, and, of course, no risk to bel 
run. But suppose the solvency of the-first insurer should becom 
doubtful, what course is to be pursued? As this is a risk, 
ought to be provided against; and, accordingly, we find, tha 
some of these ordinances have declared, that su 2 (chara ’s solva 
bility may be insured. It is obvious, that this is a point of grea 
delicacy; for, by questioning the solvency of a merchant, you 
wound his credit, and, perhaps, cast him into a state. of bank. | 
ruptcy. Most, if not all, of these ordinances, are of ancient date, , 
and were calculated for the then existing: state of commerce in| 
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) some vaiation of Oik*rale: Tee ee ae 5 i 
‘understood and practised in England, prior to, and at the 
4 a ement of, our revolution, was different from ‘the \rule, 
_ which’prevailed'in France, Spain, and other countries, under their 
_ focal ordinancés. A double insurance is, where the same ‘man is. 
- to re_eive two sims instead of one, or the same sum twice over 
- for the same loss, by reason of his having made two insurances 
upon the same ship, or goods. In such case the risk must be the 
| same. This kind of insurance is agreeable to the practice and 
of England, and is considered as being founded in utility, 
_tonvenience, and policy. In the case of Godin and others’ v. The 

8 | London Assurance Company, in February 1758, Lord Mansfield, 
of} iw delivering the opinion of the Court, expressed himself'as’ fol- 

*s f »Tow.: ve 

+ | © “ As between them, and upon the foot of commutative justice 
a} 4“ merely, there is no colour why the insurers should mete the 
oF * insured the whole: for they have received a premium for the 

4 “whole risk. 
~® Before the introduction of wagering policies, it was, upon 

% 7 “principles of convenience, very wisely established, * that a man 
= 4. “should not recover more than he had lost.’ Insurance was con- 

“ sidered as an indemnity only, in case of a loss: and, therefore, 

& ] “the satisfaction ought not to exceed the loss. This rule was ¢al- 
foo, | “culated to prevent fraud; lest the temptation of gain, should 

-9 “occasion unfair and wilful losses. 

4 = “If the insured is to receive dut one satisfaction, natural jus- 
“tice says, that the several insurers shall all of them contribute 
pro rata, to satisfy that loss against which they have ail insured. 

i «No particular cases are to be found, upohi this head; or, ‘at 

'. “Teast, none have been cited by the courisel on either side. : 
“Where a man makes a double insurance for the same thing, 
“in such a manner ‘that he can clearly recover against several 
“insurers, in distinct policies, a double satisfaction, the law cer- 
“tainly says, * that he ought not to recover doubly for the same 
» “loss, but be content with one single satifaction for it.” And if 
“the same man really, and for his own proper account, insures 
“the same’ goods doubly, though both insurances be not made 
“in kis own name, but one or both of them in the name of ‘an- 
. “other person, yet that is just the same thing; for the same per- 
_. “son is to have the benefit of both policies. And if the whole 
_ “Should be recovered from one, he ought to stand in the place of 

@ “the insured, to receive contribution from the other, who was 

“ equally liable to pay the whole.” 1 Burr. 492. 
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1800. In the case of Newby ve. Bete sittnign after Cxmiina Fajen! 


tone’ Rep.416. the ade ep. ee and confirmed, 
Fer “it was iby Lord Monsfiela, eryisrice, and agreed to 
“ be the course of practice, that upon a double insurance, t if 
“ the insured is not entitled to two satisfactions; yet; upon ‘the 
“ first action, he x wet ge whole sum insured, and 
** leave the defentait to recover a rateable satisfaction ‘ 
“ from the insurers.” ee 

These cases have never been contradicted, and must be déei:’ 

sive on the subject.’ Fhe law, as-stated in the above adjudica. 
tions, is recognized by Park and Miller, two recent and res 
table writers on marine insurances. Such being the law of tips } 
land, as to double; insurances, before and’ at the iotainionsaane 
of our revolution, it was also the law of this country, and is s9. 
now. It is of authoritative force, and must govern the present 
case. Besides, if the Court were at liberty to elect a rule, I should © 
adopt the English regulation, which divides the loss rateably | 
among the insurers. It is the most convenient, equal, and con. 
sonant to natural justice, and has been practised upon, nearly half 
a century, by the first commercial nation in the world. I am not | 
clear, that the practice of France is not in conformity with this | 
rule; for it is probable, that they open but one policy, bearing the © 
same date, though signed at different’ times, or different policies | 
of the same date; in either of which cases, by the French ordi- © 
nance, the insurers contribute rateably to satisfy the loss sustained |) 
by the’ insured. If so, it is precisely the English and. Ameri¢an 
rule, Equality is equity. This maxim is particularly. applicable ~ 
to commercial transactions; and, therefore, the rule of contribu. 
tion ought to be favoured. The pressure, instead of c 3 
an individual, will be sustained by several, and*be light. Phe | 
result is, that the defendant must contribute rateably to mars 
the loss of the insured. 


Judgment for plaintiff, 





PENNSYLVANIA DISTRICT. 


May Term +1801. 


Present TiLGHman, Chief Judge. 


Basset, and)... : 
Gairritus, } cireuie Judges. 








_Hurst’s Lessee versus Jones. 


A FORMER ejectment, between the same parties, for the 
same land, had been non pros’d; but the costs of suit re- 
mained unpaid. 


The defendant’s counsel objected to the trial of the present 
ejectment, until the costs of the former were paid. 


By the Court. The objection is reasonable and just. The 
defendant cannot, under such circumstances, be compelled to 
proceed to a trial. 


The cause continued. 


Rawle, for the plaintiff. 
E. Tilghman, for the defendant. 


Hollingsworth versus Duane. 


N this case (which was an action for a libel) the defendant 
filed a plea to the jurisdiction of the Court, on the ground, 
that he, as well as the plaintiff, was a citizen of Pennsylvania. 
Issue being joined on that fact, it was found, by the Jury, that 
the defendant was not a citizen; and thereupon, in consequence 
of a previous agreement, a venire issued to ascertain the guan- 
tum of damages, which the verdict settled at 600 dollars. After 
Vou. IV. 2Z the 
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1801. the verdict was given, it appeared that one’of the jurors was an 
— alien; and Dallas obtained a ruleto show cause, why the verdict 
should not beset aside for that reason. , 
On the argument, in-support of the rule, it was . 
ist. That the trial by jury, entire, was anxiously adopted by the 
Onited States, as well as. by this state ; including. the, right, and 
causes, of challenge as at common law, in civil and in criminal 
cases. t vol. State Laws, App. 55. 8-9 11+ (Dall. edit.) Ibid. 58, 
& 25. 3 vol. 36. s. % 6. 4 vole Acts Cong. p. 25. art. 8,9. 1 vol. 
State Laws, p. 134. 8.4. Dail. edit. 2 vol, 802. 8. 2. 3 vol. 606, 
S 16s 2 vol, 264. 8: 9. 12. 3. 1 vol. Acts Cong. 113. s. 30. Ibid. 
68. s. 29. 2d. That on principle, as well as on authority, alien. 
age was a cause of challenge to a juror before verdict. 3 State 
Laws, Const. art.:8¢ 1. vole Acts Cong. Const. art. 6. Ibid. 67.8, 
29. 1 Roll. Abr. 657. Co. Litt. 156. ;. 3 Bl. Com. 362. Gilb, P, 
C. 94. 1 Dall. Rep. 74. 3d. That if the cause of challenge was _ 
unknown when the jury was qualified, it. may be used to set aside 
the verdict, as for a mistrial. 3 Dall. Rep. 515. 11 Mod. 119, 
2 Wood. 352. An. Reg. 1790. p. 46. 2 Ld. Raym. 1410. 1 Stra. — 
640. 1 vol. Acts Cong. 6. 8. 17. 2 Stra. 1000. 593. 


E. Tilghman and Ingersoll, in opposition to the rule, contended, 
ist. That, in Pennsylvania, alienage was not a cause of challenge _ 
to a juror. But, 2d. That the objection was too late after the 
juror was sworn, and the verdict was given. 


The Court, after a long advisement upon the subject, seemed 
to think, that alienage might have been a cause of challenge, be- 
fore the juror was sworn; but, upon an extensive review of the - 
authorities, they decided, that advantage could not be taken of it, - 
after Verdict. 

Rule discharged. (1) 


Penn versus Butler. Penn versus Penn. 
Butler versus Penn. Same versus Same. 


y 


[HEE were bills in equity, involving a great variety of facts, _ 
respecting the disposition of the estates of the late proprie- 
tary family: but the =e object of all of them, was submit- — 


ted for the opinion of the Court, on the following agreement: 


“ It is agreed, that these suits be submitted for the opinion of ) 
“ the Court, upon the following statement of facts, admitted by he 


(1) Since the discussion of this case, the marshal has been directed not to 
return aliens upon the panel; and, in many instances, when aliens have been ~ 
returned, the state, as well as the federal, Courts have discharged them, upon 
their own application. : 

“ all I 
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 %.@wn accommodation, and without the consent, kn - 
“ probation, of Fohn Penn the elder, took, inter alia, in part pay-**~ 
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all the parties, except the fact, that Anthony Butler, for his 
wledge » Or ap 
« ment of certain sales herein after mentioned, certain bonds and 
us ee —s the joint names of Yohn Penn the elder, ar 
& Fohn ‘the younger, as obligees and, mortgagees; .whi 
« it is agreed, shall be decided by the- Court, on evidence to 
“be produced ; and that such formal decrees be rr 
“ and entered in each, as will effectuate the opinion which the 
Court shall pronounce. a a 
“ Case. Fohn Penn the elder, and Fohn Penn the younger, 
“after the act of assembly of Pennsylvania, .passed. November 
“27th 1779, entitled “ an act for vesting the estates of the late 
“ proprietaries of Pennsylvania in this commonwealth,” remain- 
“ed seised and possessed; as tenants in common, of all, their 
* manors, reserved tracts, &c. in Pennsylvania, with power to 
* sell in fee: three-fourth parts being the property of. Fohn Penn 
“the younger; and one-fourth part being the property of Fohn 


4 Penn the elder. On the 19th of November 1787, Fohn Pennthe ... 


“elder appointed Fohn F. Miffiin his attorney, with power to 
sell and convey, &c. to receive payment for lands sold either 
“ in money or securities; and to substitute any agent or agents. 
“ And on the 23d of December 1787, Fohn F. Migfin substi- 
“tuted Anthony Butler. On the 29th day of Fume im the year 
* 1787, Zohn Penn the younger, appointed Robert Millegan and 
-. age F. Miffiin his attornies, with power to sell, and convey, 
“ &c, to receive payment for lands sold, either in money or se- 
* curities; and to substitute any agent or agents. . And on the 
* 29th day of Fune in the year 1787, Robert Milleganand Fohn 
«< F. Mifflin substituted Anthony Butler. Fohn Penn the younger 
“ afterwards revoked the power of attorney, which he had grant- 
* ed to Robert Millegan and Fohn F. Mifflin. And on the 29th 
* of April 1788, Fohn Penn.the younger appointed the said An- 
“ thony Butler his attorney, with powers to sell and convey, and 
to receive in payment money or securities, 
“ By virtue of the several powers above stated, Anthony But- 
“ Jer did, at sundry times, sell several tracts of land, belonging 
* to the said fohn Penn the elder, and Fohn Penn the younger, 
“as tenants in common, in the proportions aforesaid; and in 
« payment therefor (inter alia) took, for his own accommodation, 
* without the consent, knowledge, or approbation, of the said 
« Fohn Penn the elder, certain bonds and mortgages, in the joint 
“names of ¥chn Penn the younger, and Fohn Penn the elder, 
“ as obligees and mortgagees. After the time of taking the said 
* bonds and mortgages, to wit, on the 9th of February 1795, 
* Fohn Penn the elder died, \eaying Anne Penn and Fohn F. 
“ Mifflin executrix and executor of his last will and testament. 
“ There 


BS 
be 












Cases Rutep and ADJUDGED IN THE 


“« There are in the hands of Anthony Butler, a w 
mae’ “ bonds and. ges, taken as aforesaid, in each 
"6 which bonds-an er as said ce: Penn the Jousiger | 
“ is interested es and the’ aforesaid 
“ executors of Yoh Pan de elder a weds the other one 
* undivided fourth 
* Questions. Ist. Whether Fokn Penn’the younger, a8 sut- 
* viving obligee and mortgagee, is entitled to have and receive » 
“ from Anthony Butler, all the said bonds and mortgages, for the” 
“ purpose of collecting and distributing the money thereby se- 
* cured and made payable, according to the respective ithe renge 
** of the parties 
“ 2d. Or, prec the executors of fohn Penn the elder, are — 
entitled to receive one fourth part in value of the said specifit” 
‘“‘ bonds and mortgages, for their separate use and benefit? = 
“ 3d. Or, whether the Court will consider the bonds and mott- " 
gages, under the cireumstances of the case, as several, as well — 
“as joint, to be followed with the consequences inferable from 
“such principle?” 


-& 


2S. 


SyeoBEeSSVEBSE 


On the hearing, Mr. Butler’s testimony stated, “ that he was, 
at first, the separate agent of ohn Penn, the younger, when Mr, © 
T. Francis was the separate oer of John Penn, the elder; that. 
during this period the bonds, for purchase money of lands sold 


were separately taken, according to the interests of the parties; 
that in September 1787, he became the agent of both the Penns, 
but continued, for sometime, to take s cpus bonds; that the — 


purchasors complained of the expense of giving separate bonds ~ 
and mortgages, and he then determined to take them for the. 
joint use of his principals; that he received no instructions upon” 
the subject, from either party; and that he was not,.in fact, aware 
of any difference between ay the bonds jointly or severally,” 
It, also, appeared, that Mr. ¥. 2. Coates had been appointed the 
agent of Fohn Penn, the younger; and the general question was, 
whether Mr. Butler should be directed to deliver up the joint 
bonds and mortgages to him, as the agent of the surviving obligee? 


Ingersoll and Mifflin contended, against the claim of the sur- 
viving obligee, 1st. That it was founded merely on-the mistake, — 
and misapprehension, of the agent, acting for two parties, having Ki 
distinct interests, and giving separate powers. 2d. That, under i 
such circumstances, a Court of equity can, and ought to, appor- 
tion the securities, by a fair division of them; so that each party 
may possess the entire interest and remedy in his proportion. 
3d. That even if an apportionment could not be made, the Court 
will appoint a receiver, to collect and divide the joint fund, in the 
regular proportions. On these points, the following books wére 
cited: 3 P. Wms. 158. 21 Vin. Abr. 509. pl. 4. Carth. 16, 1 hf 
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fbr. 293." 3 Vers juni 628.°631. 399. 2 Com. Dig. 285.258. 1801. 


Rawle and Dallas, in support of the claim of the surviving 
obligee, urged, 1st. That the point of law is clearly in favour of 
of the claim; and to set aside a plain rule of law, there must be 
strong,,controuling, princi of equity, in favour of the opposite 

. 2d. That the act. of taking joint securities was not a mis- 
take, or error; but a deliberate act for the accommodation of 

hasors. 3d, That there was) no suggestion of a fraudy a 
breach of trust, wilful laches, or probable insolvency, in reference 
tothe surviving obligee. 4th. That there is, therefore, no foun- 
dation for the interposition of the Court to appoint a receiver; 
nor to justify a Court of equity in compelling the parties to ac- 
cede to an arbitrary apportionment of the securities. On these 
points were cited, Yel. 177. Vent. 34. 3 Dy..350. Sheph. 363. 
356. 2 Brownl. 207%. 1 Eq. Abr. 290. 2 Pow. 263. Ambl. 311. 
1 Dall. Rep. 248. Wallace v. Fitzsimons. 2 Com. Dig. 110. 209. 
213. 255. 2 Vern. 556. 


The Court were decidedly of opinion, that, at law, the sur- 
yiving obligee was entitled to the possession of the joint securi- 
ties, that he might recover the amount; and that there was no 

d laid, on the present occasion, for the interposition of a 
Court of equity. (1) 


(1) On this clear intimation of the opinion of the Court, Mr. Coates liberally 
declared, that if the executors of Sohn Penn, the elder, would concur in giving 
him immediate possession of the securities, he would not charge a commission, 
for collecting and paying their proportion of the amount; and the proposition 
was, accordingly, agreed to. - 
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Present TincHman, Chief Judge. 


Basset, and $ Pat 
GRIFFITHS, } Associate Judges: 
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The United States versus Conyngham et al. 


HIS cause came before the Court, on a case stated for their 
opinion, in the following terms: 


“ At the term of September 1798, judgment was obtained in 
“ the Supreme Court o amg Na at the suit of fohn Travi 
“ et al. v. Francis and Fohn West, for 1365/. 3s. 9, debt, 
“* 6d. costs. % 

“ A fieri facias issued under the said judgment, returnable to 
* December term 1798, under which certain goods and chat 
* tels, (1) belonging to the defendants, were levied on and taken §- 
“in execution, by the sheriff of the county of Philadelphia, om 
“ the 8th day of fanuary 1799. ‘@ 

“ The 8th of Fanuary 1799, the said ‘Fohn Travis and others, 
“ plaintiffs in the said action, for a full and valuable’ consider 
“‘ tion, to them paid by the defendants in this action, assign 
“ the judgment, and all the monies due thereon, to them thes uid 
“ David H. Conyngham and Fohn M. Nesbitt. 4 

“ The goods and chattels so as aforesaid levied upon, w 
“¢ with the assent and approbation of the said plaintiffs in the s2 
“« judgment before the said assignment, and by the defendants ia 
“ this action since the said assignment, and by the sheriff, 
‘“‘ the assent and approbation aforesaid, permitted to be and fe 


~—_ w= *. «2 eh eh oO eee 


(1) It was agreed on the argument to state, that the goods were, priite 
pally, household furniture. 
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main in the possession of the said Francis and Fohn West un- 1802. 


« til the levying of the execution hereinafter mentioned. ’ 

“ At the August sessions 1797, of the ditrict Court of the 
“ United States, for the Pennsylvania district, judgment was ob- 
« tained, at‘the suit of the United States, against the said Fran- 
« cis and Fohn West, under which judgment a writ of feri fa- 
« cias was issued, and on the 13th day of ¥anuary 1800, was 
«levied on the same goods and chattels, then being in the 
« session of the said Francis and ¥ohn West, or one of them. 

“ On or about the 20th day of April 1801, after a time had 
# been fixed, by the marshal of the United States, for the sale of 
“the property so ‘levied on by him, at the suit of the United 
“ States, and after advertisements had been put up in the most 
« public places, of the city of Philadelphia, notifying the time and 
“place of such sale, the present defendants, for the first time, 
% gave notice of the prior execution before mentioned. 

“ Notice was given to the marshal, that if he proceeded on the 
« sale, an action would be brought against him; and it was, 
« therefore, agreed, that the goods should be appraised by sworn 
“ appraisers, which was done, and the value thereof, according 
“to the appraisement amounting to 1557 dollars 75 cents, is 
% admitted to be in the hands of the defendants in this action. 


“ preceding circumstances, the execution issued by Fohn Travis 
“ et al. can be supported against the execution subsequently. is- 
« sued by the United States. ‘ra 

“ If the Court shall be of opinion in the affirmative, then 
“judgment to be given for the defendant, otherwise for the: 
* plaintiff. itl 


“ The question submitted to the Court is, whether, on the ss 


« A. J. DALLAS, for plaintiff. 
“ MOSES LEVY, for defendant. 
“ Fanuary 30th 1802.” 


The question was discussed by Rawle and Dallas, for. the 
plaintiff, and by Lewis and Levy, for the defendant; the former 
ree on the authorities in the English books: 1 Vez. 245, 6. 


1 Wils. 44. 7 Mod. 37. 10 Vin, Abr. 561. 568. Peake. N. P. 65 


1 Salk. 320. Carth, 420. 2 Vern. 238. Ld. Raym. 251. ae 
712. 1 T. Rep. 729. 1 Esp. 205. And the latter relying on 
decisions of the Courts of Pennsylvania, varying the English 
rule of law, according to the peculiar circumstances of the coun- 
try. See ante, p. 165. 208. 213. 


The Court, after great deliberation and research, delivered 
elaborate opinions, serzatim, upon the principles and authorities, 
connected with the discussion; expressed their regret at differ- 
ing from the decisions of the state Courts; and, unanimously, 
gave judgment for the plaintiff, : —, 

* sarc Knox 
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es Knox Pe versus Greenleaf. 


Cx The | defendant - filed the following plea in abate | 
meitt: 


“ The said Fames Greenleaf, who is impleaded by the addi. | 
“ tion and description of a citizen of the state of Ma 
“ Fared Ingersoll, his attorney, comes and defends the force and 
“ injury, &c. and says, that he, long before the arrest in the present — 
« action, and at the same time, as well as twelve months preceds 
‘* ing the said arrest, and continually afterwards, was, and yet is,a 
citizen of the state of Pennsylvania, having his permanent do. 
“ micil and residence in the said state, or district, of P, 
“‘ yania, and not a citizen of the state of Maryland. And he 
“« said Fames Greenleaf, by his attorney aforesaid, further saith, | 
“« that according to the constitution and ‘laws of the United States, 
“a citizen of Pennsylvania cannot be impleaded or compelled 
‘to answer, by another citizen of the same state, before the 
“ Judges of the Circuit Court, but only in the Courts of the 
“« state, having competent jurisdiction of the case. And this he 
“ is ready to verify: therefore he prays judgment, if he ou 
“to be compelled to answer the said William to the said plea i in 
“ Court, &c.” 


The plaintiffs filed a replication, averring that the defendan¢ | 


was a citizen of Maryland; and issue being thereupon joined, the 
question was tried before Grirrirus, and Basset, Asse 
‘fudges, the Cu1z¥r JupGe declining, on account of a family ce 
nexion with the defendant, to take a judicial part in the cause,” 


Upon the evidence, it appeared, that the defendant was a nas 
tive of Massachusetts; that he came to Philadelphia in 1796, 
purchased a valuable house in Chesnut-street, in which he ia 
until his pecuniary embarrassments and consequent imprisonment _ 
occurred in 1798; that his clerks and servants continued after ~ 
wards to live there, until the house was sold to Mr. Tilghman; ~ 
that being discharged by the Pennsylvania insolvent pee 1 
March 1798, he went to the southward, and returned to Phila: 
delphia before the yellow fever of 1798 had subsided; that be- 
tween the 5th of November 1798, and the 20th of Fanuaty 1799, ° 
he applied to the legislature of Maryland, styling himself of that 
state, for the benefit of an insolvent act, in the nature of the 
bankrupt laws; that, on the 10th of January 1799, an act was | 
passed accordingly, in which he was described as “of Prince” 
George county,” and by which it was provided, that the chancel. 
lor, before granting the benefit of the act, should be satisfied, t , 
competent testimony, that the defendant was, at the time of 
passing the act, “a citizen of the United States, and of this — f 

at 

















that the defendant was discharged under this act, ot 


une of the same year, has paid taxes there, 





Au eT ee ee br t 
dat. be removed from Philadelphia to ee county, ime 

) has never left 
state since; and that he was arrested, in the present suit, on 


~ the 20th of February 1801. 


The principal point discussed, upon these leodn. wea ohaaher 
the defendant was a citizen of Pennsylvania, so as to exclude the 


jurisdiction of the federal Court, the plaintiffs being themselves 
_ citizens of that state? (1) 


‘For the plaintiffs, it was contended, by Moylan, that the de- 
fendant could only be regarded-as an inhabitant, not as a citizen, 
of Pennsylvania; that he had represented and proved himself to 
be a citizen of Maryland, in August 1799, or he could-not have 
enjoyed the benefit of the act of that state; and that he had not, 
upon the most liberal calculation of time, resided in Pennsylva- 
ni@ long enough to acquire the rights of permanent citizenship, 
upon the principle of the constitution. 1 vol. Acts Cong. p. 55. 
$11. Const. Penn. art. 3. s. 1. 


For the defendant, it was contended, by Jngersoll and Dallas, 
that a citizen of one state, was, constitutionally, entitled to be a 
citizen of every state; that the acts of congress prescribe a mode 
for naturalizing aliens, but none for communicating the munici- 
pal rights of citizenship, to a citizen removing from one state to 
another; that as to the naturalization of aliens, Pennsylvania 
leaves the subject to the acts of congress; and for the exercise 
and enjoyment of every right of citizenship, her constitution only 
stipulates, that the party shall be a citizen, shall have resided for 
a specified time, and shall have paid taxes; that the three requi- 
sites must be complied with, in the case of a native, as well as of 
an adopted, citizen, for the purposes contemplated; that, being a 
citizen, absence from the state does not disfranchise, except as 
to the right of electing and being elected, which depends on re- 
sidence, as well as citizenship; that a citizen of Massachusetts 
coming into Pennsylvania, with a view to settle, acquiring real 
estate, and paying taxes, is a citizen of Pennsylvania, to every 
purpose, but that, of electing, or being elected, within the respec- 
tive periods prescribed by the constitution; and that the laws of 
‘Maryland communicate, instanter, the rights of municipal citi- 


(1) This action was brought against Mr. Greén/eaf, as indorser of notes is- 
sued by Morris and Nicholson, which he had pledged as security for bis own 
notes, given to the plaintiffs. His own notes were due before he was dis- 
charged, under the insolvent act; but the notes, of which he was indorsor, be- 


came due afterwards. This afforded matter for argument, but did not appear . 


to enter into the decision of the Court. The plaintiff's counsel cited 4 T. 
Rep. 714. 


Vou. IV. SA zenship, 
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© FY u , . 
in hi own omit. Const. art. 4. 1. Ve Do Bag ane j 
Const. Foun. art. 1. s. 328. art. 2. s 4. 8 art. 3.81. art. 6 @ 
& 1. art. 9. 8. 20, 21. 4 vol. State Laws, 332.°s. 1. t Dall. Rep. 
152. 158. 241. Maryland Laws, Fuly 1779. ch. 6. Nov. 1789. } 
ch. 24. Nov. 1792. ch. 14. Nov. 1793. ch. 26. 


The Court were clearly of opinion, that the defendant was — 
entitled to be considered as 4 citizen of Pennsylvania; and the 
jwry found a verdict accordingly. 

Verdict for the defendant. 
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April Term 1808. 


Present W asHINGTon, an Associate Judge of the Supreme Court. 
Peters, District Judge. 





Balfour’s Lessee versus Meade. 


in Posto was an ejectment for four tracts of land, lying north and 
west of the Ohio and Alleghany rivers, and Conewango creek, 
in Pennsylvania. The plainuff’s title rested upon ) settlement 
rights, surveys, and warrants. In 1793, the plaintiff was a sur- 
geon in the army in garrison at fort Franklin. He took some of 
the soldiers, went out, cut down a few trees, and built up five 
pens, or cabins, about 10 feet square, and, without putting covers 
on them, returned back to the fort in six or seven days. In April 
1795, he had these five tracts surveyed in the name of himself, E/- 
zabeth Balfour, and three others, each four hundred acres. The 
deputy surveyor had, upon application of the plaintiff, directed 
one Wilson to make the surveys, but something preventing him 
from doing itjthe plaintiff employed one Stee/ to do it; and upon 
returning the surveys to Stokely, the ag te surveyor, he prevail- 
ed upon him to write an authority to Steel to make the surveys, 
which Stokely says he did, and antedated it, in order to make it 
appear to precede the surveys. In May 1795, he obtained war- 
rants of acceptance for two of the surveys of two of the tracts, 
having paid the consideration money for all. 

In autumn 1794, Meade, the defendant, finding no person set- 
tled upon these tracts, built cabins upon the four tracts in con- 
troversy, covered them, or some of ther, and then went off, not 
returning again until November 1795, when he came, with his 
family, to reside m one of the cabins, and fixed settlers upon the 
other tracts. In ¥uly 1795, the plaintiff gave notice to the de- 
fendant,, 
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1803. fendant, that he claimed the tracts in question, that he i 


‘~~. to settle them, and forewamed him to proceed no further with, 9 


his improvements thereon. ae 


In F¥anuary 1796, the defendant caveated the plaintiff in form, 7 g 


and the same being tried “before the board of property in March, 


1800, the caveats were dismissed, and warrants were ordered to: ‘ 
issue, but they never did issue, in compappieice of doubts after.) 


wards existing respecting the plaintiff’s title. van 


In April 1796, the plaintiff made engagements with some per= J 
sons to settle these lands for him; but, after they had seen and @ 


approved the lands, they declined going on them on hearing of * 
the defendant’s claim. - . + 


It was in proof, by many witnesses, that the war with the Tags . 


dians rendered it dangerous to settle that coyntry, during the 
years 1793, 1794, and 1795, and that but few atyempted before 
the spring or autumn of 1796. sid 


4g 


E. Tilghman and Dallas contended, that the plaintiff had acquir. 
ed a good right by settlement, survey, and warrant, to the lands in 
question, under the laws of Pennsylvania, and particularly the ae ; 


of the 3d of April 1792, 3 vol. p. 209.; that the settlement of ¥ 
Meade,.in 1795, was in violation of the plaintiff’s prior right, and, § 
of course, void; that the plaintiff had been prevented, by the Jn 
-dian hostilities, from settling, or fixing settlers, until the rea 
fort Grenville, made in August 1795, and ratified in December © 
1795; and that he had attempted to settle it in a reasonable time § 
after that event. 1 Dall. 6. 2 Dall. 98. 3 Dall. 457. Addison, i | 
/ - 


216. 354. 218. 


Ingersoll and M+Kean contended, that the plaintiff never had " 
made a settlement within the meaning of the law, not having ac. — 


companied it with actual residence, or an intention to reside; - a | 


of course, he never had an inceptive title to be protected L 
proviso in the oth section of the act of the 3d of Apri! 1799, 


They cited Addison, 248. 335. The case of the Hollan vate 


v. Coxe, in the Supreme Court of this state ante, p. 170.) and” 
the decisions of the judges of that Court, ina feigned issue, tried 
at Sunbury, ante, p. 237. 4% 


WasuincTon, Fustice. The importance of this cause, led the. 
Court to wink at some irregularities in the argument at the bar, — 
which have tended to protract it to an unreasonable length. De: 
pending on the construction of laws of the state, and particts 
larly on that of the 3d of April 1792, it had, at first, the appears 
ance of a difficult, and very complicated, case. It is not easy at 
the first reading of a long statute, to discover the bearings of one 
section upon another, so as to obtain a distinct view of the meam _ 
ing, and intention, of the legislature. But the opinion I now en _ 
tertain, was formed on Saturday, before we parted; open, how- 


ever, 7 
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» ever, as it always is, to such alterations as ulterior reason and ar- 1803. 
The better to explain, and to understand, the subject, it will be 
necessary to take a general view of the different sections of the act 

of the 3d of April 1792, upon which this cause must turn. The 
fst section reduces the price of all vacant land, ‘not previou 

» settled, or improved, within the limits of the Indian purchase, 
© made in 1768, and all precedent purchases, to 50s. for every 100 
- acres; that of the vacant lands within the Jndian purchase made 

in 1784, lying east of Alleghany river and Conewango creek, to 
' $l, to be granted to purchasers, in the manner authorised by 
_ former laws. The 2d section offers for sale all the other lands 
_ of the state, lying north and west of the Ohio, Alleghany, and 
| Conewango, to persons who will cu/tivate, improve, and settle the 
» same, or cause it to be done, at the price of 7/. 10s. per hundred 
acres, to be located, surveyed, and secured, as directed by this 
law. It is to be remarked, that all the above lands lie in differ- 
| ‘ent districts, and are offered at different prices. Title to any of 
) them may be acquired by settlement, and to all, except those ly- 
- ipg north and west of the Ohio, Alleghany, and Conewango, by 
warrant without settlement. 

The 3d section, referring-to all the above lands, authorises ap- 
Bates: ications to the secretary of the land office, by any person hav- 
aty | ing settled and improved, or who was desirous to settle and im. 
ember. prove, a plantation to be particularly described; for a warrant for 
any quantity of land, not exceeding 400 acres, which warrant is 











































, 3 
dison, to authorise and require the surveyor general to cause the same 
‘= to be surveyed, and to make return of it, the grantee paying the 
ir had purchase money and fees of office. The 8th section, which I 
ng ace notice in this place because intimately connected with the third 
s that section, directs the deputy surveyor to survey and mark the 
by the lines of the tract, upon the application of the settler. This sur- 
1792, yey, I conceive, has no other validity than to furnish the particu- 
npany & ar description, which must accompany the application at the land 
Sand | office for a warrant. . 
, tried § . _ The 4th section, amongst other regulations, protects the title 
4% of an actual settler, against a warrant entered with the deputy 
~~ ‘surveyor, posterior to such actual settlement. 
ed the, @ =. The 9th section, referring exclusively to the lands north and 
e bar, @ west of the Ohio, Alleghany, and Conewango, declares, “ that no 
» Des “ warrant or survey of lands within that district, shall give a ti- 
artici- “tle, unless the grantee has, prior to the date of the warrant, 
ppears 9 = made, or caused, to be made, or shall, within two years after 
asy at “the date of it, make, or cause to be made, an actual settlement, 
of one “ by clearing, fencing, and cultivating two acres at least in each 
mean» @ “hundred acres, erecting thereon a house for the habitation of 
ween “man, and residing, or causing a family to reside’ thereon for 
, how- — * five years next following his first settling the same, if he shall 


ce so 


366 


1803, “9 long live, and. im defeat of och pv) scilemnent 
iy— “ dence, other actual may title thereto.” 
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Let us now consider this case, as i the Tay hed opm 
Se een eae sren” Was eee Se aay 
Alleghany » and Bs fis, could be acquired in no 
mani by ac Sees ee in herd ati. 
a to a warrant, unless the application was, precede, 
pat settlement on the land, or, if not so preceded by 


settlement, the warrant would give no title, unless it were f jak, ' 


lowed by such settlement within two years thereafter. 

The question then is, what constitutes such an actual sett er, 
within the meaning and intention of this law, as will vest in him 
an inceptive title so as to. authorise the granting to him a 
rant; not a pedis possessio not the erection of a cabin, the cles 
or even the cultivation, of a field. These acts may petal: 
name of improvements, but not settlements. There must b 
occupancy, accompanied with a bond fide intention to reside z od 
live upon the land, either in person, or by that of his tenant, t 
make it the place of his habitation, not at some distant day, bs 
at the time, he is improving: for, if this intention be only 
either as to his own personal residence or that of a iam vat by, 
then the execution of that intention, by such actual resid ence, 
fixes the date; the commencement of the settlement, and ¢ 
previous improvements, will stand for nothing m the an ee ion 

The erection of a house, and the clearing and cultivating 
ground, all or either of them may afford evidence of the quo é 
zmo with which it was done; of the intention to settle; but neit ner, 
nor all will, constitute a settlement, if unaccompanied by resideng 


. Suppose, then, improvements made, the person making them de 


claring at the time, that they were intended for temporary p 


poses of convenience, and not with a view to settle and resides 


could this be called an actual settlement, within the meaning a 
intention. of the legislature? Surely no: But though such z 
against express declarations of the guo animo, will not mall 
settlement, it does not follow that the converse of the propositi mn 
will; for, a declaration of an intention to settle, without act i. ly 
carrying that intention into execution, will not constitute an @ 
tual settlement. 

‘How do these principles apply to the case of the plant 
1793, he leaves the fort at which he was stationed, and in whid 
he was an officer, with a few soldiers; cuts down some t ees 
erects four or five Bie! for, not being covered, they do 
deserve the name of cabins) and in five, Six, Or seven days, ha Ve 
ing accomplished this work, he returns into the fort, to his former 
place of residence. Why did he retreat so precipitately? We 
hear oi no danger existing at the time of completing these | pi 
bours, which did not exist during the time he was engaged 


them. What prevented him from proceeding to cover the ca pins 
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ae and fr existed i them? Except the state of general hostility, 1803. 
@ which exis ne eran) ml? Aredia country, there Downe —_— 


la ‘flight, in the instance of this plai 
obvious, sang Roig a of his visit to this 


to’ erect’ what he’ considered to be improvements; ‘but ty 
were, in fact, uninhabitable by a human being, and, 
oe not have been i te a present settlement. He was, 
an ‘officer in the arm , whilst in that” service, he 
not settle and reside at his cata: although the country had 
ais state of perfect tranquillity. In short, his whole con- 
both at that time and afterwards; his own statements when 
a title to the lands, the recitals in his warrants of ac- 
, and certificates of survey, all afford proof which is ir- 
Ie, that he did not mean, in 1793, to settle. Mistaking 
fet w, as it seems many others have done in this respect, he 
‘ ed that an improvement was equivalent to a settlement, for 
ing a right in those lands. It is not pretended even now, nor 
js it proved by a single witness, not even by Crouse, who assisted 
in making the improvements, that he contemplated a settlement. 
_ ‘It has been asked, could the legislature have meant to require 
ten ot _ persons to sit down, for a moment, on land encompassed by dan- 
id pie "am gers from a savage enemy? I answer, no: at such a time it was 
aia , improbable that men would be found rash enough to make 
Lona ey ines But yet no title could be acquired without such 
a Settlement, and if men were found hardy enough to brave 
_ the dangers of a savage wilderness, they might be called impru- 
’ dent men, but they would, also, deserve mised reward, 
not for their boldness, but for their settlement. - 
_ ~The first evidence we have of an intention in the plaintiff to 
1 make an actual settlement, was in the spring of 1796, long after 
| the'actual bond Jide esi of the defendant with his amily; 
ng 3 ri F. for, I give no credit to the notice from the plaintiff to the defend- 
a PB ant in Fuly 1795, since so far from accompanying it with actual 
make "™  settlement, he speaks of a future settlement, which, however, was 
posto never carried into execution. Ev ery thing which I "have said with 
“a ) t to the 400 acres surveyed in the name of George Balfour, 
a8 toni a fortiori against the three other surveys in the name 
bs of Elizabeth Balfour, &c. wh it is not pretended were ever 
F: Als even to the making of the cabins, or ever contemplated.a 
ment upon those lands. 
“If the law, then, had stopped at the proviso, it is clear that the 
iff never made such a settlement as would entitle him to a 
warrant. But he excuses himself from having made such a set- 
“tlement, as the law required, by urging the danger to which any 
| person, attempting a residence in that country, would have been 
d. He relies on the proviso to the 9th section of the zr 
which declares, “ That if any such actual settler, or any 
* in any such original or succeeding warrant, shall, by force Mo 
“ arms 
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“as Moresai, then, in eer er case, he and his Sew De € > oe 
“ titled to have, and to hold,'the said lands; in the same’ manner — 
“as if each actual settlement had been made and continued.” @ 
“Evidence has been given of the héstile state of that count 
during the years 1793, 1794, 1795, and the a to . 
tlers would have been re ate We know that 
Grenville was signed on the 3d of t 1795, and ratified ¢ 
22d of December in the same year. Although Meade settled with 
his family in November 1795, it is not conclusive proof that there. 
was no danger even then; and, at any rate, it would quire 
some little dase, and preparation, for those who had been driven J 
off, to return to their settlements; and if the cause turned upon 
the question, whether the plaintiff had persevered in hisexen 
tions to return and make such settlement, as the law requires,” r 
should leave that question to the jury, upon the evidence: they 
have heard. © But the plaintiff, to entitle himself to the be & 
the proviso, should have had an incipient title at some time or 
other, and this could only have been created by actual settleme t, + 
preceding the necessity, which obliges him to seek the benefit 0 ¢ an 
the proviso, or by warrant. ¢ ee 
I do not mean to say, that he tnust have’ had such an actual 
settlement, as this section requires to give a perfect title; for, if 
he had built a cabin, and commenced his improvement in such @ 
manner, as to d evidence of a bond fide intention to reside, §- 


and had been forced off by the enemy, at any stage of his la 
bours, persevering, at all proper times afterwards, in endeavours” 
to return, when he might safely do so, he would have been saved 
by the proviso. But it is incumbegt on the plaintiff, if he would 
excuse himself from the performance of what has been correc 
called a condition precedent, to bring himself fully and 
within the proviso, which was made for his benefit: this he ha 


not done. — 
Decisions in the Supreme Court, and in the Common Plea” 
of this state, have been cited at the bar, two of which I shall ae ® 
tice for the fetip of pointing out the peculiar mark, which dig” 
tinguishes them from the present, and to prevent any conclusions) 
from being drawn from what has been said, either to count 
nance, or impeach, those decisions. The cases I alludetoan§ | 
the Holland company v. Coxe, and the feigned issue tried atm 
Sunbury. a 
The incipient title, under which the plaintiffs claimed:in thease 
causes, were warrants, authorised by the 3d section of the law.) 
The incipient title in the present case, is settlement. The former 
was to be completed by settlement, survey,and patent. Thiswasit 
precede the warrant; and for the more‘distinct explanation of tis 
distinction, 
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»oit will be, important to ascertain what 


whom a warrant may i . e, ~ 
a 


cme tak. an actual settler to and a _war- 


ner J “ant, namely, one who has gone upon and occupied la 


tite intention of an actual present residence, % 
public. enemies, in the first stages of his.’settlement: but acti 


settlement, intended by. the 9th section, consists in. 


> 


ving, and cultivating; two acres of ground at least, on 


_ hundred. acres, erecting a house thereon, fit for the habitation. of 


| ‘“<man, and a residence continued.for five years next following his 


‘first settling, if he. shall so long live. This kind of, settlement 


' -emore’ properly deserves the name of improvements, as the differ- 

| ent acts to be performed clearly import. This will satisfactorily 

® explain what-at first © eRe to be an absurdity in. that part of 
c 


.. the proviso, which de 


res, that ‘if such actual settler) -be 
prevented from making such actual settlement, &c2”. The plain 


» meaning is, that if a person has once occupied land, with,an in- 


- ‘tention. of residing, although he has neither cleared or fenced 


sany land, and is forced off by the enemies of the United States, 


i - “before he could make. the improvements, and_continue thereon 


for five years; having once had an incipient title, he shall. be ex- 
cused by the necessity, which prevented hi doing what the law 
required, and: in the manner required ; or, if the -warrant holder, 
twho;-likewise, has an incipient title, although he.never.put his 


- foot upon the land, shall be prevented by the same cause, from 


making these improvements, &c. he, too, shall be excused, if, as 
-is required, also, ofthe settler, he has persevered in his endea- 
“vours'to maake those improvements, &c. ; 
~~ Bat-what it becomes such a grantee to do, before he can claim 
ja*patent, or even a good title, is quite another question, upon 
wwhich I give no opinion. Ko hgh 
As to the plaintiff’s surveys and warrants, they cannot give 
him a title. Not the surveys. ist. Because they are a-mere:de- 
‘scription of the land, which the surveyor is authorised: by the 
»gth section to make, and the applicant for the warrant is directed, 
by the 3d section, to lodge in the land office at the time*he ap- 


eplies for the warrant. It is merely a demarcation, a special lo- 


“ation of the land intended to be appropriated, and gives notice 
of the bounds thereof, that others may be able to make adjoining 
locations, without danger of interference: that is not such a sur- 


+ vey as is returnable, so as to lay the foundation of a patent. ad. It 


‘is not authorised by a warrant. 3d. It was not for.an actual set- 
tler. 4th. It was not made by an authorised surveyor, if you be- 
‘lieve, upon. the evidence, that the authority to Stee/, was.ante- 
dated, and given after the survey was returned. Not the-war- 
-Tants. ist. Because it was not a warrant of title, but of acceptance. 

Vou. IV. 3B 2d. 
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SE therefore, having failed to show a title suffici * 
to e him to recover in. dey andy unnecessary to 4 rf ag 
any thing about the defi s title; your verdict oust 

be for the defendant. , pe 


od “The jury foul for the defené r 
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Humphries versus Blight’s Assignees. 


HIS was an socal vod Ni: oa nae “gics upon th 
sneral facts: urgatr ing possesse two notes, 2 
drawn by Peter Blight, payable without defalcation, and | being 
indebted to Humphries, to give the notes impart p it, 
and ¢ash for the rest) of the debt. The notes had been’ ¢ ue for 
some time; and a commission of bankruptcy Had previously 
sued against Blight; but me upon an application om 2 Hi - 
phries, advised him to. accept the proposition, without 2 1- 
mation of a defence, or set-off. The notes were, according! ly, a 
dorsed by Murgatroyd to Humphries ; ; but when presented by the’ 
indorsee to be proved, under the commission, the assignees 0 
Blight claimed a right to set-off a debt, die frown Murgatre 
Blight; and for the trial of this claim, the present action was. n- 
stituted. Two questions, however, were discussed on th ale 
ist. Whether the holder of a promissory note, purchased 
commission of bankruptcy had issued against i drawer, coul 
rove the debt, under the commission? 2d. Whether the 1 
ing .purc hased after it was due, had not lost its géneral né 
tiable character; and, consequently, remained subject to any se 
off, that would apply between the drawer and’payee? 


Hare and Dallas argued for the plaintiff, and cited 5 vol. 
Cong. p- 68. 8. 34. 5 Geo, 2. c. 30. 8. 7. 8.28. 5 vol. “ten bog 
p- 45.74. 8. 1.8.42. 1 Ath. 73. 2 Wils.135. Cull, 99. Evans, 220,” 
Co. B. L. 19. 1 Ath, 119. 4 vols Penn. Laws, 102, 3. Dall. edit, 
3 T. Rep. 80. 7 T. Rep. 429. 2 Dail. og 396. 2 Fond). 1504 
Anstr. 427. a 
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; a 
idle: Court: 1st. We. avi no doubt the She sight of the 
‘of the ‘note in this case, to prov te dee jer the 

mmission, and to receive a’ ‘dividend. The’ certificate ‘of ‘tHe 

apt, would be a bar'to a recovery, i in’an action ‘by ‘the pre 
holder of the note against him; ‘and gnetaare certificate 
be a bar, the right to’ = debt, under’the' commissior 

e. geR & 


be unquestional 


PY 


1. ot In the case of negotiable paper, or in the case of an 
. able bond, we “have ys thought,’ that the’ ass 


eo ye 


essa of all the equity (as between the ori set a 
‘which he had no notice. But whenever the assignee has notice of 
“guth equity, cither positively, or constructively, he takes the as- 
‘signment at his peril. The assignment, in this case, was, taken 
faiter the commission of bankruptcy had issued; and the com- 
Mission was icgal notice, that wherever mutual debts ' 

een the bankrupt and his creditors, the right of set-off at- 
tavhed. The set-off claimed by the assignees must, therefore, be 
allowed: and this opinion is given, without admitting any dis- 
‘tinction, whether the notes were due, or not, before ae - —— 
‘ment; but merely upon the ground, that the assignment Was ‘sub- 
igh to the commission. 
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The United States versus Thomas Passmore... 


HE defendant, who had become bankrupt, was prosecutel 

by mdictment, containing two counts, for perjury, in swe 
ing before the commissioners, on the 20th day of Septenil r 180% 
that he. “ could not tell exactly the time, raf believed i it, 
“ latter [end] of 1799, that he first owned the brig: , He 
“ ceased to own her, he rather thought, im-the year 1800,” w en. 
in truth and im fact he never’did own her, but had coveréd-a 
property for. an.alien under his name. He had: before sworn, 
the custom-house (on the. 31st of Fudy 1799) that he “ was 
“ true and only owner of the brig 1; that there wasuior” 
“subject, nor citizen, Of, any foreign prince, or state, directly ory 
“ indirectly, by-away-offtrust, comfideee, or otherwise, interested 
“ therein, or in the rofits or issues thereof :” but no informa 
tion, tending to falsify this oath, was.received, until a pros : 
tion was barred.by the act of limitation. 1 vol. Acts Cong. p. 4 3. 
s. $2.(1) On the 19th of December'4803 (7 vol. i off 
congress was passed, enacting, “that the act offtongress, passed 
be, the MSay Sr Sere mngetaes. am.act to establish amt 
‘‘ uniform system of bankruptcy, throughout the U; d States) 
‘¢ shall be and the same is Peo. Provided ne Ve 4 
“* less, That the repeal of the Benet slagll isk b. wise § the 


. (1) poor nae of bin wer om cin ag , 
ouse, the time owed offences un ing’ ws, m 
enlarged. 7 vol. 126. a : enue. on 


Yi * executi 
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‘ A, facts being laid: before the jury, Rawle‘and ke 
: a defence, principally, upon two grounds? 1st. ” | 
mdant was not guilty, upon the merits. 2d. That the. 
, to be false, was taken before the of the bankn 
law; and, in consequence of the repeal, could:not be. the su 
prosecution, ¢ither under the bankrupt law, under the gene- 
jal law, or at common law.(2) On the first ground, they 
4 Bi. C. 136.1 BL -C. 60, 1 Hawk. 331.°2 Hawk. 84: 
~G, 852, Cro. E. 148, 1 Salk, 374. Bank. Law, s. 18, - 
Rep. 281. 1 MNall. L. of E. 3, 1 Ld. Raym. 396. 
706. 2 Salk. 51%.°10 Mod. 335.: Cro. F.644.. 3.Mod. ° 
9s. 2 Ld. Raym. 991.1 Burr. 543. 4 Burr. 2026, © Cowp. . 
997) Leach C. L. 2520268. Bank. Law, s. 15. 21. 51.04 vol. 
Cong. 427. 8. 88. 3 vol 337.2 vol. 30. 2 vol. 21. 4:nol. 
Js. 2.2 vole.157. 193. And’ om the second ground, they 
1 W. Black. Rep. 451. Hale, 291. 625. 1 Hawk. od 
4 pol. Acts Cong.528. 202. . 


Dallas (the district attorne bmitted to the Court three pro- 

ist. That, ending the repealing act, the per- 

y charged was indictable, according t the first count of the 

under the bankrupt law, as a incident to the’execus 

of the commission. 5 vol. 61. s. 21 6 Bac. Abr. 384. 390, 

a Leach, 810s Co. B. L.7. 5 Geo. 2. c. 30. s 44. 6 pol. 95. 

% 14 5 pol. 238. 6 vol. 93-91 vol. 113.8. 32.. 2 Hawk. 87. 

869. s. 4. 6 vol. 80. & 5. 3. vol, 163. 6 vol. 58. 81. 1 vol. 

Tt # 46. 3 vol. 97. 3 vol. 334. 5 bl. 126, & vols: 456. 
‘pol. 88. 1 vol. 236. 4 veh 446. s. 112, bids 427.1: 
306. Bro. Abr. 203. 1. Hale, 291. 525. 2 Hale, eo 

the ury charged, was indictable, according to the senna 

a the elanpicat, independent of the bankrupt law, upon 

Bo iecctalspe nal act (1 vo/, 108.) inasmuch as'the’ provisions of 

the bankrupt ni do not create the offence; are affirmative. and 

not repugnant; and, with respect to the punishment, are cumu- 

lative. <Cowp. 297. 2 Hale, 705. 4 Burr, 2026, 23. Geo. Be: 


*) Before the jury were sworn, Raw/e said, that, he he didnot m beager 

' t0.move to quash the indictment, he should propose, Sern 
the Court, that the question of law, arising upon the repealing act, s be 
as soon as the jury were sworn, and before any evidence was pro-. 
¢ attorney of the district objected to ey novelty of such a proceed- 
And by the Court: The trial must proceed, m the usual course. . The. 
ad, Jaw must both be laid before the jury, who will thea gi een 


the charge of the Co If the verdict against 
ct his counsel’ may move the point of law in ay oe ory 
G48 
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1804.. m3 13. Leach, 253. 1 
* 2 Hiale, 191,2.. 4 : 
_ Of the "judges « the® 
was indictable at/co 


States v. 


W ASHINGTON, 2 sie the hebe of the Cout rm 
» upon the poitits o but ‘cautio abstained fi 
giving any opinion upon'the facts. He d'the repea 
Sct) a8 an absélute’ bar to the: prosecution ; and told the ju ry, € 
pressly, that the defendant was, on that ground alone, indepen 
ent of any question.upon’ the merits, ‘entitled to an acquittal. 


On this charge, the’ iy: 2 ia found a verdict aa 
guilty. 


Willing c¢ al. Plaintiffs in Error versus The United 


5 yuan: from the District Court of Pennsylvania. Upon. a 
record it appeared, that this was an action upon a bop 
dated the 16th of November 1802, oven by Willings and Fro 
and F. Miller, in the = cone ane 15,442 dollars, to secute dl 


payment of 7720.4), dollars, being the t of one? half a . 


duties payable on the cargo of the ship Dfissouri, on the 16 
May 1803. The defendants pe leaded, 1st. That the duties onthe § - 
goods in question amounte to 14,03 dollars, da. ae. 
count of one half of which oie. ify dollars) the bond was give 
And, 2d. Payment. The plaintiff replied, ists That the ship’ as 
an American registered vessel, caked by the defendants, w "| 
she sailed from Philadelphia for Canton, on the 1st of December” 
1800; that after her departure she was in part sold to FacobG, 
Koch and others, on the 12th of February 1801; that on mak 
the sale. the ponies oa. oa sag aor a! there any bill” 
of sdle executed reciting her ; that the goods..were im 
ported into the port of Philadelphia subsequent to the sale, on 
oe 16th of November 1802; that the amount of the duties 

15 A405 dollars, for-one half of which, payable in six mont i 
the bond was given. 2d. Non solverunt. : 

The defendants rejoined, That they admit the sale to ih 
others, and the importation of the goods after such sale; but 


> ye AE 


(3) The attorney of the district stated, that the last patabias Naw fede mn 
ference to the opinion of the Court, on the question of a law 
jurisdiction, in criminal cases; and not as expressive of his own senti 
upon the subject. 





aes, Koch and others re-sold to ay <y Jefendants. | exe. 
a bill of ‘sale reciting. the registers. last m nti ned; and 
: et inop thuclte cates tered anew. as .the: property of 
| ae whereby she ables an American registered 
not lable to foreign duties, and that the damestic | ties 
Be cted go 14,036,435 ‘dollars, &c. i 
¢ plaintiffs sur-rejoined, That the y admit the ship was at sea 
she was in part sold to Koch and fren but aver, that she’ 
Ww registered anew, nor was there a bill of sale, eae, 
: nee: at the time of the sale, nor at the time of her arrival. 
j, also, admit that the captain delivered to the collector, the 
of the ship at the time of his arrival; but they insist that 
Bo cog wfuer Bis had been in part sold, without being De 
tered anew, &c.; that the re of the ship, on the 22d 0 
cember 1802, in the name of Koch and others and the 
was made after the re-sale by Koch and others othe defendant 
en Koch and others had ceased to own any part; and that 
| that Koch and others, having previously re-sold, did, on 
ie 24th of Fanuary , deliver up the register in their names, 
_ and the ship was th registered anew, as the exclusive property 
* of the defendants. But they insist, that at the time of the actual 
re-sale by Koch and thers (15th November 1801) she was not 
registered anew, nor did they then execute a bill of sale reciting 
the register; that the registry of the 24th of Fanuary 1803, was 
made, under colour of a bill of sale executed by Koch and others 
to the defendants, long after the re-sale, and they had ceased to 
have any interest in the ship; and that at the time of the’sale in 
part to Koch and others, of re-sale by them to the defendants, 
of the arrival of the ship in the port of Philadelphia, and of her 
entry, she had ceased to pre déemed a ship of the United States. 
The defendants demurred, generally, to the sur-rejoinder; ‘and 
the plaintiffs joined in demurrer. 


» The general question, vee the. demurrer, was, whether a. 
watiied vessel of the United States, pee, 3 sold, in part, to 


resident citizens of the United States, w she, wan’ at sea, 
without a bill of sale reciting the register, and without being 
‘then registered anew, was liable, with her cargo, to’ the: pay- 
ment of foreign, or only to the payment of domestic, tonnage 
and duties, on her return to a port of the United States? And 
- the argument rested chiefly upon the terms and meaning a 
the 
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$76 Cass Rutzp app ADJODGED IN THE 
1804, the 14th section of the. g act, which is in thesé 

rE nal kets lees aoe That when any ship or 
“ shall have been pursuant’to this act, or ie 
Suthep ee are, or in part, 
“ or transferred to a citizen or. citizens of the United States, o 
«hale ered frm, ben by being lengthened. 
« built agree - antsy 
‘or m f ri every such case he say 
“ ship or Ghinel ig a Sars a anew, by her former. 
pasted inthe emains hatin bkare constined (oSers 
“ she shel aaaee esta: Geitadd whi’ or: veaeal of 
« States) and her former cerca of registry shall be delve re 

‘‘ up to the collector to whom application for such new gis 

‘¢ shall be made, at the-time, that the same shall be made, ti 
“ by him transmitted to the register of the treasury, who sh 
“cause the same to be cancelled. And in every. such cz oo 
“ sale or transfer, there shall be some instrument of writing, it 
“ the nature of a bill of sale, which shall recite, at leng the 
« said certificate, otherwise the said ship or vessel shall i 
‘+ pable of being so d anew. And im every case, in 
“a ship or vessel is required to be registered anew, i 
“« she shall not Beso depiested WEAN, dbs’ ahell noe Plea dto 


“ any of the privileges or benefits of a ship or vessel of the Unite 
“ States. And further, if her said former certificate of regi 

“ shall not be delivered up, as aforesaid, except where the sam 
“ may have been destroyed, lost, or unintentionally mislaid, 4 


“ an oath or affirmation thereof shall have been made, as a a 
“ said, the owner or owners of such ship or vessel shall f 

“ and pay the sum of five hundred dollars, to be recovered, Wit 

“ costs of suit.” 


In the District Court, judgment was rendered for the Unit 
States. (1) 


PiSrs, 
of 
he 


(1) Before the decision of the District Court, on the principal question, a 
preliminary point, of some importance, was determined. . the 65th section 
of the impost law, (4 vol. 386, 7.) it is provided, that’ suit shall be | 
*‘ instituted on any bond for the recovery of duties due to > the United States,” 
“ it shall be the duty of the Court, where the same shall be pending, to grant 
« judgment at the return term, upon motion, unless the defendant sh ae 
* open Court, the United States’ attorney being present, make oath, or affire” 
** mation, that an error has been committed in the liquidation of the ¢ 
«* demanded upon such bond, specifying the errors alleged to have beta. 

* mitted, and that the same have been notified in writing to the colle tar 4 

* the district, prior to the commencement of the return term aforesaid. ¥ 

** upon, if the Court be satisfied, that a continuance until the next su 

“‘ term, is necessary for the attainment of justice, and not ailaiwinge conti 
“ nuance may be granted, until next succeeding term, and no longer.” « «97 

In order to obtain a continuance of the cause, at the return term, the de 
fendants filed the following affidavit: “ Thomas W. Francis, one of the ab 
** defendants, being duly sworn, deposeth, that am error has been committed” 
** in the liquidation of the duties demanded on the above bond, for whichd 
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bought nagmuch i So of'svin theege sauce 
dollars and forty-one cents is thereby demanded ie de s 
the ship Missouri, whereas the sum of seven thousand and een 
and seventy-three cents only was due for. the same, the said. ship, 
*@ the ‘Missouri, Some a registered ship, belonging to citi of the 
States; and not a foreign, or unregistered ship, of liable to n 
‘And'the said Thomas W. Francis r deposes, that the 
heen notified in writing to the collector of the district of 
“sy commencement of this present term, being the return 
action was brought, and: that this deponent did, 
‘and the other obligors in the said bond, on the sixteenth day of May last, 
‘ r to the cashier of the bank of the United States, erbnsh4 
deposited for collection, the last-mentioned sum. of money (sey thou- 
ee and eighteen dollars, and sevénty-three cents) bre, as this thaw 
ey believes the whole amount thereon due: that the said cashier of the . 
: sank refusing to receive the same, this deponent, in behalf of the aforesaid, - 
adered the same sum of money to tit collector of the district of Philadel. 4 
on thé seventeenth day of the same month, being as soon as he coukt 
ain by inquiry that the said bond had been returned from the bank of 
‘the United States to ieee ae collector. That the said collector also refused to 
ereesn the same; that this Pte ai afterwards, to-wit, on the 7th of July 3 
did pay to the attorney of the district of Pennsylvania the sum of 4 
) 7918 dollars, 73 cents, say seven thousand and ctenors dollars and sev 
__ “three cents, on the terms and conditions expressed in a . a 
gory is hereunto annexed.” . 


ae « Dallas (the district attorney) insisted, that the cause assigned for'a “ot 
oe nt of trial, in the affidavit, was not an error inythe ‘liquidation of 
duties ; for, the manifest policy and intent of the law, were to pies» 
tee of the revenue, rei a every plea, or e beste st omere aes oer 
fact; and, here, no error in the calculation of figures, no a 

Baere of duties, was assigned; but a defence’ was: selene 

e, which would equally apply to a charge of forei made in 
Koa pete of he ogg description of forfeiture, and daily, under the 


congress; gh the secretary of the treasury was v be ch a spe- 
cial power of remission and mitigation in such cases. 
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By After argument, however, (Rawle and Lewis being for the defendants the 
A RE District Judge decided, that the cause assigned al ee ag tk 
- ee » the terms and meaning of the act of congress. 


h section ME - The opinion of the Court, on the principal question, was afterwards deliver- 
shall be ed in the following terms: 

States, Perens, District Fudge. This is a suit commenced on 5 en aa ety 
to ihn for oné half the duties due to the United States, by the defendants Willis 


sha ‘Francis on goods imported in the ship Missouri from Canton. tn in a 
, ora M the usual form, dated the 15th of Now-mdber 1802; and was given with other 4 
he duties ‘bonds for duties, as charged at the customn-housé, amounting to 15,440 dol- 
een com” lats 82 cents; being the sum chargeable on goods imported in a ship belong- 
lector of a foreigner. For'the facts I refer to the pleadin = file. The real < 
. Wh Pin in dispute is, ‘‘ Whether the goods imported in Missouri are 

ceed to foreign ot domestic duties?” There is no doubt, a andy th ¢ joinder 
» & Conte in Mmnaser it is allowed, that the ship, when the goods were laden and ever 
r.” «ss 7M since, did belong to citizens of the United States. Oar if they had been the 
a, the dev same citizens to whom the ship belonged at the timeof her aye - out at the 


e domestic 


the above — ‘Mmerican custom-house, before her departure for Canton, 
é printer fi to 14,036 ‘ne 


ommitted — ‘duties could have been charged. These would have 
vhich this” Vou. IV. 3c 
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cargo of the ship’ Missouri was liable to the p: 

duties, on the 15th ‘of November 1802, when 
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lars, 73 cents, causing a difference in favour of the defendants, Willings and ~ 
Francis, of 1404 dollars 9 cents, .This sum only is in dispute, at this time,” 
though, it is said, the defendants. are affected by the point in controversy, toa ’ 
considerable, amount... But the difficulty. is created by a transfer eH: % 
made by Wellings and Francis the original owners to $acob Gerard Koch, 
others, also citizens of the United States, of a part of the ship Missouri while = 
at sea and on her voyage. No bill of sale reciting the register of the ship wag — 
made till after her arrival at the port of Philade/phia. A parol sale-was made,” 
which, though legal, 4on@ fide, and effectual, as between the parties, was 
so conformable to the law of the United States, as to entitle the vendees to haye 
their names inserted in anew register. Finally (after the sale by parol before 
mentioned and a resale to the original owners) a bill,of sale was given agrees) 
ably to law, and the vessel obtained a new register, though the duties rem 
ed as at first charged at the custom house. 7: W. Francis at the time of the 
entry disclosed all the cireumstances, and the whole proceedings are bond fia 
and without fraud, or any improper intention. The amount having been Jiguiy) 
dated at the custom hiouse as for foreign duties, and the bond before mention: 
ed, among others, given for their amount, a suit was commenced in this court” 
thereon. At the return of the writ, the attorney of the district moved for” 
judgment,agreeably to the act of congress. The defendants filed an affidavit) 
in legal form requesting, a trial or a continuance, because they alleged tl 
had been an error in the liquidation of the account at the custom house, owing” 
to foreign, instead of domestic, duties having been charged. On mature com? ]) 
sideration, and after diligent and careful examination into the te¢hniéal meany 
ing of the word “ /iguidation,” as explained by the best authorities, both legal 
and philological, I was of opinion that the Court was bound to comply Withy 
the defendants request. The authority of the Court to give an op ity for 
legal investigation, is grounded on the true meaning of this word: digdédationy 
which comprehends the principles, as well as arrangements, of accounts, © 7) 

The cause has been ably argued on both sides. The whole controversy turns” 
on the 14th section of the act entitled “an act concerning the registering and” 
“ recording of ships and vessels,”’passed the 31st of December 1792. ~A wery © 
extensive range has been taken by the counsel on both sides of the question. 
The principles, intent, and policy, of the act, have been investigated with” 
much ability and talent. .1 do not hesitate to say, that to me this question;jon” 
the words of the section, is difficult, though onc of the counsel for the defends 
ants seems to consider the case as perfectly clear. I do not give an opinion” 
upon it with confidence, though my duty requires it, and I must decide 
Were I in a situation to say what the law ought, in this case, to have beem hy 
should have a clear conviction and would, accordingly, decide in favour of the? 
defendants. I should be warranted in this opinion by the law as it now is. T 1 
knotty part of the question, is that affected by the time when, in the 14th seer” 
tion. “When any ship or vessel, which shall have been registered pursuant t# ~ 
“this act, or the act hereby, in part repealed, shall, in whole, or in part, be | 
** sold or transferred ‘to a citizen or citizens of the United States, or shall be) 
** altered in form, &c.” ae 

On the part of the defendants it is insisted, that the word when means any 
time after the arrival of the vessel, at the port where a new register can | 
legally obtained... And, according to Lord Cofe’s opinion, when one-is bow 
to do an act, but no time fixed, the party has his whole life time allowed to pe 
form it. Authorities'were produced to show, that in the construction of even | 
penal statutes, the spirit, and intent, and policy of the law might be called in > 
aid, where words are doubtful. That it is impossible to procure the new et 
ter, until the certificate of registry is delivered up. That this cannot be done” 
before her return from her voyage; and, until it is done, provided it be accom- 
plished before her proceeding:on another voyage, slic is still to be considered ™ 
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' port of Philadelphia. Yt will be attempted to maintai vafirma- 1804,- 
| ‘tive on two grounds: 1st. That she had not thema register in force. Ps 
2d.'That she was not then entitled to be registered anew. — « 4 
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_. as holding -her original character; and, therefore, not stibject to the disabili- 
‘ St jes attached to a foreign ship. That if it were otherwise, the law would beop- 
pressive on our own citizens, although its policy is nded in a system to 
them, while it prohibited foreign ships from ng, on ‘terms so benefi- 
‘cial us those of our own nation. That if the word “ when” could not be satisfi- 
ed, but by a new register, procured at the time of the sale, it w 
| t@'an unjust and burthensome exclusion of all sales to citizens, 6f our 
| %nwhole,or in’part, while at sea, or on their voyages; tothe great injury of 
~ -. our-commerce, and ruinous embarrassment of our merchants, whose’necessi- 
ties, or plans, required transfers of their vessels, eithér tovrelieve them from, 
pressures, or enable them to form ‘new speculations. That such a ri s 
- > eonstruction might be‘justifiable, when ships in port, were sold of trans 4 
© ‘ecause the certificates of registry were attainable. But a8 the law does not 
~ eompel partiesto impossibilities (/ex non cogit ad impossibilia) it isotherwise when 
| ships are at sea. It satisfies the law, if the new regist lied for when 
_.» thetemporary impracticability isremoved. True it is, that foreigners can never 
_ obtain new registers, under transfers, or sales from American citizens. . All 
_ ‘the precautionary measures of the law are aimed at them, ‘The oath at the time 
‘hoge must disclose the owners; or foreign character will be presumed. 
_ > ‘This shows that if the oath is taken, and no foreign ownership appears, it is 
+ lithe law requires, to establish the American character. But the character 
- » ofthe vessel sold by one American citizen to another, was not even co crud 
|» by the clause under consideration, until after her departure, from the port 
* whereat she could have obtained a new register, on her arrival from the voyage, 
‘during “wero ser sale ne eye was made. It is, therefore, concluded that do-. 
* _ mestic, and not foreign, duties should have been ch d on the goods;imported. 
-. jn the ship in question. And that as to the law of the 3d March 1803, it neither 
has or should have any influence on a precedent transaction. It only fixes*the 
time when anew register must be applied for, which was before uncertain. It 
also gives power to the secretary of the treasury to remit penalties and forfei- 
‘tures and remove disabilities, in past as well as futute cases. ° 
. On behalf of the United States it was contended, that as no time was fixed in 
the law fof renewing the register, it must be dohe instanter. Where a disabilit 
is the consequence, it cannot be removed till the renewal is completed. © If it 
eannot be done at the moment, owing to impediments not then ‘to be overcome, 
',. the party labouring under them must suffer temporary inconveniences, which 
|. it’was in his power to foresee. In England, where the character of the ship is 
~~ fot altered,.an arrangement was made of sending information of the transfer 
+” immediately to the custom house. According to British authorities, thou 
” they relate only to the validity of the transfer as between'the parties, it is said 
2 East, 404 that “ if the act of parliament (dictating this measure) were to. 
be considered as giving an indefinite time (or even’a reasonable time, 
after the execution) for the compliance with its requisites; it would en- 
“ able a transfer of property to be made to foreigners, who might refhain 
** concealed owners, until the return of the vessel to her port, which might not 
“be for a great length of time.” No time being fixed in the 14th section, it 
mast be-instanter. A number of ‘extracts from the laws’ ofthe United States 
were produced to show, that all these laws required-the strictest attention to 
_-their injunctions, ‘under the severest penalties and forfeitures. That it is not 
denied that one citizen may sell and transfer to another a ship at sea. But if 
‘Tt is done, the sale is subject to inconveniences on which the parties ought to 
calculate, or take the consequences. The law is or ought to be: known to every 
ody. Those who are shippers of goods should make themselves masters of the 
subject, both as it relates to. sales to citizens and to foreigners, or suffer any 
intonveniences arising from want of caution. It was asserted, that the fiscal 
officers had uniformly construed the Jaw as it is now contended for. The con- 
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1804." 1st. The discussion does, not. tu Lape ag fact of 
~~ ownership, but upon the legal, ce of an American reg 
= aS ot +> 
ess passing this law to exclude sales at sea, to prevent the use of our, 
Hho Covertly by . The r of Che Missouri was vacated on 
the 12th February 1801. She was Se eer ee ; 
a foreign ship, till ber character was revi that could not be done tip 
after the 21st December 1802, when the legal bill of sale was made. No subse. 
quent transaction can by relation operate on the duties chargeable, though the 
character of the ship way be restored. If the foreign character of the vessel 
existed at the time of the /iguidation, no.ex post facto proceedings can alter the» 
then existing circumstances. There is no distinction in the law between a salg | 
in % of Re ot ve. A application for a new register i> required. 
in both cases. If it ¢ he on a Sale at sea, it shows the law meant.to 
exclude the ip coeeliy Apc col from her American = donee foseme h 
the property isc ceases, or is. according 'g 
she is sold to a foreigner, or a citizen. A number of Brinch cases were produ. 
ced; and said to be an though in that country they related toch oe 
of tty. In this the pri es a to change of character. 3 Term Re 
. 3 Brown Ch. Rep: § Term, 710. 2 East, 399 404. Bosanquet and Pyle 
ler. Parker, M15. There is no distinction in the laws of the United States, as they 
relate to a sale either to a citizen or a foreigner, in the point of time, in which | 
the Ameriéan chatacter ceases to operate. In both cases, the cessation.is at 
moment of sale. The citizen may revive it, but the foreigner never can. 
The law of March 1803, was produced to show a legislative construction. A) 
the custom of the fiscal offices was said to be a contemporaneous and continued 
interpretation. Although I may not have done justice to the anguments of the, 
counsel on either side, I have thought it proper to recite them in a summary | 
way, to show the conflict of opinion, on the subject. —_— 
For myself I declare, that, although the interpretation given on the part of 
the United States, is not consistent with my ideas of what the law should Aapes. 
been, I do not see that I am authorised judicially to pronounce that it was not,” 
as on the part of the United States it is cohtended to have deen, at the time of ~ 
the transaction, whichis the subject of discussion. It appears to me, thatthe’) ] 
congress, enacting the law of 1792, in their zeal to exelude foreigners, didnot 
see, or chose to think lightly of, the inconveniences to which, ,in such cases, | 
as the one now before me, they subjected our own citizens. It also seems to me | 
a case omitted, either accidentally, or with design. The legislature dlone were 
competent to remedy the defect. And os have done this in cases occurring! ; 
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after their act of March 1803. In the department in which I am placed, I, 
not competent to give relief; or by int 

tion, supply omissions, or add to the provis 
attended with such unmerited penalties, 


etations of supposed spirit and inten. 5 
sions of the then existing law. In cases 

it is consolatory that the laws of our’ 
country have not left the parties without protection.. The of 1803, » 
sensible of the hardships consequent on a rigid construction of the former law, | 
have specially and clearly authorised the secretary of the pevmine Ae remit 


“* any foreign duties, which shall have been incurred,” by reason’of ilities, 
happening under the former laws, recited in the act of March 1803. There is © 
no doubt m my mind, that this (the foreign duties having been incurred under. 
the former laws, by a temporary disability and incapacity to obtain @ new re- | 
gister) is a case proper for the deliberation of the o vested with the 
power of mitigating or dispensing with. the severity of fiscal laws. He may Gf* 
e so inclines under the circumstances stated to him) give the relief, which) 
the austerity of judiciary duty disables a court from affording. Although this | 
is my view of the subject I think it a hard case, and that it ought not to rest ~ 
on my opinion. I shall deem myself bound to give every facility to an appeal.’ 
If other cases, depending on the same point, occur, I shall, on payment of they’? 
undisputed part of the demand, suspend judgment (or grant it on terms) for.) 
the contested sums, until the opinion of a superior court can be had; ifthe | 
parties afiected shall choose to take that course . | 
Let judgment be entered for the sum now due to the United States.1 under?” 
stand that the domestic duties in part of the bond have been paid. ; 
The — 
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“sel el was American built} and, secondly, to sae 
a ership, in whole, or in Tn oe Sitkee woke oat 
» all theories, all ents ab incomvenienti, Saat 
bite pone terms of the law, in this instance, as in numerous _ 
‘mstances of forfeiture under the na ios revenue 
‘Taws. In order to ascertain the ¢ or neta 
a ons respecting the transfer to an alien, whether the’ 
vessel was in port, or at sea, on the one hands and, opie tier other. 
respecting the transfer to a citizen, whether the vessel was 
| ingore o at on, ma y occurred. lags pion vessel, 
i werever she ma ‘sold to an alien, can be registered anew. 
England a bi iE es io dies break itl the consent 
Ee eniths of the owners, indorsed a 2 certificate.\ In 
“piste there is no such provision; but still, upom @ clandestine 
~ sale of,a part owner, the innocent owners are poate, the 
} amount of their interest in the vessel. 4 vol. Acts Cong. 11. 
Abbot, 45. 13 G. 3.'c. 26. 2 vol. Acts Cong. p. 131. 8. 16, 17. 7. 
4 | Ab, 30. 26 G. 3. c. 60, 8. 15. Again: An American vessel, if 
: sold even to a citizen, must, upon every sale, in whole, or in part, 
> be registered anew; the old register must be surrendered; the 
 billof sale must be in writing, containing a recital of the re- 
F gjater and on every entry, at a port of the United States, the 
© mesne transfers must be disclosed. 2 vol. pp 131.8. 14.17. In 
9% ° England a distinct provision is made for cases, in which vessels 
are sold, when in port; and for cases, im which they are sold, 
_ while at sea. For the former, it is required, that an’ indorsement 
 shall.be made on the register; or that the Vessel be registered 
anew, at the option of the remaining owners, without which the 
_ sdle is void. 7 & 8 W. 3. c. 22. 9. 21. 34Geo. 3. ¢. 68. & 15. 21. 
» And for the latter, it is required, i in order to render the sale. valid, 
- that the bill of sale shall recite the register; that a copy of the bill 
of sale be delivered to the commissioners; that notice of the 
"transfer be given at the ship’s port; and that the indorsement be 
iiioah _ made on the register, when the ship returns. Ibid. But in Ame- 
ere is rica, the only provision in the case of a sale of a vessel at sea is 
under: contained in the 14th section of the law: 2 vol. p. 131. while the 
ih tha © sale of a vessel in is anxiously guarded as well by that section, 
aby the 14th, aa d 12th sections. The registering bond does 
not embrace the case of a sale while the vessel is at séa; the 17th 
» section only requires a disclosure of the fact, without declaring 
any consequence; and, in short, it is only in the 14th section, 
any provision is made for a formal bill of sale, for a surren- 
- der of the old register, or for the taking out of a new one, And 
. yet, the policy which prescribes such guards against unlawful 
- transfers, while a vessel is in port, operates more forcibly in the 
cases 
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cases of a transfer, while ress $ at, sea. ‘The legislative 


i“ ~—/ lousy of sales abroad, is mani BA, indeed, by the: prow 
heh disqualifies in foreign pian ny bs 


few exceptions) from being holders of American re 

sels. 2 vol. 132s # 2. 134, «4. Then, if.the policy of the-}e 
general, so are the words of the 14th section of the act, « 

ing every sale of a vessel, in whole, or -in part, at pee — 


ca 


abroad; and, to rve the American privileges of the vessel 


the requisites of the section are, a new register on the sale, a 
render of the old register, and a bill of sale, reciting:the regis 
On the sale of the Missouri, to Koch and his associates, her,o 


register ceased to be. in force. A new one might be obtair c 


provided, at the time of applying for it, the old one. was. surres 


dered, and a bill of Sale, in due form, was. produced: but, af 
vacating the old register by a sale, the ship ceased, to be -pri 
leged, until a new register was obtained. A formal bill of 


is a sine guq@ non, in every case; and, emphatically, i it is nece: 7 


ry in the case of a sale, while a vaeuel is at-sea, as the,ac 
congress provides no other guard against an unlawful tre 
Besides, why should the 17th sectign merely require, cece 


entry of a vessel from abroad, a disclosure of the fact, whet he 


there has been any antecedent ‘change of ownership, if it wasng 
to bring the case within the provisions of the 14th section of th 
act? And if a vessel sold at home, is subject to the rigor of 
the regulations of the 14th section, on what principle can a ve 
sold abroad pretend,to an exe pepo Is it not more within t 
policy, spirit, and» langua 

sold abroad, shall, ike the a. vessel sold at home, lose her privilg 
upon the sale; and as the danger of unlawful sales is greal 
abroad, than-at homie, she shall remain unprivileged, until the a 
tual renewal of her register? In illustration of the argumen 
this point, the following authorities were cited: 3 Ty Rep. 4¢ 
3 Br, Ch. 57%. Su.Cy 5 T. Rep. 710. 7 T, Rep. 306. 2 
399. 1 Bos. & Pull. 483. 


the law, to say, that the ves ¢ 


2d. Nor was the Missouri even entitled to be registered ane! ew 


at the time of her returm'to the port of Philadelphia. There di 
not than exist a bill.of sale, reciting the register; and the re 
might as easily be made from the record. at the custom-hous 


as from the.certificate of registry carried with the vessel. 9% 


The construction now contended for, has uniformly prevailed 


the treasury department; and contemporaneous construction oug r 
to be regarded in deciding upon a doubtful law. Park, 2h 5 
Legislative construction is, also, in favour of the United States, 
for the very case of a vessel sold while at sea, has been specially 


introduced into the. system; 6 vo/. 223. 9, 3. the power to rei 
the foreign duties incurred by such sale has been vested in thi 


secretary of the treasury ; and legislative construction, of a legi Bis 


lative act, where the words are doubtful, ought to be conclus 
Parker, 217. 
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aintiffs i in efror, is = a in The general policy 
es 0 give an advantage to the American citizen; —. if its 
; ‘is at/all obscure, he is entitled to the iaost’b 
tion. In this view of the controversy, the’? 
we plain rules, will lead to a favourable result SS 
» eatvhave but one register at the same time. 2d.’ The ce: : 
4 e touistry is delivered: to the master of the ‘vessel, wine's 
‘eaves the port,and must be deposited at the custom-house upon his 
yam + yetarn. 3d.-The register remains in force, until it hasbeen 
ig apes. or cancelled. 4th. On a change of property, whether in 
: ae or in part, a new register must be taken out; but no new 
fister'can be ed until the old one is surrendered. 5th. The 
execution of a bill of sale, reciting the register, will not authorise 
¢ tact ating of a new register, without such surrétider of the old 
but both must concur for that purpose. 
on no part of the law is a particular time prescribed, either for 
f a execution of a bill of sale, or for the application for a new 
* register. The 14th section amounts to nothing more, than a de- 
P daration, that a vessel, which has been sold, in whole, or in part, 
aay not enjoy the American privileges, until she is registered 
mew; but the word “ when” is not used as an adverb of time; 
~ nor does the section require, that the vessel shall be registered 
anew, at the moment of-the transfer. If, therefore, the bill of 
_ sale is executed, and the old register surrendered, when an ap- 
f neat is first made for the enjoyment of American privileges, 
‘words and policy of the law are satisfied; nor-will the court 
“gp beyond the words of a law to.create a forfeiture. 1 Bos. and 
483. 19 Vin. Abr.-512. pl. 8,9. 3 T. Rep. 401. 2°East, 
999. Phe 17th section of the act, however; seems to fix the sense 
- ofthe legislature ; for, it obviously contemplates the disclosure of 
- a transfer, while the vessel was at sea; and if the oath, which it 
““ptesc abes; 1 is truly taken, there is no forfeiture of her American 


4 


The doctrine contended for, on behalf of the United States, 
‘would introduce the greatest mischiefs. Could congtess mean, 
‘(man act, too, for the benefit of American tonnage and naviga- 
» tion) so to tie up the property in ships, that, while they are at 
sea; they could not be sold, without incurring a forfeiture of their 
Privileges? And is it consistent with justice and reason, that the: 
imocent shippers of a cargo on board. an American vessel. 
should be taxed with the payment of foreign duties, in conse- 

mE quence of successive transfers, to which they were neither parties, 

d int not privies? To these inconveniences, the claim of foreign du- 


fa legi gis- "fies, this case, adds the reproach, that congress-has required 


nclus an 
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804. an im ; to wit, the immediate surrender of the regisp 
SON a he custome house, whl in fat wae om board of the ve = 
at’seas* ag 
As to a contempor Pcapbetisisen,7aite act ceuty ane 
formly shown, im fa ‘ OF Gas. anhverat ‘daacericve 1 wows ‘it ere, 
could it prevail mea . 
the law. And,as as 
of the Sd of Merch 1608 (6 00l. 223. rian 3,7 
affirmative; and even if it were declaratory of the legi 
opinion, upon the previous state of the law, it could not. 
ing upon the j who must exercise their own j adm rer 


upon the law itself, independent oF legislative exponen: 


WasuinctTon, Fustice. Although the pleadings, i in <a 
are lengthy, it has been agreed by both parties, that the'g . 
question, to be considered and decided, upon the whole . 
- eo the ca imported in the ship Missouri, is To 
geben of forei , or of domestic, duties? ‘oa 
e first section of the “act concerning the regi 
ss sted of ships, or vessels,” passed on the 31st of 
1792, it was provided, that all vessels, registered jp nt 
that law, should be denominated and deemed vessels of the Uni. | 
ted States: and all vessels of the United States, are entitled, | a * 
law, to certain benefits and privileges, denied to foreign vei is; | 
so long as 4 shall continue to be wholly owned, and-to be |: 
commanded, by a citizen, or citizens, of the United States.) — om : 

The ship Prk i was a duly registered vessel of the United | % 
States, and has stiri continued to be owned, and comman 
by citizens. She was, therefore, entitled to the benefits and pr 
vileges of her American character, when she arrived at the’p 
of Philadelphia, in November 1802; unless the partial sale made 
to American citizens, while she was at sea, deprived her of thi 
character. Whether the transaction referred to, produced: sy 
an effect, may, I think, be decided upon a joint aoe 
the fourteenth, and first sections, of the registering act’ 
though other sections will afford fair ground for reasoning 
illustration. 

The 14th section is composed of several sentences, 
must be distinctly, as well as collectively, considered, to.z 
tain the general meaning and result. The first sentence declates, 
that when a registered’ vessel is sold to a citizen; she shall-be1 2 i 
gistered anew, by her former name, or she shall cease oe | 
deemed a vessel of the United States; and that her former 
gister shall be delivered up, at the time of applying for a ne 
one. The second sentence declares, that in every such case 4 
sale, or transfer, there shall be a bill of sale, reciting, at 
the certificate of registry, otherwise the vessel shall. bei 


of being registered anew. And the third sentence declares,: i 
nerally, § 4 


‘ats S lox 
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1 anew, ‘she shall not be intitled | . 


er attreg hago 
| ;w a 
ri suesacsiet ter- Anton aliererer; ar =o the third 
ntence, the same effect should be again for 
se, The latter however, i 


pe, ed instanti, when the sale was fica; Wanewnaiend 


guperfluous to repeat, that the vessel should»not, at any ‘subse- 
quent petiod, be entitled to enjoy it. The clear meaning, how- 
ever, of both sentences, appearsyp be, that the vessel should lose 
he “American privileges, not simply upon the sale, but upon the 
- coedeeing ane raectmiers. ade ie r the sale. It is here, then, 
| to inquire, in what manner, and on what terms, a new ~ 
can be obtained? A bill of sale, reciting the old. certifi- 
. ackge wet dcagetnad ph ctagrenheme ya The old cer- 
ale ‘tific also, be surrendered. Now, though a 
Ny fale diste be Soreally’ excited, in the absence of the 
he Om. | Mer yet, the aac tere by law, to carry the certificate of 
‘registry with her; and, consequently, it is impossible for her 
mer, to surrender that instrument to the collector while she is 
Therself at sea. If, however, the surrender of the certificate must - 
i tier requires the erformanes ofa impos (ich em 
| tithe rmance of an impossibility (which is not 
7 to be imputed to the expression, and never to the inten- 
eof law) or it prohibits, in effect, the sale of a ship, at:sea, 
y one of our citizens, to another. 
* There is no part of our navigation system, that expressly 
ws this to be the intention of the legislature; and from what 
iple of public policy can it be inferred, or presumed? The 
> is not liable to the claim of foreign duties, until an actual 
le of the ship; and why should the owner of the cargo lose his 
ge, on account of the sale, which is an act of the owner of 
ship alone? Orbe punished as for a fault, om account of the 
leglect of the owner of the ship, to take out a new register; an 
jomission which the owner of the cargo can neithé®, prevent, 
ys Page oe Even, however, with respect to thé , Il re- 
uld’ the privilege be lost, and her owner ‘as for 
4 fault, i in ‘omitting to deliver an instrument to the collector on 
ey which the law directs to be kept on board her at sea? A 
fséquehce more injurious, would not proceed from a sale to 
jalien; and yet, in the case of a-sale to an alien, the act of 
ch case of on ngress declares the forfeiture of the American rept aieiaes fe in: ex- 
ngth, s words; as being incurred, eo instanti, on sale; but no | 
i declaration is made, in the case of a sale to a citizen. 
clare a Vou. IV. 3D It 
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» It appears to me, that the fourth sentence of the 14th section 
— of the act is, also, important; for, it declares, that “ if th former “J 
“ certificate of registry shall not be delivered up as aforesaid, the | * 
“ owner, or owners of the. ship, or vessel, forfeit and pay J 
« the sum of 500 dollars:” thus, if the construction contends 
ed for, by the attorney of the United States is correct, the law not’ 
only » ehibina the sale of a vessel at sea, by one citizen to an her. Bat 
on pain of forfeiting, at the moment of sale, the privilegés of the 7 
vessel; but subjects the owner to a penalty, although it is phys. ] 
cally impossible, that he should do the thing, for the omissionof | - 
which he is to be punished. . . io ge a 
But an American vessel does not cease to be entitled to her | 
privilege, any more by the act of sale, than by the aetof altering Ot 
her form, or burthen; both cases-being embraced by the prow. § 
sions of the 14th section.. Let us suppose, therefore, that the 9 
construction of the vessel should be altered, either: in the port # 
‘to which she belongs, or in any other port: would she lose her~ 
privilege, before the owners could have an opportunity to apply — 
for a new registry? And if not, why should the privilege be lost, 9} 
before an opportunity occurs to make the application for anew § 
registry, in the case of a sale? I can perceive no reason fora § 
distinction. Ae Be | 
As to the provisions of the 17th section, they are designed to») 
compel a discovery of any transfers of a vessel, which may have 
been made, during her absence from the port; in order that it © 
might appear, whether she continued to be a privileged vessel of — 
the United States. If it appeared, that she had been transferred § 
to a foreigner, her privileges were forfeited, from the moment of # 
transfer; and if it appeared that she had been sold to a citizen) 
the officers of the customs were enabled, by a knowledge of the 
fact, to exact the foreign duties, in future, should no ion 
be made for a new registry. > ee 
I am, upon the whole, of opinion, that the “pela a 
liable for higher duties, than are payable by vessels of i 5 * 
States; and, consequently, the judgment of’ the District Cow is " 
must be reversed. : ce ae 
: Judgment reversed. (1) y “3 


a 
(1) On this decision a writ of error was brought, which is now depending a 
the Supreme Court of the United States. . <s 
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October Term 1804. 


wy Present WasuincrTon, Associate Judge of the Supreme Court: 
‘ Peters, District.Judge. 


* 
eet 
of 

GAS 


rthatit § , 
essel of & Hurst’s Case. 
ferrell 
ment of # N the affidavit of Timothy Hurst, it appeared, that he had 
citizen, & come’ from his residence at New-York, to atterid the trial 
e of the @ of Aurst v. Hurst which he was a party) at the present term; 
lication “| that after his arrival he had been subpenaed.as a Witness, in the 
9 @ case of W. Hurst v. Rodney, which was, also, upon the trial list; 
“ere not © that yesterday (the 13th of November) while he was at his lodg- 
‘United % ings, m’ Hardy’s tavern, he had been arrested by the sheriff upon 
t Court § aca. sa, issuing from the Supreme Court of eon and 
» |) that he had come to Philadelphia, and was remaining here, at the 
d.(1) ® time of the arrest, only upon the business of his suit, and in 
- 8 obedience to the subpena. 
oe Ingersoll, wpon these facts, moved, that Hurst should be dis- 
@ charged from the custody of the sheriff. And he argued, in sup- 
See ‘port of the motion, ist. That the application was properly addres- 
' = @ sed to this Court, and not to the Supreme Court. at a dis- 
‘wed charge from the.ca, sa. by order of the court, without the consent, 
‘. 9 orconcurrence, of the plaintiff, would not operate as a satisfaction 
© of the debt; and another execution might afterwards be taken © 
‘ni out. $d. That the discharge by a competent ‘Court, would ex- 
* @ euse and protect the sheriff, in an action for an escape. “Barnes 2. 
«Ld. Raym. 1524. Bac. Abr. 631. 5 T. Rep. 686. 5 Bac. Abr. 
; 617. 


s 
> 
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-witness is under an absolute. tion to attend the Gourt; ra 


ness, nor as a party. 4 

at the re m3 the de 

leged, w cee s going fr 

the Court, s Te 

vileged while hé is =. 2 

a hit is not Tinned, 0 the sa i 

vilege ‘of a witness, its: usthtt is 

unequal. Is a suitor in this Court, residing 

from arrest, aS soon as he receives the notice of ¢rial, in hic 
state, and in every state, which he on his jourr 
to’ Philadelphia? Again: Ts-every resident citizen of Philadelp ia, 


who has a suit depending, priv 
only while actually attendi Gc Cod tae tks act at 4 
his family? And if not, why Beal a non-resident suitor “ m0 


tected at his lodgings, which are his homie? There is, indee " ‘a 
distinction Letween the, cases, favourable to the witness ; fc 


*, 
yg B . fh_] oe — 


Sik reid 
» % 
> eee 


a party may prosecute his suit by an attoriiey, with 0 
Sttendance. Hevises, the sheriff will be bound:to ‘ake ular 
discharge, in an action for an escape; and if the Saprest ey ourt 
should adhere to’ the rile in’ Sterret’s, case, i 0 
Court will not be a justification. 1 inl, 15. 

Rep. 686.2 Cha. Ca: 69..T. Raym. 1 Ld. Raym. 24. 6 - | 
Dig. 89. 88. Woods Inst. 478. br $4 ar. 159. Tit. iv. pl. E 


. — * 


= 


W asHinctom, Fustice. I ae not examine the powers « 
Supreme Court of the state, upon the present occasion, Ii 
enough to assertain, that the power of this Court is compe 
the object pro eet If, indeed, any injury would be era 
to the plaintiffin the suit, or to the sheriff of | 12 
acted innocently wand without ‘knowledge “the facil on wh 
the claim of privilege arises) by our interposition, we miigh 
induced to pause upon the subject. But, as ‘to the plaintiff, it 
clear, that he may renew: his execution, whenever the pri 
ceases: And, as to the sheriff,'the order of a 
tent jurisdiction, touching the subject matter, must b 
sive justification in every other Court, acting upon at 
of law and justice. 

To decide the principal question, therefore, I find 3 ita 
to go no further, than ‘to state, that I thinkthe witness 


(1) It was admitted by the counsel, on both sides, that the authority 
ret’s case, had been often doubted, both on the bench, and at the bar, fi 
never expressly ov 
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‘ Walker ez al. versus Smith. a 
\ ASE. oti cee saree 


ed: The plaintiffs wereMmerchants of 
96,sshipped and consigned to the defendant 
at 2701. 14s, 8ds,sterling, accompanied with a ore pond 
t goods were shipped by order of Mr. F. Be and 
r his @ccount; and he was to remit us the amonnt gn his ar- 
H sival at Philadelphga:, but since they were shipped, some cit- 
cumstances pa a ‘Occurred, which have ‘ some 


i respecting his'solidity ; and. 2h = a ce of 
oo. 


re Gs our fendly d this method to ay 
7 y -& through your » which we 


_ *casion. As we do» to deprive B. of al 
» & “derived from the sale of ‘sfice goods, we wish you to hold them 
= & “this disposal, but not to deliver them to him, eget being 
: o [Es for, the amount, or having such security ou. there- 
is satisfactoryyto yourself. Should he not be “ible to ef- 
he ee r of these, in a reasonable time, we would wish you 
P dispose of them for our account, and remit us the amount 
, ar Oe bills.” The defendant duly received the goods, but de- 
“ them over to B, without receivin g Payment, or exact- 
+ Ing sec ; and shortly afterwards B. faite defendant, 
howeve! representing ther creditors of Bs as well ai plain. 
Fy ogo a com by which he received: for the propor- 
. -@ ton of the tiffs 1511. 26s. sterling, and remitted that sum 


ef we Baemeene comniiesionnn’ in a letter dated the 41th 

in ‘ 0 1800. The plaintiffs. refused to ‘the composi- 

- "Gon, and t the present suit to recover the 4 e value of 
raids es, with interest according to the usage of trade. 


By Hf | ‘On the trial, Ingersoll assumied. three grounds of defence: ist. 
( of Sig UThab there was no cause of action; as the defendant had accept- 
page? 4 § ¢dthe consignment, on ciples of mere clirtesy, without inte- 

"S98 rest directly, or indimaet y; and had exercised a fair and impar- 


. tidl 








1804. tial. discretion, for :the. eq ie its irs ele a j } 
“nya 2d. That even if the actioncould be maintained, it is a case, in . @ 
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which the jury. are at liberty to give less by way of 

than the paces of the iy Boa ten Dall : 

2 Wils. 328. 2 Bac. Abr. 266. Bull. N. P. 156.1 Esp.’ 

P. 179. 3d. That the defendant, acting as a general consignee, " 

may be considered vincent Ps ig B,, and,‘consequently, 7 
more 











‘is not liable to’ his than he actually received, J 
Willes Rep. 407. ie Ss | 
. . * , 

For the plaintiffs, ¥. Sergeant and Dallas contended, ist. That 7 
although the defendant was not obliged to accept the consign. — 
ment, yet, if he did accept it, he was answerable, like every © 
other agent, or factor, forja breach of the positive orders of his J 
riocinals 1 Beawes LM. 44, 46. Moll. 493. 497. 4 Com, © 
Dig. 227, 8. 2 Cha. Cases; 57. 4 Rob. 218. 1 Marsh. 206, 7%, | 
209, 210.° 2d. That although the jury had a great and useful 
latitude in cases of tort, and mixed eases of negligence and tort, # 
where no precise standard of damages was established; the legal § 
discretion of a jury, could indulge in no capricious, or he er 
ral, estimate, in cases of contract, express, or implied, w ae 
mere calculation of figures furnishes a certain and uniform stand. 
ard of right. 2 Bl. Rep. 942. 4T. Rep. 654, 5. 5 T. Rep. 255. 
Barnes, 455. 448. 1 Stra, 425. 3d. on these principles the 
defendant was liable for the debt, as-if he were a purchasor of 
the goods; and every purchasor is chargéable with interest, af- 
ter the usual term of credit is expired. 1 Dall. Rep. 265. Doug. 
861. 2 Bos. & Pull. 337. Crawford v. Willing. ant. . 


The Court, in their charge t0 the jury, expressly declared an — 
opinion, that, on the evidence, the plaintiffs were entitled to ree & 
cover the full amount of the original debt, with such reasonable § 
compensation for the delay of payment, as the jury should think ¥ 
proper. ; 

The jury, however, gave a verdict for only 468 dollars'44 
cents, which was the amount of the plaintiffs’ demand (after cre- 
diting the remittance) estimating the sterling money at par, al- § 
lowing the defendant a commission, and. deducting the interest, ” 
The jury added, that the plaintiffs should pay the costs. (1) 


i . 























(1) The pea the jury, that the plaintiffs should pay the costs, was, at 
once, abandoned by the defendant’s counsel, on general em oped but 

soll stated, that the first judicial law provided, that the plaintiff should not be ~ 
allowed costs, if he recovered a sum less than 500 dollars; 6 vol. 16. s. 3. Lvol. 7 
61. s. 20. and that although the action was instituted, when the sum ired, 
in that respect, was only 400 dollars; yet, he referred to a decision of Judge ~ 
Cuase’s, in the Circuit Court of Delaware, which pronounced, that the‘act © 
repealing the latter provision, revived the former, and was to be applied toall” 
suits present, or future. . Dallas referred, however, to.the acts congress: 
5 wal. 237. s. 11. 6 vol. 16. s.4. “And the Covar declared that the plamtifis, 
were clearly entitled to costs. a 


The 
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F Cirxcurr Court, Pexwwsyivania District. 391 
> oe . 
4. The plaintiffs’ counsel then moved for a new trial, because the 1804. 
E sates ee neti law, evidence, and the eee Geleae yd 
| but, after ent, the motion was over-ruled; ‘and: it was ob- 
q served by WasnincTon, Fustice, that although he was not satis- 
fied with the verdict, nor should he have assented to it as a ju- 
ror; yet, the question of damages, or of interest inthe nature of 
damages, belonged so peculiarly to the jury, that he could not 
allow himself to invade their province; while he felt a determi- 
nation to prevent, on their part, any invasion of the judicial pro- 
vince of the Court. 
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April Term 1805. 


Present W asuinGTon, an Associate Judge of the Supreme Couy, 
Peters, District Judge. ; 


aS SEER on i 


. 


Huidekoper’s Lessee versus Douglass. | 


Pape was an ejectment brought for a tract of land, lying north 
and west of the rivers Ohio and llaghany. smh come 
creek. The lessor of the plaintiff made title under the Holland com- 
pany, to whom a patent was issued, upon a warrant and survey, 
thy defendant claimed as an actual settler, under the act. of the $d 
of April 1792. A great many ejectments were depending u 
the vase facts and principles; Ag and on the on pry. oth 
ejectment, at a former term, | APEIIITON: JUANES had. del 
vered a charge to the jury, coinciding, generally, with the ¢ 
struction given by -the Supreme Court of Pennsylvania, to the 
act of April 1792, from which Judge Peters dissented. It was, 
therefore, upon the recommendation of the Court, détermined 
to submit the questions, upon which the opinions of te Tag 
were opposed, to the Supreme Court of the United States, wi 
the provision made, in case of such a disagreement, by the actof 
the 29th of April 1802. 6.vol. 89. s. 6. The questions were, ac- 
cordingly, stated, at the last October term, in the following form: 


“ 1st. Whether under the act of the legislature of Pennsylvania 
passed on the 3d day of Apri/ 1792, entitled “ an act for the 
sale of the vacant lands ‘within this commonwealth:” the grantee 
by warrant of a tract of land lying “ north and” west of the 


(1) For a general view of this important controversy, see the cases reported 
ante. p. 170. The Commonwealth v. T. Coxe, 237. Attorney General v> The 
Grantees under the Act of April 1792. and ante, p. 365. Balfour's Lessee ge 
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“itivers Ohio and Alleghany, and Conewango creek,” who, by 1805. 
force of arms of the enemies of the United States, was prevented aye» 


from settling and improving the said land, and from residing 
thereon, from the 10th day of Apri/ 1793, the date of the said 
warrant, until the ist day of fanuary 1796, but who, during the 
said period, persisted in his endeavours to make such settlement 
and residence, is excused from making such actual settlement, as 
the enacting clause of the 9th section of the-said law prescribes, 
to vest a title in the said grantee. ; 


“ 2d. Whether a warrant for a tract of land, lying north and west 
of the rivers Ohio and Alleghany, and Conewango creek, granted 
in the year 1793, under, and by virtue of the act of the legisla- 
ture of Pennsylvania, entitled “ An Act for the sale of vacant 
lands, within this commonwealth,” to a person, who by force of 
arms of the enemies of the United States, was prevented from 
settling and improving the said land, and from residing thereon, 
from the date of the said warrant, until the first day of Fanuary 
1796, but who, during the said period, persisted in his endeavours 
to make such settlement and residence, vests any, and if any, 
what title in or to the said land, unless the said grantee shall 
after the said prevention ceases, commence, and within the space 
of two yeats thereafter clear, fence and cultivate, at least two acres 
contained in his said survey, erect thereon a messuage for the 
habitation of man, and reside or cause a family to reside thereén, 
for the space of five years next following his first settling the same, 
the said grantee being yet in full life. ' 

“3d. Whether a grantee in such warrant as aforesaid, who 
has failed to make such settlement as the enacting clause of the 
said ninth section requires, and who is not within the benefit of the 
proviso, has thereby forfeited his right and title to the said land, 
until the commonwealth has taken advantage of the said forfei- 
ture, so as to prevent the said grantee from recovering the pos- 
session of said land in ejectment, against a person who, at any 
time after two years from the time the prevention ceased, or at 
any subsequent period, has settled and improved the said land 
and has ever since been in possession of the same.” 


The questions were argued in the Supreme Court, at February 
term 1805, by E. ye Ingersoll, Lewis and Dallas, for 
the plaintiff; and by Af‘ Kean (attorney general of Pennsylvania) 
and W. Tilghman, for the defendant. 


The opinion of the Court was delivered by the Chief Fustice, 
in the following manner. 


Marsua 1, Chief Fustice. The questions which occurred in 
this case, in the Circuit Court of Penzsylvania, and on which the 
opinion of this court is required, row out of the act passed by 

Vor. IV. 3K ; the 
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Cases Rutep AND ADJUDGED IN THE 


1805. the legislature of that state, entitled “ An Act for the sale: of the 
wey— vacant lands within this commonwealth.” 





The ninth section of that act, on which the case princi 
depends, is in these words: * And be it further enacted by the 
“ authority aforesaid, that no warrant or survey, to be issued or 
** made in pursuance of this act, for lands lying north and west of 
“ the rivers Ohio and Alleghany and Conewangocreek, shall vest any 
“* title in or te the lands therein mentioned, unless the grantee has, 
“* prior to the date of such warrant, made, or caused to be made, or 
** shall, within the space of two yearsnext after the date of the same, 
** make, or cause to be made, an actual settlement thereon, by 
“ clearing, fencing and cultivating at least two acres for every 
“* hundred acres contained in one survey, erecting thereon a 
“ messuage for the habitation of man, and residing, or causing q 
‘‘ family to reside thereon, for the space of five years mext fol- 
‘* lowing his first settling the same, if he or she shall so long live; 
“and that in default of such actual settlement and residence, 
it shall and may be lawful to and for this commonwealth to 
“‘ issue new warrants to other actual settlers for the said la 
‘* or any part thereof, reciting the original warrants, and ‘that ac. 
“ tual settlements.and residence have not been made in pursy- 
ance thereof, and so as often as defaults shall be made, for the 
‘‘ time and in the manner aforesaid, which new grants shall, be 
under and subject to all and every the regulations contained 
in this act. Provided always, nevertheless, that if any such ac« 
tual settler, or any grantee in any such original or succeedi 
warrant, shall by force of arms of the enemies of the United 
States, be prevented from making such actual settlement, or be 
driven therefrom, and shall persist in his endeavours to make 
such actual settlement as aforesaid, then, in either case, he - 
“ and his heirs shall be entitled to have and to hold the said 
*“« lands, in the same manner as if the actual settlement had been 
“ made and continued.” 

The questions to be considered, relate particularly to the pro- 
viso of this section; but, to construe that correctly, it will be ne- 
cessary to understand the enacting clause, which states what is to 
be performed by the purchaser of a warrant, before the title to 
the lands described therein, shall vest in him. 

Two classes of purchasers are contemplated. 

The one has already performed every condition of the sale, and 
is about to pay the consideration money ; the other pays the con- 
sideration money in the first instance, and is, afterwards, to per- 
form the conditions, They are both described in the same sen- 
tence, and, from each, an actual settlement is required as indis- 
pensable to the completion of the title. In describing this actual 
settlement, it is declared that it shall be made im the case of a 
warrant previously granted, within two years next after the date 
of such warrant, “ by clearing, fencing, and cultivating at least 
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“two acres for every hundred acres contaimed in one survey, 1805. 
# erecting thereon a messuage for the habitation of man, and re- Key 


* siding or causing a family to reside thereon for the space of 
* five years next following his first settling of the same, if he or 
« she shall so long live.” 

The manifest impossibility of completing a residence of five 
years within the space of two years, would lead to an opinion, 
that the part of the description relative to residence, applied to 
those only who had performed the condition before the payment 
of the purchase money, and not to those who were to perform it 
afterwards. But there are subsequent parts of the act, which will 
not admit of this construction, and, consequently, residence is a 
condition required from the person who settles under a warrant, 
as well as from one who entitles himself to a warrant by his set- 


_ tlement. 


The law, requiring two repugnant and incompatible things, is 
incapable of receiving a literal construction, and must sustain 
some change of language to be rendered intelligible. This change, 
however, ought to be as small as possible, and with a view to the 


‘sense of the legislature, as manifested by themselves. The read- 


ing, suggested by the counsel for the plaintiff, appears to be most 
reasonable, and to comport best with the general language of the 
section, and with the nature of the subject. It is by changing the 
participle into the future tense of the verb, and: instead of “+ and 
“ residing or causing a family to reside thereon,” reading, and shall 
reside, &c. The effect of this correction of language, will be to 
destroy the repugnancy which exists in the act as it stands, and 
to reconcile this part of the sentence to that which immediately 
follows, and which absolutely demonstrates that, in the view of 
the legislature, the settlement and the residence consequent 
thereon, were distinct parts of the condition; the settlement to 
be made within the space of two years from the date of the war- 
rant, and the residence in five years from the commencemeng of 
the settlement. 

This construction is the more necessary, because the very words 
“such actual settlement and residence,” which prove that resi- 
dence is required from the warrantee, prove, also, that settlement 
and residence are, in contemplation of the law, distinct operations. 
In the nature of things, and from the usual import of words, they 
are, also, distinct. To make a settlement, no more requires a re- 
sidence of five, than a residence of five hundred, years: and, of 
consequence, it is much more reasonable to understand the le- 
gislature as requiring the residence for that term, in addition to 
a settlement, than as. declaring it to be a component part of a 
settlement. : 

The meaning of the terms, settlement and residence, being 
understood, the Court will proceed to consider the ana x 
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That part of the act treats of an actual settler, under whicly 
term is intended as weil the person who makes his settlement the 
foundation of his claim to a warrant, as a warrantee, who had 
made an actual settlement in performance of the conditions an. 
nexed to his purchase, and if “any grantee in any such original 
“or succeeding warrant,” who must be considered as contra 
distinguished from one who had made an actual settlement. Per 
sons thus distinctly circumstanced, are brought together in the 
same sentence, and terms are used appropriated to the situas 
tion of each, but not applicable to both. Thus, the idea of “an 
** actual settler,” “* prevented from making an actual settlement,” 
and, after ‘+ being driven therefrom,” “ persisting in his endea. 
vours’” to make it, would be absurd. To apply to each class of 


purchasers, all parts of the proviso, would involve a contradiction ~ 


in terms. Under such circumstances, the plain and natural mode 


of construing the act, is to apply the provisions, distributively, to # 


the description of persons to whom they are adapted, reddendo 
singuda singulis. The proviso, then, would read thus, * Provided 
“ akways, nevertheless, that if any such actual settler, shall be 
‘‘ driven from his settlement, by force of arms of the enemies of 
“‘ the United States; or any grantee, in any such original or suc~ 
“« ceeding warrant, shall by force of arms of the enemies of the Uni. 
‘ ted States, be prevented from making such actual settlement, and 
*¢ shall persist in his endeavours, to make such actual settlement as 
‘ aforesaid, then, in either case, he and his heirs shall be entitled 
“ to have and to hold the said lands, in the same manner as if 
“ the actual settlement had been made and continued.” The 
two cases are the actual settler, who has been driven from his 
settlement, and the warrantee, who has been prevented from 
making a settlement, but has persisted in his endeavours to make 
one. ) 

It is perfectly clear, that in each case, the proviso substitutes 
something for the settlement to be made within two years, from 
the date of the warrant, and for the residence to continue five 
years, from the commencement of the settlement, both of which 
were required in the enacting clause. What is that something? 

The proviso answers, that in case of “an actual settler,” it 
is his being “ driven from his settlement, by force of arms of the 
enemies of the United States,” and in case of his being a grantee of 
a warrant, not having settled, it is “ persisting in his endeavours 
to make such actual settlement.” In neither case is residence, or 
persisting in his endeavours at residence, required. Yet the legis 
lature had not forgotten, that by the enacting clause, residence 
was to be added to settlement; for in the same sentence they say, 
that the person who comes within the proviso, shall hold the land 
‘as if the actual settlement had been made and continued.” 

It is contended on the part of the defendant, that as the time, 
during which persistance shall continue, is not prescribed, the per- 
son 
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gon'claiming the land, must persist until he shall have effected 1805. 
poth his settlement and residence, as required by the enacting 


dause of the act: that is, that the proviso dispenses with the 
time, and only with the time, during which the condition is to 
be performed. 

the words are not only inapt for the expression of such an 
intent; they absolutely contradict it. 

If the proviso be read so as to be intelligible, it requires no- 
thing from the actual settler who has been driven from his settle- 
ment. He is not to persist in his endeavours at residence, or in 
other words, to continue his settlement, but is to hold the land. 
From the warrantee who has been prevented from making a set- 
tlement, no endeavours at residence are required. He is to 
# persist in his endeavours,” not to make and to continue such 
actual settlement, but “‘ to make such actual settlement as afore- 


*@ said.” And if he does persist in those endeavours, he is to hold 
the land “ as if the actual settlement had been made and conti- 


nued.” The construction of the defendant would make the 
legislature say, in substance, that if the warrantee shall persist in 
endeavouring to accomplish a particular object, until he does ac- 
complish it, he should hold the land as if he had accomplished it. 
But, independent of the improbability that the intention to dispense 
only with the time, in which the condition was to be performed, 
would be expressed in the language which has been noticed, 
there are terms used, which seem to restrict the time, during 
which a persistance in endeavours is required. The warrantee 
is to persist in his endeavours “ to make such actual settlement 
“ as aforesaid:” now, “ such actual settlement as aforesaid” is an 
actual settlement within two years from the date of the warrant, 
and as it could only be made within two years, a persistance in en- 
deavouring to make it, could only continue for that time. 

If after being prevented from making an actual settlement, and 
persisting in endeavours, those endeavours should be successful 
within the two years; after which the person should be driven off, 
it is asked what would be his situation? 

The answer is a plain one. By persisting, he has become an 
actual settler; and the part of the proviso which appliesto actual 
settlers protects him. 

If after the two years he should be driven off, he is still pro- 
tected. The application of external violence dispenses with resi- 
dence. The court feels itself bound to say so, because the proviso 
contains a substitute, which, in such a state of things, shall be 
received instead of a performance of the conditions required by 
the enacting clause; and of that substitute residence forms no 


In a great variety of forms and with great strength, it has been 
argued, that the settlement of the country was the great object of 
the act; and that the construction of the plaintiff would defeat 
that object. 


That 
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Caszes RULED AND ADJUDGED In THE 
That the exclusive object of an act to give lands to settlers, 


i would ‘be the settlement of the country, will be admitted ; by 


that an act tosell lands tosettlers, must have for its exclusive object 
the settlement of the country, cannot be so readily conceded. In at, 
tempting to procure settlements, the treasury was certainly not for. 
gotten. How far the two objects might be consulted, or how fay 
the one yielded to the other, is only to be inferred from the words 
in which the legislative intention has been expressed. How far 
the legislature may have supposed the peopling of the district jy 
question to have been promoted by encouraging actual settle 
though a subsequent residence on them should be rendered im, 

ticable by a foreign enemy, can only be shown by their owg 
eae. At any rate, if the legislature has used words dig, 
pensing with residence, it is not for the court to say they could 
not intend it, unless there were concomitant expressions, which 
should explain those words, in a mannér different from their op. 
dinary import. There are other considerations in favour. of the 
coristruction to which the court is inclined. 

This is a contract, and although a state is a party, it ought t 
be consirued according to those well established principles which 
regulate contracts generally. 

The state is in the situation of a person, who holds forth to the 
world the conditions, on which he is willing to sell his property, 

If he should couch his propositions in such ambiguous terms 
that they might be understood differently: in conseqyence of 
which sales were to be made, and the purchase money paid, he 
would come with an ill grace into court to insist on a latent and 
obscure meaning, which should give him back his property, and 
permit him to retain the purchase money. All those princi 
of equity and of fair dealing, which constitute the basis of judicial 
proceedings, require that courts should lean against such a cop 
struction. 

It being understood that the opinion of the court on the two 
first questions, has rendered a decision of the third unnecessary, 
no determination respecting it has been made. (1) 

It is directed that the following opinion be certified to the cit 
cuit court. 

1. That it is the opinion of this Court, that under the acta 
the legislature of Pennsylvania passed the third day of April 
in the year of our Lord one thousand seven hundred and ninety 
two, entitled “ An act for the sale of vacant lands within ths 
commonwealth,” the grantee, by a warrant, of a tract of land 
lying north and west of the rivers Ohio and Alleghany and Cont 
qwango creek, who by force-of arms of the enemies of the United 


(1) Although ne opinion was publicly delivered, on the third question, i 
was understood, that the subject had been generally considered by the Comm 
and my info: mation (which does not, however, proceed from the judges them 
selves) states the result to have been favourable to the grantee. Suet 
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the said land, 1805, 
and from residing thereon from the tenth day of April one thou- —y=s ~ 
sand seven hundred and ninetyethree, the date of the said warrant, 
until the first day of fanuary in the year one thousand seven 
hundred and ninety-six, but who during the said period persisted 
in his endeavours to make such settlement and residence, is ex- 
cused from making such actual settlement as the enacting clause 
of the ninth section of the said law prescribes, to vest a title in 
the said grantee. 

2. That it is the opinion of this court, that a warrant for a tract 
ofland lying north and west of the rivers Ohio and Alleghany and 
Conewango creek, granted in the year one thousand seven hun- 
dred and ninety-three, under, and by virtue of the act of the le- 

islature of Pennsylvania, entitled, “ An act for the sale of vacant 
* lands within this commonwealth,” to a person who, by forcé of 
dtms of the enemies of the United States, was prevented from set- 
tling and improving the said land, and from residing thereon, from 
the date of the said warrant until the first day of fanuary in the 
year 1796; but who, during the said period, persisted in his endea- 
yours to make such settlement and residence, vestsinsuch grantee a 
feesimple inthe said land; althoughafter the said prevention ceased, 
he did not commence, and, within the space of two years there- 
after clear, fence, and cultivate, at least two acres for every hun- 
dred acres contained in his survey for the said land, and erect 
thereon a messuage for the habitation of man, and reside, or 
cause a family to reside thereon, for the space of five years next 
following his first settling of the same, the said grantee being yet 
in full lite. 

Upon this opinion of the Supreme Court, the cause was again 
brought before a jury; the title was legally deduced from ‘the 
state to the lessor of the plaintiff; and the facts of a prevention 
from making an improvement and settlement, under the 9th sec- 
tion of the act of April 1792, by a subsisting Jndian war, as well 
as the facts of a persistance in the endeavour to make such im- 
provement and settlement, were established, in detail, as they 
appear in the case of The Commonwealth v. Coxe, ante. p. 170. 
After argument, by Ingersoll, E. Tilghman, Lewis, and Dallas, 
for the plaintiff; and by M‘Kean, W. Tilghmangand M. Levy, 
for the defendant, the following charge was delivered to the jury. 


Wasuincton, Fustice. The plaintiff appears before you with 
aregular paper title from the warrant to the patent. 

When this cause was tried before, the counsel for the defend- 
ant insisted, that the plaintiff’s title was built upon a contract, 
which he had not complied with, that he was to make a settle- 
ment, such as the enacting clause of the 9th section requires, un- 
less prevented from doing so, by the enemies of the United States; 
in which latter case, he was not only to prove a persistance in en- 
deavours 
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1805. deavours to make the settlement, during the period of the war; 
\—_— but was to go on to make it, after the prevention ceased. | This 


uestion was so difficult, as to divide, not only this Court, but 
the Courts of this state. The question was adjourned to the Sy. 
preme Court, who have decided, that a warrantee, who,from April 
1793, to the 1st of fanuary 1796, was prevented, by the enemies 
of the United States, from making such settlement as the law re. 
quired, but who, during that period, persisted in his endeavours 
to make such settlement, is entitled to hold his land in fee sim. 
ple, although, after the prevention ceased, he made no attempt to 
make such settlement. This we must consider as the law of the 
land, and govern our decision by it. 

The questions then are, ; 

ist. Was the Holland Company, from Apri/ 1793, to Fanuary 
1796, prevented from making their settlement? and, 

2d. Did they persist in endeavours, during that period, to 
make it? 

What is the legal meaning of prevention, and persistance in 
endeavours? Were they prevented, and did they persist, within 
this meaning? The first are questions of law, which the Court 
are to decide; the latter are questions of fact, proper for your 
determination. What were they prevented from doing, in order 
to excuse them? The answer is, from clearing, fencing, and culti. 
vating, two acres of land in every hundred acres contained in their 
warrant, from building a house thereon, fit for the habitation of 
man, and from residing, or causing a family to reside thereon, 
To what extent were their endeavours to go? The answer is, to 
effect these objects. It was not every slight or temporary danger, 
which was to excuse them from making such settlement, but such 
as a prudent man ought to regard. The plaintiffs stipulated to 
settle as a society of husbandmen, not as a band of soldiers. They 
were not bound to effect every thing which might be expected 
from military men, whose profession is to meet, to combat, and 
to overcome danger. To such men it would be a poor excuse, to 
say, they were prevented by danger, from the performance of 
their duty. The husbandman flourishes in the less glorious, but 
not less honourable, walks of life. So far from the legislature ex. 
pecting, that they were to brave the dangers of a savage enemy, 
in.order to effect their settlements, they are excused from making 
them, if such dangers exist. But they must persist in their en- 
deavours to make them, that is, they are to persist if the danger 
is over, which prevented them from making them. For it would 
be a monstrous absurdity to say, that the danger, which, by pre- 
venting them from making the settlements, would excuse them, 
would not, at the same time, excuse them from endeavours to 
make them, so long as it existed. It would be a mockery to say, 
that I should be excused from putting my finger into the blaze of 
this candle, provided I would persevere in my endeavours to do 


It, 
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it, because, by making the endeavours, I could do it, although 1805. 
the consequences would be such as I was excused from incurring. —\~—— 


If, then, the company were prevented from making their settle- 
ments, by dangers from.a public enemy, which no prudent man 
would or ought to encounter, and if they made those endeavours, 
which the same man would have made, to effect the object, they 
have fully complied with the proviso of the 9th section, How 
then are the facts? That a public war between the United States 
and the Indian tribes, subsisted from Apri/ 1793, and previous to 
that period, until late in 1795, is not denied; and, though the 
at theatre of the war lay far to the north west of the land in 
Sapute, yet it is clearly proved, that this country, during this pe- 
riod, was exposed to repeated irruptions of the enemy, killing 
and plundering such of the whites as they met with, in situations 
where they could not defend themselves. What was the degree 
of danger produced by those hostile incursions, can only be esti- 
mated by-the conduct of those, who attempted to face it. We find 
them sometimes working out in the day time in the neighbour- 
hood of the forts, and returning within their walls, at night, for 
protection; sometimes giving up the pursuit in despair, and re- 
tiring to the settled parts of the country; then returning to this 
country, and again abandoning it. We sometimes meet with a 
few men hardy enough to attempt the cultivation of their lands, 
associating implements of husbandry, with the instruments of war, 
the character of the husbandman, with that of a soldier; and yet 
I do not recollect any instance, where, with this enterprising, dar- 
ing spirit, a single individual was enabled to make such a settle. 
ment as the law required. You have heard what exertions were 
made by the Holland company, you will consider what was the 
state of that country during the period in question, you will ap- 
ply the principles laid down by the Court to the evidence in the 
cause, and then say, whether the title is with the plaintiff or not, 


J Verdict for the plaintiff. 
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CIRCUIT COURT, 


PENNSYLVANIA DISTRICT. 





October Term 1805. 


Present WasuincTon, Associate Judge of the Supreme Court, 
Perers, District Judge. 





Penn’s Lessee versus Klyne. 


B* an act of the General Assembly of Pennsylvania, passed 
on the 27th day of November 1779 (1 vol. State Laws, 622. 
Dall. edit.) the estates of the late proprietaries were vested in the 
commonwealth, subject to the following proviso: 

“ Sect. 8. Provided also, That all and every the private estates, 
lands and hereditaments, of any of the said proprietaries, whereof 
they are now possessed, or to which they are now entitled, in 
thew private several rightor capagity, by devise, purchase or de- 
scent; and likewise allthe lands called and known by the name of 
the proprietary tenths or manors, which were duly surveyed, and 
returned into the Land-office, on or before the fourth day of Fuly, 
in the year of our Lord one thousand seven hundred and seven- 
ty-six, together with the quit or other rents, and arrearages of 
rents, reserved out of the said proprietary tenths or manors, or 
any part or parts thereof, which have been sold, be confirmed, ra- 
tified and established for ever, according to such estate or estates 
therein, and under such limitations, uses and trusts, as in and by 
the several and respective ¥eservations, grants and conveyances 
thereof, are directed and appointed.” 


The present suit, and a number of other ejectments, were: 


brought for tracts of land, lying in Yoré county; in all of which, 
the general question was, whether the land was included in a tract 
called and known by the name of a proprietary manor, duly sur- 
veyed 
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veyed and returned into the land-office, on or before the 4th day 
of Fuly 1776? 

e title of the lessor of the plaintiff to the premises in dispute, 
was regularly deduced from the charter of Charles the 2d to 
William Penn, (1) provided there was a manor called and: known 
by the name of Springetsbury, duly surveyed and returned, ac- 
cording to the'terms and meaning of the act of November 1779. 

The material facts, upon the controverted point, were these : 
At the time that Sir William Keith was governor of the province, 
the controversy between the proprietor and Lord Baltimore had 
arisen; and many persons from Jéary/and intruded upon the ad- 


jacent lands in Pennsylvania. Under the pressure of these intru- 


sions, Sir Wiliam, on the 18th of une 1722, issued a warrant 
to fohn French, Francis Worley and fames. Mitchell, in which 
he recited, “* that the three nations of Jndians on the north side 
of Susquehanna are much disturbed, and the peace of the colony 
in danger, by attempts to survey land on the south west bank of 
the river, over against the Jndian towns and settlements, without 
any right, or pretence of authority, so to do, from the proprietor, 
unto whom the lands unquestionably belong; that it is agreeable 
to treaty and usage to reserve a sufficient quantity of land, on the 
south-west side of the Susquehanna, within the proprietor’s land, 
for accommodating the said Jndians: and that the Indians had re- 
quested, at atreaty, held on the 15th and 16th instant, that a large 
tract of land, right against their towns on Susquehanna might be 
surveyed for the proprietor’s use only; because, from his bounty 
and goodness, they would always be sure to obtain whatsoever 
was necessary and convenient for them, from time to time.” Sir 
William’s warrant then proceeded, that “ by virtue of the powers 
wherewith he is entrusted for the preservation of his majesty’s 
peace in this province, and with a due respect and regard to the 
propietor’s absolute title, and unquestionable rights, he directs 
and authorises, the persons named in the warrant, to cross and 
survey, mark and locate, 70,000 acres in the name and for the use 
of Springet Penn Esq., which shall bear the name, and be called 
themanor, of Springetsbury: beginning upon the south-west 
bank, over against Conestogoe creek; thence W.S. W. 10 miles; 
thence N.- W. by N. 12 miles; thence E. N. E. to the upper- 
most corner of a tract called Newberry; thence S. E. by S. along 
the head line of Newberry, to the southern corner tree of New- 
berry; thence down the side line of Newberry E. N. E. to the 
Susquehanna; and thence down the river side to the place of be- 
ginning: And to return the warrant to the governor and council 
of Pennsylvania.” ‘The survey being executed on the 19th and 
20th of Fune, was returned to the/council, on the 21st of Fune 
1722, according to the following boundaries: “ From a red oak, 


(1) The original charter was given in evidence upon the trial. 
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1805. “ by a run’s side, called Penn’s run, marked S. P. W.S. W. 10 
wy “ miles to a chesnut by a run’s side called French’s run, marked 


“ §. P.; thence N. W. by N, to a black oak. marked 5S. P. 12 
“ miles; thence E. N. E. to Sir. Wm. Keith’s western corner 
“ tree in the woods 8 miles; thence along the S. E. and N. E, 
t* lines of Sir Wm. Keith’s tract called Newberry to the Susque. 
‘‘ hanna; and thence along the river side to the place of begin. 
“ ning; containing 75,520 acres.” 

Sir William Keith having communicated these proceedings 
to the council, on the secohd of Fuly 1722, it was.thereupon 
declared, that “so far as they concerned, or touched, with 
“‘ the proprietary affairs, they were not judged to lie before the 
“ Board;” which acted as a council of state, and notas:cOmmis- 
sioners of property. Col. French (one of the surveyors who exe. 
cuted the warrant) then undertook to vindicate the conduct of 
Sir Wm. Keith to the council, stating that “ the warrant specified 
“ his true reasons; and that it. was, under all circumstances, the 
“ only effectual measure, for quieting the minds of the Indians, 
“and preserving the public peace.” The warrant and survey, 
however, could not be returned into the land-office at that time; 
for, it was said, that the land-office continued shut from the death 
of W. Penn m 1718, until the arrival of 7. Penn im 1732: nor 
does it appear, that they were ever filed in the land-office, at any 
subsequent period. 

In order to resist the Maryland intrusions, encouragement was 
offered by Sir W. Keith, and accepted, by a number of Germans, 
for forming settlemefts on the tract, which had been’thus sur. 
veyed; and in October 1736, Thomas Penn having purchased the 
Indian claim to the land, empowered Samuel Blunston to grant 
licences for 12,000 acres (which was sufficient to satisfy the ri 
of those who had settled, perhaps, fifty in number) within the 
tract of land “commonly called the manor of Springetsbury,” 
under the invitations of the governor. But in addition to such set- 
tlers, not only the population of the tract im dispute, but of the, 


neighbouring country, rapidly imcreased. 


The controversy with Maryland was finally settled in the year 
1762, at which time fames Hamilton was governor of the pro. 
vince; and, on the 21st of May of that year, he issued a warrant 
of re-survey, in which it was set forth, “ that in pursuance gf the 
** primitive regulations, for laying out lands in the province, W. 
“* Penn had issued a warrant, dated the 1st of September 1700, to 
“ Edward Pennington, the surveyor. gencral, to survey for the 
“ proprietor, 500 acres of every township of 5000 acres; and, 
** generally, the proprietary one tenth of all lands laid out, and to 
“ be laid out; that like warrants had been issued by the succes 
“* sive proprietaries to every succeeding surveyor general; that’ 
“ the tracts surveyed, however, are far short of the due propor- 
“ tions of the proprietary; that, therefore, by order of the then 
“ commissioners 





ba 


= 


Frere egeeg eR ReERaEYU 


es 


ot 





(00, to 
or the 


and to 
uCcces- 


ropor- 
e then 
soners 





Cracurt Court, Pennsyitvanra District. 


405 


“ commissioners of property, and in virtue of the general warrant 1805. 
«aforesaid to the then surveyor general, there was surveyed for \aomgud 
“ the use of the proprietor on the 19th and 20th of Fune t722,a 
« certain tract of land, situate on the west side of the river Sus- 
“ guehanna, then in the county of Chester, afterwards of Lancas- 
“ ter, and now of York, containing about 70,000 acres, called and 
“ now well known by the name of the manor of Springetsbury; 
“that sundry Germans and others afterwards seated them- 
« selves by leave of the proprietor on divers parts of the said 
“ manor, but confirmation of their titles was delayed on account 
« of the Indian claim; that on the 11th of October 1736, the In- 
« dians released their claim, when (on the 30th of October 1736) 
“ a licence was. given to each settler (the whole grant computed 
# at 12,000 acres) promising patents, after surveys should be 
“ made; that the survey of the said tract of land is either lost, or 
* mislaid; but that from the well known settlements and im- 
“ provements made by the said licenced settlers therein, and the 
“many surveys made round the said manor, and other proofs 
“ and circumstances, it appears that the said tract is bounded E. 
“ by the Susquehanna, W. by a north and south line west of the 
“Jate dwelling plantation of Christian Elstor, called Oyster, a li- 
“cenced settler, N. by a line nearly east and west distant 
“ about three miles north of the present great roads, leading from 
“Wright's ferry thtough York- Town by the said Christian Oys- 
“ter’s plantation to Monockassy; S. by a line near east and 
“ west distant about three miles south of the great road aforesaid; 
“ that divers of the said tracts and settlements within the said 
“ manor, have been surveyed and confirmed by patents, and ma- 
“ny that have been surveyed remain to be confirmed by patents, 
“ for which the settlers’ have applied; that the proprietor is de- 
“ sirous, that a complete draft, or map, and return of survey of 
“ the said manor shall be replaced and remain for their and his 
“use, in the surveyor general’s office, and also in the secre- 
“tary’s office; that by special order and direction a survey 
“ for the proprietor’s use was made by Thomas Cookson, deputy 
“ surveyor (in 1741) of a tract on both sides of the Codorus, 
“ within the said manor, for the scite of a town, whereon York- 
“> Town has since been laid out and built, but no-return of that 
“ survey being made, the premises were re-surveyed by George 
“ Stevenson, deputy surveyor (in December 1752) and found to 
“ contain 4362 acres.” After this recital the warrant directed the 
surveyor general “ to re-survey the said tract, for the proprietor’s 
“use, as part of his one-tenth, in order that the bounds and lines 
“ thereof may be certainly known and ascertained.” On the 13th 
of May 1768, the governor’s secretary, by letter, urged the sur- 
veyor general to make a survey and return of the outline of the 
manor at least; the survey was accordingly executed on the 12th 
and 30th of ¥une; and the plat was returned into the land-office, 
and, also, into the secretary’s office on the 12th of Fuly 1768, 
containing 











1805. containing 64,520 acres; a part of the original tract. of 70,009 
iamy~/ acres having been cut off, under the ment between Pen, 
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and Baltimore, to satisfy the claims of Maryland settlers. 


On the trial of the cause, evidence was given on each side, tp 
maintain the opposite positions, respecting the existence or nop. 
existence of the manor of Springetsbury, from public instruments; 
from the sense expressed by the proprietaries, before the revoly. 
tion, in their warrants and patents; from the sense expressed by 
the warrants and patents issued since the revolution; from the 
practice of the land-office; and from the current of public opinion, 


The general ground taken by the plaintiff’s counsel (EZ. Tilgh. 
man, Lewis, and Rawle) was, 1st. That the land mentioned iq” 
the declaration is a part of a tract called, or known by the name of 
a proprietary manor. 2d. That it was a proprietary manor 
surveyed, within the true intent and meaning of the act of ‘the 
general assembly. And, 3d. That the survey was duly made and 
returned before the 4th of July 1776. 


The defendant’s counsel (M‘Kean, attorney general, Hopkins 
and Dailas) contended, 1st. That Sir Wm. Keith’s warrant. be. 
ing issued in 1722, without authority, all proceedings on it were 
absolutely void; and that neither the warrant, nor survey, had ever 
been returned into the land-office. 2d. That governor Hamilton's 
warrant was issued in 1762, to re-survey a manor, which had 
never been legally surveyed, and was, in that respect, to be re: 
garded as a superstructure without a foundation. 3d. That the 
recitals of governor Hamilton’s warrant are not founded in fact; 
and that considering the survey, in pursuance of it, as an original 
survey, it was void, as against compact, law, and justice, that the 
proprietor should assume for a manor, land, that had been pre. 
viously located and settled by individuals. 


The following charge was delivered to the jury: 


Wasuincton, Fustice. In this cause there are two questions, 
ist. Have the lessors of the plaintiffs a title to the land in question, 
If they have, 2d. Has the defendant a better right? 

ist. The lessors of the plaintiffs, or those under whom they claim, 
were once the sole owners and proprietaries, not only of the go- 
vernment, but of the soil, of Pennsylvania, not in a political, but 
in their private and individual capacities; not as trustees for the 
people, as to the whole, or any part of the soil, but in absolute 
fee simple, for their individual uses, and this right was no other 
wise defined, by concessions on agreements, by William Penn, ot 
his descendants, than to render them trustees for such individuals, 
as should acquire equitable rights, to particular portions of land, 
under general or special promises, rules and regulations, which 
they may, from time to time, have entered into and cones 
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Their right to appropriate lands to their own use, was not de- 1805. 
rived from, or foun upon, any such rules or'concessions, but —-+— 


flowed from their original chartered rights, which bestowed upon 
them the whole of the soil. But as it was their interest to encourage 
the population and settlement of the province, they erected an 
office, and laid down certain rules for its government, and the 
rmment of those who might wish to acquire rights to the un- 
iated lands in the province, reserving to themselves a right 

to appropriate one tenth of the whole to themselves, for their pri- 
yate and individual uses. From hence the following principles 
gesulted: that all persons, complying with the terms thus held 
out, acquired a right to the proportion of land, thus appropriated, 
not only against other individuals, who might thereafter attempt 
to appropriate the same land, but even against the proprietor 
himself, unless he had previously, and by some act of notoriety, 
evidenced his intention to withdraw such land from the general 
mass of property, and to appropriate it to his individual use. As 
anecessary consequence of this principle, whenever such was his 
intention, or was made known by a warrant of appropriation and 
a survey, to make out, and locate the ground thus withdrawn, 
this was notice to all the world, that no right to the land, thus 
laid off for the proprietaries, could be acquired by individuals, 
without a special agreement with the proprietaries, which might, 
ormight not, be upon the common terms, as the proprietors might 
choose. But if before such special appropriation by the proprieta- 
ries, an individual had, in compliance with the office rules, 
appropriated a tract, within the bounds of the tract thus laid off 
for the proprietaries, such prior appropriation, would no other- 
wise affect the rights of the proprietaries, than in relation to the 
particular tracts thus claimed. His right to the residue, remained 
unaffected. On this ground the right of the first proprietor stood 
at the time of his death, and so continued to exist, in his legal 
representatives, until the year A. D. 1779, when a law of this state 
was passed, divesting the proprietaries of all their estate, right and 
title, in, or to, the soil of Pennsylvania, and vesting the same in the 
Commonwealth. But in this law, certain portions of land, within 
the Commonwealth are excepted, and the right of the proprieta- 
ties, to such portions, is confirmed and established forever. The 
lessors of the plaintiffs, who most undoubtedly are entitled to all 
the rights of the proprietaries, are compelled to date their title, 
from this law; and therefore it is necessary for them to show, that 
the land in question, is part of a tract of land, called and known 
by the name of a proprietary-tenth or manor; which was duly sur- 
veyed, and returned into the land-office, on or before the 4th of 

1776. . 

ey are to prove, 1st, that this was in 1779 called and known 

by the name of a proprietary-tenth or manor. The words of the 
law are peculiar. As to their private rights, they must be such 
whereot 
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whereof they were in 1779 possessed, or to which they wer 
entitled. But as to the tenths or manors, it was sufficient if they 
were known by that name, and had peen surveyed and mal 
before the 4th of fuly 1776. These expressions respecting the 
manors, were rendered necessary, to avoid giving the word manor 
a technical meaning; for there were no manors, in a legal acce 
tation of the word, im this state, but there were many tracts of lang 
appropriated to the separate use of the proprictaries, to which this 
name had been given. The first inqoiy therefore, under this 
head, is, was the land in question part of a tract of land calle 
and known as a manor, in the year 1776 or 1779? To prove thip 
fact, the licences granted by Thomas Penn, in 1736, to about 59 
settlers, in different parts of the first, as well as second, survey, @ 
which this is called the manor of Springetsbury, is strongly relied 
upon, to show, that, even at. that early period, it had acquired ¢ 
name: The tenor of the. warrants afterwards granted for lands 
within this manor, varying from the terms of the common wa 
and this variance proved by witnesses, as marking this for mang 
land: The testimony of witnesses to show that the west line of thiy 
manor was always reputed to go considerably beyond York 
Oyster’s. The practice of surveyors and public officers, wheneve 
warrants were issued to survey lands in the manor. But even if 
this tract of land had never acquired the name of a manor, prig 
to 1768, the survey made of it in that year, as a manor, is condy 
sive. From that period it acquired, by matter of record, the nam 
of a manor; and so it appears, by the evidence in the cause, it wa 
called and known. 

2d. Was it duly surveyed and returned into the land office be 
fore the 4th of Fuly 1776? That it was surveyed in 1768, is 
admitted ; but, it is contended, that it was not duly surveyed. Itis 
so contended, because it was surveyed in 1722. That surveyit 
is said, was void, because made without authority, was no 
executed by the surveyor general, and was returned into the coungil 
of state’s office. That survey then being void, it is said, vitiates the 
survey of 1768: the former being considered as the foundation, 
and the latter as the superstructure. The survey of 1768 is-exe 
cuted, it is argued, under a warrant of re-survey im 1762, and 
consequently the repetition of an act which has no validity, canng 
give it validity. It is further argued, that the recital of the lossa 
the survey of 1722, is a mere pretence, a fraud, to enable th 
proprietaries to exchange bad land for good. Now I do not m 
derstand this kind of logic: it is far too refined for the sobet 
judgment of men who have to decide. If the invalidity of the fint 
survey can have any effect upon the second, I should suppose t 
would establish it beyond all doubt; because, if the first survey #8 
good, and if the warrant of 1762 was merely an order to retract 
the lines of that survey, the counsel might, with some plausibility 
at least, argue that the surveyor was bound to pursue the lines rs 
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the lines of the former survey; and this would give colour to his 1805. 
observations, founded on the mistake of the public officers, as to Gepus 


the proper lines'of the survey. But if the first survey was-unau- 
thorized, and utterly void; then the second could not, in the nature 
ofthings,y be a resurvey. Whatever words were used in the warrant, 
ther¢ smo magic in that word. If there never was a former survey, 
there could beno resurvey; and consequently the survey, of 1768, . 
was:an.original survey, founded on a special warrant, marking out 
the lines and bounds, by which the surveyor was to go, and such 
is the fact in this case, although the survey of 1722, is referred 
to in the warrant of 1762, yet the lines to be surveyed under this 
secoud warrant, are specially described. To those he was confined, 
and had he departed from them, the survey would, unices it was 
rectified by acceptance, have:been void, as against the proprietary, 
and he might have directed it to be made again. It is not denied, 
but that the survey of 1768, is in conformity with the warrant. 
It was accepted as a valid survey, and I cannot see upon what 
und the defendants, or any other person,can now say, that it was 
void. Had not the proprietary a right to appropriate to his private 
use, the land included within the survey of 1768, in part of the 
tenth, which he had always reserved to himself? And if the 
warrant and survey makes the appropriation, what does it signify, 
whether there was a prior survey or not? or whether it was 
good or bad? True, if previously to the warrant of 1762, third 
persons had acquired a right to parcels.of this land, or had done 
so afterwards, and before the survey in 1768, (but without notice 
of the warrants,) the proprietaries would have been bound to 
make them titles, upon their complying with the terms of the 
ts to them. But this could not impeach his title to the residue 
of the land, comprehended within the lines of the survey. Upon 
the ‘whole then, the court is of opinion, that this manor was duly 
surveyed; and it is admitted, that the survey was returned into 
the land office, before the 4th of Fu/y 1776. If so, the plaintiffs’ 
title is unquestionable, 
2d. Has the defendant a better title? He claims by warrant, 
in 1747, regularly brought down to him, for 95.acres. He has no 
patent, but yet by the common law of this state, a warrant and 
survey, if the consideration be paid, is considered a legal title 
against the proprietary, as much so as if-he had a patent. If the 
consideration be not paid, then the legal title is not out of the 
proprietaries; but. stili the warrant holder has an equitable title, 
which it is in his power to render a legal one, by paying. what is 
due to the proprietaries. No proof is given of payment by the 
defendant, or any one of those under whom he claims, but you are 
called upon to presume it from length of time. Now in a case of 
this sort, there is no room for presumption, the very circumstance 
of the defendant appearing in court without a patent, or without 
shewing, or pretending, that any ever was granted, destroys the 
Vou. IV. 3G presumption, 
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1805. presumption, which length pf time might haye created. For if he 
\y~w/ had paid, he would have been entitled that moment to a patent: 


the one was the necessary consequence of the other. Men might 
long forbear to call for this confirmation of their.titles, from the 
inconvenience of paying the consideration, but that he should pay, 
and not go on to perfect his title, is altogether improbable, and cer. 
tainly not to be presumed; butif the jury could presume any thing 
from length of time, yet that presumption may be repelled, and in 
this case is. 

The deed of 1771, from Pence, the grantee, to Shultz, proved 
that he had not paid, and the deed from Shu/tz’s executors to 
Stump, in 1794, that it was’not then paid. The defendant, there. 
fore, has not a legal title to authorize a verdict in his favour; bug 
he has an equitable title, and may compel a grant, upon paying; 
or tendering, what is due to thé plaintiffs, with costs of this suit, 
And if the plaintiffs should then refuse, this court sitting m equity, 
would compel them, at the expence of paying costs. In the state 
court, I understand, the jury may make a kind of special or con 
ditional finding, in consequence of the having no court of equity, 
But this court having equitable jurisdiction, your verdict must be 
general; 


Verdict for the Plaintiffs. (1) 


Guppy et al, versus Brown. 


A COMMISSION had issued to four commissioners, jointly, 
4 to take the depositions of witnesses in England. It was ex- 
ecuted and returned by three-of, the commissioners only, two of, 
whem, however, were of the defendant’s nomination. 


At the trial of the cause, the ‘deféndant’s counsel objected to 
the reading of the depositions; and cited 1 Bac. Abr. 202. 2 Inst. 
The plaintiffs’ counsel observed, that the commission had not 
issued in the:usnal form; but insisted that as the defendant’s 


(1) As some of the persons, intérested in the ejectments brought for lands 
in Springetsbury manor, had purclrased from the state; and as the state would 
be entitled to all arrears of purchase money, if the proprietary title should not 
be established; the legislature had authorised the governor,to employ counsel 
to assist the counsel of the defendants. After the decision of the above case, 
the legislature appointed Yames Ross and Fames Hopkins, Esqrs. to take de- 
fence in the next ejectment, Penn’s lessee v. Groff, which was tried in April term 
1806; and upon the same charge, the same verdict was given. The defendant's 
counsel, having tendered a bill of exceptions, to the charge of the court, ar- 
rangemeuts were made to obtain a final decision in the Supreme Court, upona 
writ oferror. It appeats, however, from the journals, that the legislature 1s not 
disposed to interfere any further; and, I have been informed, that) terms of 
compromise have been proposed, and accepted, by the parties. 
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\ 
commissioners had attended, the objection could not be maintain- 1805. 
ed on his part. —~ 


a ae , , 

By the Courr: The objection is fatal. The commissioners do 
not derive their authority from the parties, but from the Court; 
and as it is a special authority, it must be strictly pursued. The 
powerigiven to four, carinot be well executed’ by three, commis- 
sioners. 































The evidence over-ruted. 


Ingersoll, and Tod, for the plaintiffs. 
Franklin, and Dallas, for the defendant. 


CIRCUIT COURT, ~~ 


PENNSYLVANIA DISTRICT: 


April Term 1806. 


Present W asHINGTON, an Associate Judge of the Supreme Court, | 
Perers, District Judge. 





The United States versus Richard Johns. 


HIS was a prosecution, on the 2d section of the act of con- 
gress, of the 26th of March 1804, (7 vol. 126.) which is 
expressed in these words: “ Be it further enacted, That if any 
‘* person shall, on the high seas, wilfully and corruptly cast away, 
“ burn, or otherwise destroy, any ship or vessel of which he is 
‘* owner, in part or in whole, or in anywise direct or procure the 


“ same to be done, with intent or design to prejudice any person 


“ or persons that hath underwritten, or shall underwrite, any 
“ policy or policies of insurance thereon, or if any merchant or 
‘ merchants that shall load goods thereon, or of any other ownet 

or owners of such ship or vessel, the person or persons offend- 


ing therein, being thereof lawfully convicted, shall be deemed 


and adjudged guilty of felony, and shall suffer death.” (1) 


In the course of the presecution and trial, the following points 
occurred. 

I. The defendant was brought, by Aabeas corpus, before the 
Court, holding an adjourned session, on the 8th of Fanuary 
1806, when it appeared that, on the 27th of December 1805, he 


(1) The second member of the section is so inaccurately expressed, that the 
attorney of the district thought, at first, there must have been some error of 


the press; but the secretary of state informed him, that the printed copy was. 


» found, upon a comparison, to agree exactly with the roll. See the analogous 
English statutes, 4 Gen. 1. c. 12. s. 3. 11 Geo. 1. ¢. 29. 
had 
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Gases Rutep ann Apjsupcep, kc, 
been committed by the mayor of the city of Philadelphia, 


on the oath of Andrew Clarke with fon the 20th Gy 
; scuttled 


charged 
* day of August last, or thereabouts, on the hi 
the schooner Enterprize of Baltimore, with i intention to defraud 
ve underwriters, as he believes.” 


prisoner’s counsel objected, 1st. That the commitment was 
and did not describe the offence, within the words of the 


vr rosy 2d. That the offence was nct committed within 
the district of Pennsylvania; and no demand having been made 
for his sutrender by the executive of any other state, there was 
po law to warrant his arrest, or detention. 3d. That the evidence 
was not sufficiently s » to found an indictment against him 
and he was entitled, at all events, to be discharged om bail. 


It was answered, by the attorney of the district, 1st. That what- 
ever might be the formal defects of the original commitment, the 
Gourt, being now satisfied with the evidence, would remand the 

r for trial. 2d. That it was not necessary, for that pur- 

to give positive proof of guilt; but to show probable cause 

for the accusation. 3d. That the case did not come, at all, under 

the constitutional, or legislative, provisions, for the surrender of 

a fugitive from the justice of another state; but it was the case 

of a crime against the United States, committed on the high seas ; 

when the trial is directed to be in the district, where the offender 
is apprehended. 1 vol. 103. s. 8. 1 vol. 72, 3. 8, 33. 


By the Court: Upona habeas corpus, we are only to i iniesive, 
whether the watrantof commitment statesa sufficient probable cause 
tobelieve, that the person charged, hascommitted the offencestated. 
We have heard the evidence; and cannot doubt of its sufficiency 
to that extent. We do not think, that the prisoner ought either to 
be discharged, or bailed. He must be remanded for trial. 


Ik. When the panel of jurors was called over, the prisoner’s 
counsel claimed the right of challenging thirty-five jurors peremp- 
torily, as the offence, charged in the indictment, had been cre- 
ated, since the act of the 30th of April 1790 (1 vol. 113, s. 30.) 
and the right of challenge remained as &t common law. 4 Hawk. 
$89. 4 B.C.  . ‘Fhe clause, respecting challenges is in these 
words: ‘‘ If any person, or persons be indicted of treason against 
“the United States, and shall stand mute, or refuse to plead, or 
* shail challenge peremptorily above the number of thirty-five of 
“ the jury; orif any other person, or persons, be indicted of anyother 
“ of the offences hereinbefore set forth, for which the punishment 
“ is declared to be death, if he or they shall so stand mute, or 
“will not answer to the indictme ent, or challenge peremptorily 
“ above the number of twenty persons of the jury; the Court, in 
*“ any of the cases aforesaid, shall notwithstanding proceed to the 

“ trial 
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The attorney of the district, said she was. indifferent which way 
the Court decided the point; but it was proper to remark, that the 


29th section of the judicial act referred, generally, to: the ‘state 
law, for the rule relating to juries; (1 vol. 67.) that the state 
law limited the right ‘of peremptory ch ge, in cases like the 
present, to the number of twenty; that the 30th section of the 
penal act (1 'vo/."113.) obviously’considers the whole law of pe- 
remptory challenge provided for, in future, as’ well: as existing, 
capital cases; and that it was improper to refer to a’common law 
rule, if a rule was prescribed by ‘statute. 


Peters, Fustice. The words of the penal act, when they re. 
strain the common law right of peremptory challenge; also -ex. 
pressly confine the operation of ‘the restraint, to the offerices be. 
fore set forth in the act. For offences not set forth in the act, the 
only rule is furnished by the:common law; and it is the privilege 
of the prisoner, that it shouldbe applied and enforced. ~ 


Wasuincton, Fustice. The right of challenge wae Aprivaegs 
highly esteemed, and anxiously guarded, at the common law; and 
it cannot be doubted, but that at the common law, a prisoner is 
entitled, on a capital charge, to challenge peremptorily, thirty- 
five of the jurors. Lf, therefore, the act of congress has substituted 
no other .rule (and, in the present instance, it is clear that none 
has been substituted) the common law rule must be pursued, 

It is not easy, indeed, to-assign a reason, for introducing the 
words, that confine the provision, respecting peremptory. chak 


lenges, to offences before set forth im the act; but itis enough to 


bind our judgments, that the words are actually introduced. (2)" 


ILI. The indictment contained four counts: 1st Count. That the 


prisoner being owner, in whole, of,a certain ship, or vessel called 
the Enterprize of Baltimore, “ the Baltimore Insurance Compa- 
“‘ ny, by their president, and under their corporate seal attested 
“ by their secretary did subscribe and underwrite a certain policy 
< of insurance upon the said ship, or vessel, called the Enterprize 
“ in the sum of 2700 dollars upon acertain voyage &c. And the 
“ said Richard Fohns well knowing the premises with intent and 
‘“‘ design wilfully, corruptly, unlawiully and feloniously to preju- 
“ dice the said Baltimore Insurance Company &c. and by means 


(2) In the case of the United States v. Russel, on an indictment for murder 
on the high seas, tried at October term 1806, the prisoner’s counsel, at first, 
claimed the right of peremptorily challenging thirty-five jurors; but, that be- 
ing an offence set forth in the penal law, was expressly embraced by the pro- 
vision limiting the peremptory challenges to twenty; and the claim was, ac- 
cordingly, over-ruled 
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« of the. aforesaid imsurance unjustly to wyeies to himself unlaw- 1806. 
« ful and corrupt gain ahd advantage on the &c. \witheforce and Wy 
“ arms on the “high seas &c. wilfully corruptly unlawfully and. 
« feloniously. did cast away and destroy the said ship’ or vessel 
“called the Enterprize in and upon the voyage in the said polit 
“ of insurance mentioned &e. to the great damage of the said 
« Baltimore insurance Company, against the*férm of the act of the 
“ in 308 be the United States vat 2d prey hat he om 
mitted the felony, by feloniously boring au es throu € 
bottom of the vodee 3d Count. That he eacasioenhy incon and 

cured the vessel to’be cast away and destroyed. 4th Count. 
That he*feloniously directed and procured the vessel to be cast 
away and destroyed, by feloniously boring auger holes through 
the om of the vessel. 


Feeea rE 


re 


ist. The president of the Baltimore Insurance Company was 
offered as a witness, to prove the order for insurance, and the 
subscription to the policy. The prisoner’s counsel objected ‘to his 
competency; and cited 1 P. Wms. 595, 1 D1*Nall. 52,;/3. Butthe 
objection was over-ruled. 


2d...A copy of the manifest of the outward cargo of the Expe- 
riment, certified under the hands and seal of the. custom-house 
officers of Baltimore, was.offered in evidence, after proof by the 
witness, that he had himself compared it with.the record. The 
prisoner’s counsel objected, that there was no evidence, that. the 
original manifest was subscribed by the prisoner, or even delivered 
by him. The district attorney’ answered, that, by the 21st section 
of the -impost law (4 vol. 311, 312.) it was, made the duty of the 
collector of the port, “to record, in books to be.kept for that 
purpose, all manifests ;” and that, being a record, the.proof offered 
was unexceptionable. F 


. ; 


By:the Court: In’that point of view, the evidence is clearly 
admissible. 


$d. The policy of imsurance, under the corporate seal of the 
company, signed by the president and attested by the secretary, 
was offered in evidence. The prisoner’s counsel objected, that 
the charter of incorporation must be produced, before any corpo~ 

rate act, or instrument, could be given in evidence, The attorn 
of the district opposed the objection, on account_of the difficulty, 
preju- which the precedent would create in future prosecutions: but the 
means Court deeming it necessary to establish the corporate capacity of 
the Insurance Company, he read the acts of the legislature of 
——e Maryland on that subject, from the statute book, published by 
ait a authority; and these being limited in their duration, he offered 
he pro- an exemplification of a recent act, protracting the existence of the 
yaS, ace corporation at, and beyond, the time of subscribing the policy in 


« of question. 
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question. The exemplification, however, was under the great 
seal of Maryland, but was not attested by the governor,.or any 
other principal officer, of the state.. The prisoner’s counsel ob. 
Jessel. a Fang poe oeene eee Kae eer wee een 
r ; hae 4 


By the Count: The act of congress declares, “ that the acts of 
« the legislatures of the several states shall be phi Bika gs 
“ing the seal of their respective states alhxed thereto.” 1 vod. 115, 
It does not require the attestation of any public officer in ‘this 
case; although in all the cases afterwards provided for, such ap 
attestation is required. ‘There is agood reason for the distinction, 
The seal is in itself, the highest test of authenticity; and leay, 
ing the evidence upon that alone, precludes all controversy, as to 
the officer entitled to affix the seal, which is a regulation very 
different im the different states. 


4th. On the evidence in the cause, various grounds of defenee 
were adopted by the prisoner’s counsel, Lewis, Rawle, S, ; 
S. Ewing, and C. Ingersoll, and controverted by Dallas, attorney 


of the district, of which the principal were these: 1st. That the | 


second section of the act of congress does not expréssly autho. 
rise an indictment against an American citizen; and it would be 
an usurpation of legislative power, to extend its operation to 
aliens, committing offences on the high seas, 2d. That the’ act 
does not expressly embrace the case of an insurance by a corpo. 
ration; and a corporation is not included in the deseriptién | 
persons. 3d. That the indictment describes the Experiment to be 
@ ship or vessel, which is not sufficiently specific. 4th. That'in 
fact, and in law, the vessel was not cast away and destroyed, 
5th. That if the vessel were feloniously destroyed, the oie 
does not prove the prisoner to be the felon. (3) a 


The Court, in the charge to the jury, having reviewed and 
commented upon the facts, observed, that the objections, in ‘point 
of law, would. appear on the record, and might be taken adyan. 
tage of, upon a motion in arrest of judgment. On the law, thete- 
fore, the Court avoided giving any opinion at present, except in 
relation to the quéstion,—what constituted the destruction of a 
ship, or vessel, within the meaning of the act of congress? On 
this question, they had deliberated much; and, as the result, re- 
duced to writing an opinion, which they delivered, in charge t 


(3) In the course of the defence, the following authorities were cited: 
2 East, P. C. 1097, 8. Fohnson’s Dict. “ Cast-away.” 8 Mod. 67. ca, 48. 1b. 74 
ca. 52. 4 Hawk. 67. 62. 2 Burr. 1037. Plowd. 177. 1 Leach, 215. Rex v: Harrison: 
2 Stra. 1241. 8 Mod. 66. 1 Hale, 635. 2 Hale, 389. 3 Inst. 202. 4 Bl. C. Bah 
Leach, 109. Con. Interp, 2 Hawk. c. 25. s. 38, 59. Ib. c. 23. s. 82. 2 Rol. Alr.30. 
5 Mod. 137, 8. The attorney of the district cited 1 Leach, 215. 1 Bl. €. 467. 
2 Inst: 702. 1 Woodes. 195: 
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ai? 


‘ . ; 
the jury, in these words: “To destroy a vessel, is to unfit her 1906. 
“ for service, beyond the hopes of recovery, by ordinary means, Gyaw 


“ This, in extent of injury, is synonymous with cast away, It.is 
& the generical term: casting away is a species of destroying, as 
« burning is. Both mean such an act, as causes a vessel to perish, 
“ or be lost, so as to be irrecoverable by ordinary means.’ 


The defendant was acquitted, owing, it is believed, to a doubt, 
whether he had bored himself, or directed any other person to 
bore, the auger holes im the bottom of. the vessel; which was a 
new vessel, picked up at sea, after she was abandoned, carried 
into St. Fago de Cuba, and there (the holes being discovered) 
soon repaired, and fitted again for sea, 


Symonds versus The Union Insurance Company. 


HE plaintiff had effected, at the office of the defendants, three 
policies of insurance, dated the 12th of September 1803. 
The first on the schooner Diana, Nicholas master, valued at4500 
dollars; the second on the freight of the schooner, valued at 1500 
dollars, and the third on her cargo, valued at 4000 dollars; on a 
voyage, “at and from New-York to Cape Frangois with liberty to 
« proceed to another port, should Cape Frangois be blockaded, and 
«the vessel prevented entering that port, from that, or any other, 
“cause, and at and from thence back to New-York.” The order 
for the insurance, declared “that the assured.is not to abandon, 
“if she cannot enter the Cape from blockade or other cause, but 
“liberty is given to proceed to some other port.” 
© The schooner sailed from New-York, onthe 19th of September 
1803, with structions “to proceed to Cape Frangois; and, if shé 
“ could not enter, from blockade or other cause, to steer towards 


“the Bite of Leogane, and enter either into Port-au-Prince, or . 


“ someother port in the bite.” On the 8th of October, she was board- 
ed, off the island of St. Domingo, by an officer from the Blanche, 
a British frigate, who sent her papers on board the Bellerophon, 
another British ship of war. On the next day capt. Nicholas was 
taken on board the Bellerophon, and was informed, “that the 
“ island of St. Domingo was blockaded by an English squadron, 
“in consequence of which no vessel would be permitted to enter 
“any port or harbour, in the said island;” and, to that effect, the 
register and papers of the schooner were indorsed, It appeared, 
also, from the captain’s testimony, “ that he was told he was not 
“permitted to proceed on his intended voyage, nor to go to Cubay. 
“but should ‘proceed down to Kingston, Jamaica; that he was 
‘ordered to keep near the frigate Desire, until they had cleared 
“the island of St. Domingo; that on his arrival at Kingston, he 
“was, also, told by the custom-house officers, that he could not 

Vor. IV. 3H “ clear 
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1806. “ cléar out for Cuba, whither he was still desirous. of going; and 

y~—  * that, finally, the cargo was landed and sold at Kingston.” The 
proceeds were then vested in another cargo, with which the ship 
returned to New-York. On her arrival there, about the 17th of 
December 1803, the plaintiff abandoned the cargo and freight te 
the defendants, and claimed as for a total loss; to recover which 
(deducting the proceeds of the cargo, and accounting for the 
profits on the investment homeward) the present action was in- 
stituted. ‘ 


On the trial of the cause these grounds of defence were taken: 
1st. That upon the specific terms of the contract, the assured had 
nota right to abandon. The consequence of being turned aside by 
a blockading force was contemplated by the parties, but not in. 
sured against; for, the voyage insured was to the Cape, or to 
another unblockaded port of Hispaniola. The whole island being 
blockaded, another port must be sought at the risque of the assured; 
the conduct of the British being neither capture, nor arrest; b 
simply, precaution, to prevent a breach of blockade. 2d. That on 

neral principles, it is not a case of abandonment, for a total loss, 
The cargo was not prevented from arriving at its place of desti- 
nation, by any risque imsured against, acting upon the subject 
insured immediately, and not circuitously. There has been no 
ose with a view to condemnation; no arrest, for the purpose 
of an embargo, in the service of a foreign prince; the cargo re- 
mains > oa the same; the ship has returned; wages have 
been paid, and of course freight has been earned; nothing, in short, 
has affected the voyage insured, but the act of preventing a breach 
of blockade, and the low state of the Kingston market; and for 
neither of these is the underwriter liable. 2 Marsh. 434. 2 Burr, 
1198. 1 7. Rep. 187. 2 Marsh. 482. 2 Burr. 696. 3 Atk. 195. 2 
Stra. 849. 2 Marsh. 496. Doug. 219. 1 Esp. N. P. Rep. 237. 3 
Bos. and Pull. 388. 5 Esp. N. P. Rep. 50. Mill. 305, 6. 5 East, 
388. 
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The answer, for the plaintiff, was, in general, that the. voyage: 
msured had been destroyed, by the superior force of a foreign 
power; and that, independent of the means taken to prevent a 
breach of the blockade, the vessel had been constrained, against 
the express desire of the captain, to proceed to a particular port, 
in exclusion of every other. 


And the Court, in the charge to the jury, declared the law te 
be clearly with the plaintiff; on which a verdict was found in his 
favour for the goods and freight, at the value insured, subject te 
a deduction of the proceeds of the homeward investment. 


Rawle, for the plaintiff. 
Dailas, for the defendant. 
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tip Conframp et a/. versus Bunel. : —_—— 
h of (APIS. On a rule to show cause, why the defendant should 
it te not be discharged on common bail, the following facts were 
hich established by the plaintiff: That in the year 1787, the defendant 
the gave his note for 55,000 livres, to a person of the name of Hor- 
> guetand, payable in two instalments, for value received in 55 nee 
oes. On the 8th of February 1787, the note was assigned to 
boas oe plaintiffs, and several partial payments were afterwards in- 
had dorsed upon it. In November 1789, a suit was instituted at Port- 
e by au-Prince, to recover the balance; and a judgment, by default, 
Ne was entered for 36,666 livres; to recover which was the object 
-" ef the present action. 
eing For the defendant it was shown, that all the parties to the con- 
red; tract were French subjects, resident in the island of St. Domingo, 
but, at the time the contract was made; that they continued French 
it On subjects at this time; that in August of the year 1793, the French 
loss, commissioners (Polverel and Santhorax) had proclaimed, at Port- 
esti- au-Prince, the abolition of slavery, and the freedom of the ne- 
bject groes; which the national convention ratified in the February 
a no ensuing; 4 Edw. Hist. West Ind. 146, 219. that, in consequence 
pose of this emancipation, the very negroes, who had been purchased 
» Te. by the defendant, had been taken from him; and that with a view 
have to the calamitous situation of the colony, the following laws had 
hort, been enacted by the French government: 
: = ist. Extract from the law of the 6th of September 1802. 
burr. “ Sect. 1. Until the 1st of Vendemaire 16th year all suits are sus- 
5, 2 « pended as well against the principal debtors as their securities for 
7.8 “ debts contracted prior to the ist of fanuary 1792, for the pur- 
East, * chase of real property, or of negroes. 
“ Sect. 6. The creditors may however take-all conservatory 
- steps for the preservation of their rights, and even have the 
yage: “amount of their debts liquidated by judgments, but the execu- 
reign “ tion thereof shall be stayed According to the first section.” 
prt 2d. Supplement to the above law, of the 12th of April 1803. . 
port, The preamble states that doubts have arisen, as to the con- 
struction of the 6th article; and the supplement declares, 

“ Sect. 1. That by the words “ conservatory steps”. (actes con- 
aw te “ servatoires) are not to be understood any acis, which*would 
n his “ prevent the effect of the suspensive clause of the law, such as 
ct te * attachments of property, levies on real or personal estate, oppo 

“ sitions to the payment of rents, or other debts, &c. 
“ Sect. 2. Oppositions (in nature of attachments) made to 
“the payment of principal sums due to the debtors, shall not pre- 
“ vent such payments, but the debtor shall be bound to make it 
amp “ appear 
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i '“ in improving his St. Domingo plantation, otherwise he will not 


“ be entitled to the benefit of the law.” 


Upon these premises, the defendant’s counsel contended, 1st, 
That the contract of the parties was to be expounded and enforced, 
according to the laws of France. 1 Bos. & Pull. 138. 3 Vez. jun, 
446. 4 Vez. jun. 577. 1 Bl. Rep. 258.1 H. Bl. 665.690. 4 T. R 
184. 2d. That upon the general principles of the French law, 


defendant was not liable to be personally arrested on this con. 


tract, which does not constitute a commercial debt. 7 Tit. 1. Art. 


Ord. of Com. p. 386. 3d. That the right of action, to recover the? 


debt, was expressly suspended by the law of the 6th of Septem- 
ber 1802; and it was as irregular to commence the suit, before 
the suspension had run out, as it would be to obtain judgment 
and issue execution. 


The plaintiff’s counsel answered: 1st. That this was a com- 
mercial debt, within the terms of the authority cited, for whicha 
personal arrest was authorised by the law of France. 2d. That 


the law of the 6th of September 1802, applies to original causes 
of action, and not to cases in which judgment had been previ- 


ously rendered. _ 3d. That even where the /ex loci governs the 
contract, it is the law of the country in which the suit is brought, 
that must furnish the form of the remedy. Kaim’s P. E. 567, 8 
2 Vern. 540. 3 Dall. Rep. 373. 1 Bos. & Pull. 139, 140, 
4th. That the utmost benefit, which the defendant can reasonably 
claim from the law of September 1802, is a stay of execution tll 
the specified period has elapsed: but, in the mean time, the plain- 
tiffs should be permitted to proceed to obtain judgment, and w 
secure the defendant’s appearance eventuaily to answer it. 


The Court were clearly of opinion, that the parties were 
bound by the law of the 6th of September 1802; that the present 
case was within the law; and that the suspension of the law, ap- 
plied as well to the commencement of the suit, as to the issuing 
of an execution. 


The rule made absolute. (1), 


Moylan, for the plaintiffs. 
Du Ponceau, and Dallas, for the defendant. 


(1) The defendant’s counsel, proceeding on the grounds above stated, did 


not make, on this preliminary question, the objection, that the Circuit Court | 


has no jurisdiction of a cause, in which both parties are aliens; an objection 
that has, repeatedly, been adjudged to be fatal. 
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Cracurt Court, Pexnsyrvanra District. 


Russel, for the use of Crucet, versus the Union Insurance 
Company. 


OVENANT on an open policy, for 10,000 dollars, at a pre- 
C mium of 10 per cent. upon goods on board the ship Hibberts, 
on a voyage at and from the Havanna to New-York. The case 
was this: the ship Hibberts and her cargo, the property of British 
subjects, were captured by a French privateer, and carried into the 
Havanna.. They were there claimed by Mr. C. Frazier, (an En- 
glish merchant) on the recommendation of captain Vansittart, 
commanding a British frigate, for the British owners, and an 
order for restitution was granted by the, Spanish government, on 
security being given, for the appraised value, (to wit, the ship 9655 
dollars, and the cargo 22,400 dollars,) to abide the issue of an 
appeal, made by'the captor, from the order of restitution, The 

in had been removed at sea, at the time of the capture, and 
sent to the United States; but the first and second mates, who 
went in the ship to the Huvanna, offered the security; which 
was given, at their instance, by Mr. Felix Crucet (a Spaniard, 
constituted their attorney) and the ship and cargo were thereupon’ 
delivered to him, on account of the original owners; but accom- 
panied by a written declaration from Mr. Frazier, “that ship 
“and cargo were subject to Crucet’s orders until he shall be finally 
“indemnified, for his disbursements for costs of suit, outfits, com- 
“missions, &c. and be released from his security.” Crucet having 
determined to send the ship and cargo to the United States, wrote 
two letters, dated, respectively, the 7th and 23d of Fuly 1804, 
to his correspondent, Henry Hill, at New-York, in which, after 
representing the facts above stated, and ordering insurance, he 
proceeds in these words: “ In my letter of the 7th inst. ordering 
“insurance on the ship Hibberis and cargo, I stated fully the 
“footing on which she was delivered to me, by the governor and 
“auditor of war, on security and mortgage; and she now pro- 
“ceeds to your address, with all the papers then mentioned on 
“board, besides the invoice, and bill of lading of the cargo. 
“From what are herewith inclosed, you will observe, that the 
“mortgage and security have been given for 22,410 dollars, value 
“ of the cargo, and 9655 dollars, value of the ship Hibberts,to hold 
“ that amount of stock, being 32,065 dollars, subject to the order of 
“the court here, until the appeal, entered to the supreme council of 
“war in Madrid, shall be decided. You will also observe, that 
“my account of advances for law costs, repairs, sails, rigging, 
“ provisions, advance wages, &c. for the ship, in this port, amounts 
“to 6444 dollars 13 cents; my commission of guarantee, on giving 
“the security and mortgage, 5 per cent, on 32,065 dollars, is 
“1653 dollars 1 cent; and my commission for agency and trouble, 
“21 per cent, 826 dollars 4 cents, makes total 8923 dollars 7% 
* cents, 
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1806. “cents, and that the last mentioned sum of 8923 dollars 74 ey 
——/ “must be paid tome here, and I must be entirely freed and te, 


“ leased in this city, for the security and mort I have given: 
“ for the ship and cargo, before giving up any hn of the phe 
“thereof. I have wrote to the concerned in England, apprizing 
“them of these circumstances, and that I shall give: them due 
“ advice, from time to time, of the progress of the appeal. You 
“will, I hope, exert yourself to dispose of the ship and cargo tp 
“the best advantage, for the benefit of the concerned, sending the 
“ account sales to me here, as soon as convenient, in order to be 
“transmitted to them in’ England.” % 

The letter of instractions from Crucet to the captain of thé 
Tibberts, directed him “ to proceed direct to New-York, and there. 
“ deliver the letters, and other papers, to Mr. Henry Hill, junj 
“ and, in his absence, to Mr. Samuel Russel, merchant-there/tg 
“whom the cargo is consigned. These gentlemen will, also, take 
“charge of the ship in New-York, and will furnish you with 
‘money to pay off the officers and crew; and will pay you any 


“balance that may be due to yourself.” And the imvoice was - 


headed, “Invoice of the cargo on board the ship Hibberts, of 
“‘ London, Fohn Haines, master, bound for New York, and com 


‘“‘signed to Mr. Henry Hill, jun. merchant there, by Felix 


* Crucet, on account and risque of the owners, underwriters, of 
“others in England, or those who may be concerned in said ship 
“and cargo.” . * 
On the 13th of August 1804, I. S. Waln, for Samuel Rus 

(the consignee appointed by Crucet, in case of Hi/Ps absence) e& 
fected the insurance, which is the ground of the present ‘action 
The ship sailed on the voyage insured; but was captured by the Be 
ander off Sandy Hook, on the 16th of August 1804, and sent to Hale 
fax, where she arrived on the 31st of August. The vessel'and c 
were there libelled in the court of vice-admiralty as prize, and 
claimed by the captain for Crucet: but by the decree of the coutt, 
pronounced on the 10th of October, the claim was rejected, and 
the judge “ pronounced the ship and cargo to be the property of 
“ British subjects, re-captured by his majesty’s ship of war 
“* Leander, and decreed the said ship and her cargo to be restored 
“to the original British owners, on payment to the re-captors of 
‘‘ one-eighth part of the value thereof, and the claimant to pay 


“ costs.” (1) From this deeree the claimant appealed; but the 


vessel and catgo were delivered, on security, to the agent of the 
original Brittsh owners, and sent by him to England. 

When the ship was captured, it was notified to the defendants, 
who agreed to pay a just proportion of the expence of recovering 


(1) In speaking of the decree of restitution, taking the property from the 
hands of a Spantard, who had so fairly obtained alien upon it, the court wa 
reminded, that although war was declared between Great Britain and France 
on the 16th of May 1803, Spain did not become a party to it till the Ith 
Fanuary 1805. 
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property; but no actual abandonment, or offer to abandon, was 1806. 
made, until the 2d of November, when the decree of the Vice-ad+ Gep-ad 
miralty had been received by the plaintiff, 
On the trial of the cause, the plaintiff’s counsel read to the jury, 
policy, the orders of Crucet and his agents for insurance, = 
i had been communicated to the defendants at the time of 
ing the insurance) and the whole of the record of the pro- 
ceedings in the court of vice-admiralty; but-neither the original 
ypothecation to Crucet, nor the original bill of lading, nor+the 
orginal invoice, nor any other proof of the, special.property of 


as the plaintiff’s counsel began to argue upon the papers , 
fad on board the ship, and- spread upon the record, (to wit, the ; 


thecatfon, bill of lading, and invoice,) as proof of property, 
the opposite counsel objected, that although the whole record must 


The general defence was then placed on these grounds: 1st. 
That the abandonment was not made in due season; which, how-. 
ever, was an objection mentioned, but not strenuously urged. 
Park. 82. 81. (a.) 172. 1 T. Rep. 608. 2d. That the insurance J 
was effected upon ship and goods, on account and risque of the 
original British owners, not on the special interest of Desicen: for 
his use and mdemnity. Park. 267. 8..1 T. Rep. 309. 3d. That 
the decree is conclusive to prove that the property was not in 
Crucet; and the restitution to the original owners, was restitution 
to him as their agent. 4th. That the statements of Crucet and his 
agents, to the underwriters, are not evidence of the facts contained 
in them upon the present trial; nor are the papers set forth in the 
record of the court of vice-admiralty, legal, or conceded, proofs 
of property. 

or the plaintiff, it was contended, ist. That his interest was of 
an insurable nature. 2d. That the nature of his interest was com- 
municated tothe defendants, at the time of effecting the insurance. 
3d. That the léss of his possession, on the capture and restitution, 
was the loss of his lien, and, in its effect, total. 4th. That the record 
being read, without previous objection, or restriction, every part 
of it became evidence im itself; and the property of the plaintiff ‘f 
was proved by it. 5th, That, however, the question of property 
was.a question of fact; and the papers on the record must, at least, 
be regarded, as corroborating the statements of te plaintiff and 
his agents, to prove his interest in the subject insured. 


The charge of the court was delivered by the presiding judge, 
in substance as follows: 


Wasuincton, Fustice. Though the case involves points of 
some ‘noveliy, and of considerable difficulty, we have so far satis- 
fied our minds, that we wili not request the jury, to reserve any 

‘ : thing 


‘ 
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1806. thing for future consideration, although either party is. at liberty 
“——_ to move for a néw trial. | 





The first and principal difficulty is; whether Crucet has proved 
his interest in the subject insured, by proper evidence. The record 
of a court of ad is always evidence to prove a condemna. 
tion; but, certainly, in cases between the insurer and insured, it is 
only evidence, according to the general rule, to prove the cause 
of condemnation. On the present occasion, however, the record 
was read to the jury without opposition ; and, on this ground 
we decide it to be an exception to the rule. For, if the objection 


had been made, the plaintiff would have enjoyed an Opporsumity 


to supply the proof by other means. 


The record is, therefore, considered as proof of facts, so fir | 


it exhibits documents, which, if now produced, would be evidence 
in the cause. This still excludes, on the one hand, letters written 
by Crucet; while, on the other hand, it admits those papers, au- 
thenticated by other sources, that show the extent of his advances, 


the nature of his engagements, and the lien which he acquired 


upon the'ship and cargo. 

Upon the evidence, thus admitted, Crucet appears clearly 'to 
have acquired a contingent interest in the property; but it was, 
at first, a question of great doubt with us, whether it was an in- 
surable interest. As to his actual advances of money, there could 
be no doubt, provided there was (as there is not) satisf, 
evidence on that point, independent of what proceeds from him. 
self. But to the right of insurance, the obligation of abandon 
in case of loss, would seem to be an inseparable incident; and we 
doubted, whether Crucet had any thing in the property, which he 
could abandon ufon a loss, and, of course, which he was entitled 
to insure. On reflection, however, we conclude, that, upon an aban. 
donment, the underwriters acquire all Crucet’s rights and remedies 
against the British owners: And, as to the manner of insuring his 
interest, it is clear, that a person having a lien upon a cargo, may 
cover it by an insurance on goods. 

It is true, that the assured should communicate to the under. 
writer, the nature of his interest in the subject insured, though it 
need not be specified in the policy; and, on this ground, a question 
of fact arises, for the consideration of the jury. If the insurance 
of the special ygterest, and not of the principal ownership, made 
a material diffrence in the risque, or would have altered the 
amount of the premium; and the fact was not sufficiently disclosed 
to the defendants, the omission would vacate the policy. 


After this view of the case, it only remains to inquire, whe-’ 


ther a loss has happened, which entitles the plaintiff to recover? He 
has lost his posssession: and although we will not decide, whether 
the capture and sentence have destroyed his lien; we think, that 
as they have rendered it necessary to pursue the property, through 
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an expensive, troublesome, and doubtful, medium; he has a right to 


consider the occyrrence as a total loss, and to recover the amount 
of the insurance. 


Verdict for the plaintiff. (1) 


Ingersoll and Rawle, for the plaintiff. 
E. Tilghman and Dallas, for the defendants. 


(1) A motion was afterwards made for a new trial, on the single ground, that 
there was no proof of property in the plaintiff, except the ship’s papers, spread 
upon the record of the court of vice-admiralty. An affidavit was filed, stating 
that Mr. Ingersoll had applied to Mr. Dallas, before the jury were sworn, to 

_ admit the record as proof of property, which was refused; and that the appli- 
cation of the record to that purpose (after it had been read) was opposed, as 
goon as it was attempted. But the motion was rejected, as Judge W asuinc- 
‘ton adhered to the opinion delivered in the charge, and Judge Perers said, 


| that he had decided as well on that ground, as on the corroborative evidence, 





arising from the sameness of the documents found in the ship, and those de- 


ecribed in the communications to the defendants, when the insurance was 
effected. 


Vo. IV. 








CIRCUIT COURT, 


PENNSYLVANIA DISTRICT. 





October Term 1806. 


Present WasHINnGTONn, an Associate Judge of the Supreme Court, 
Peters, District Judge. 


The United States versus James M‘Gill. 


EC bay was an indictment for the murder of Richard Budden, 


containing three counts. 1st. Charging the murder to have 

been committed on the high seas. 2d. Charging it to have been 
committed in the haven of Cape Francois. 3d. Charging the mor- 
tal stroke to have been given on the high seas, and the death to 
have happened, on shore, at Cape Francois. 
The indictment was founded on the 8th section of the penal 
law (1 vol. 102.) which provides “ that if any person, or persons, 
‘¢ shall commit upon the high seas, or in any river, haven, bason, 
“¢ or bay, out of the jurisdiction of any particular ggate, murder, 
‘“¢ &c. every such offender shall be deemed, taken, and adjudged 


“‘ to be a pirate and felon, and being thereof convicted, shall suf- 


“ fer death.” 

Upon the evidence it appeared, that the prisoner was mate of 
the brig Rover, of which Richard Budden, the deceased, was 
master; that, on the 3d of May 1806, while the brig lay in the 
harbour of Cape Francois, the prisoner gave the deceased a mor- 
tal stroke, with a piece of wood; that the deceased, languishing 
with the wound, was taken on shore, alive, the next morning; 
and that he died the day subsequent to that, on which he was 
taken on shore. 


Atter a defence on the merits, the prisoner’s counsel (Ingersoll. 
and Foseph Reed) objected, in point of law, that the death 
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well as the mortal blow, were necessary to constitute murder; 
and’ that both the death and the blow must happen on the high 
seas, to give jurisdiction to this Court, under the terms of the act 
of congress. These positions were elaborately argued; and the 
following authorities were cited in support of them. 1 Hale, 
425, 6. 4 Co. 42.6. 2 Hale, 188. 3 Hawk. 188. 333. Plowd. 
1 Hale, 427. Leach C. L. 723. 4 Bi. C. 303. 2 Co. Rep. 93. 
2 Inst. 1 Hawk. 187. East’s C. L. 365. 1 Leon. 270. Cro. E. 
196. Leach’s C. L. 432. 


The attorney of the district premised, that he was aware of 
this objection to the jurisdiction; but, as there was no judicial 
decision upon it, he thought it a duty to bring it before the 
Court, for an authoritative opinion; and with that view alone, he 
meant to submit all the ideas which he could suggest, in main- 
tainance of the jurisdiction. He then considered the case, ist. On 
the constitution and laws of the United States, which provide 
for the definition and punishment of felonies and murders on the 
high seas; Const. art. 1.8.8. 1 val. 102. s. 8. which provide for the 
locality of the commission of the offence, to vest a federal juris- 
diction; 1 vol, 101. s. 3. 8. which provide for the place and tri- 
bunal of trial; Const. art. 3. s. 2. 1 vol. 67. s. 29 Jb. 102. s. 8. 
Ib. 53. s. 9. Ib. 55. 8. 11. which provide as to the manner of 
trial; Const. art. 3. 8s. 2. 1 vol. 67. s. 29. and which provide, 
generally, that the judicial power of the United States shall ex- 
tend to all cases of admiralty and maritime jurisdiction. Thus, 
for every crime, whether of common law, or admiralty, jurisdic- 
tion, a common law trial is provided by jury, and a place of yenue 
prescribed ; but two things are to be remarked: 1st. That there isno 
definition of the offence of murder (for instance) witha reference 
to the common law, any more than to the civil law, which is the 
law of the admiralty. 2d. That locality, as to the commission of 


a crime, is no further limited, than as it respects the high seas, © 


or is out of the jurisdiction of any particular state. 


2d. On fie law of England. The case would :be within the 
constable and marshal’s.jurisdiction, at civil law, if the blow and 
death were both im a foreign country; or-the blow in a foreign 
country, and the death in England: 13 R. c. 2.2. 3 Inst. 48, 
1 Woodes. 139. 4 Bil. C. 268. If the blow was on sea, and the 
death on land, neither the common law, nor the admiralty, have 
jurisdiction; nor is it a case under the statute of 28 H. 8. “ for 
“ the murder was not committed on the sea;” but the constable 
and marshal may try it, by 13 2. 2. Offences committed upon the 
seas, or in other haven, river or creek, are triable, by jury, ina 
county to be mentioned in a commission, issued under 27 H. 8. 
c. 4, 28 H. 8c. 15. The 33 H. 8c. 23. provides that “ per- 
“ sons, who have been examined before the king’s council upon 
s* treasons, murders, &c. may be tried in any shire to be named 
“in 
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1806. “ in acommission,” in whatever shire, or place, within the king’s 
—<— dominions, or without, such offence was committed. The 35 4, 
8. c. 2. provides for the trial of treasons, committed out of the, . 
realm, by a jury, in the King’s Bench, or before commissioners, 
The 11 & 12 W. 3. provides for the trial of offences in the con. 
lonies. The 2 G. 2. ¢. 21. provides for the trial of a murder 
where the mortal blow is given on the sea, or out of England, 
and the death happens in England; or where the blow is given 
in England, and the death happens abroad. Then, the only statute 
that provides for the case of the mortal blow and the death both 
happening abroad, is the 33 H. 8. c. 23., under the modification 
of a previous examination, &c. before the king’s council: and jn 
England the admiral’s civil law jurisdiction, in criminal cases, is 
at an end. 
3d. On the civil law. The judicial power of the United States, 
extending to all cases of admiralty and maritime jurisdiction, ex 
vi termini, embraces criminal, as well as civil, cases; and the 
civil law, being the law in such cases, it is to be considered, 
what the civil law defines to be murder, as to the act and the 
place. The intent, not the event, constitutes the crime. Dig. ad 
Leg. Corn. 1. 14. Dom. 211. The crime is committed, if there 
be the will to commit it. Jbid. In France, where the criminal 
law is founded on the civil law, if a man strikes another, with 
intent to kill him, he is punished with death, though the man is 
not killed. 1 Denizart. 585. The doctrine of all the cases cited 
for the prisoner, which requires the stroke and the death to be 
in the same county; or within the same jurisdiction, is an inci-, 
dent to the common law trial by jury; where the jury of the 
vicinage are supposed to know the fact of their own knowledge; 
but it clearly has no application, in cases where the jury does 
not come at all from the place, where any part of the crime was 
committed. Cessante ratione, cessat et ipsa lex. The civil law be 
ing considered, therefore, as the law of the admiralty, remains 
under the general delegation of judicial power to thg Courts of 
the United States, unless it is expressly modified by Statute. So 
far as respects the definition of murder, it has not been modi- 
fied; but the constitution and acts of congress do provide, that 
all crimes, wherever committed, shall be tried by jury; and that 
crimes committed on the high seas, shall be tried in the district 
where the offender is apprehended, or into which he may first be 
brought. 1 vol. s. 8 p. 102.(1) If, indeed, this reasoning fails, 


. 


(1) After the death of capt. Budden, M'Gill had been sent on board the 
Mediator, an armed vessel, there put in irons, and carried to Baltimore, from 
which place (without any arrest, or process issuing against him) he volunta- 
rily came to Philadelphia; and surreudered himself for trial to a magistrate. 
The attorney of the district suggested, that, having been first brought into, 
the district of Maryland, his trial must be there. But, after ment, Judge 
Pevers, decided, that the provisions of the act were in the alternative; and 


that AM‘Gill, being first apprehended in Pennsy/wania, might be tried, and * 
ought to be tried, here. 


it 
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g's it may be doubted, whether even congress can amend the law, 1806. , 
A so as to reach cases, like the one under consideration, notwith- “-y—_ 
the } stariding the power “to define and punish piracies and felonies 
ers. _§ committed on the high seas;” Const. art. 1, s. 8 since the 
CO- crime of murder (adopting the common law definition) must be 
rder consummate, in the mortal act and consequence, within the ju- 
and, risdiction of the United States. 
ven 
tute Peters, Fustice. It is a general rule with me, to abstain 
both from the exercise of jurisdiction, whenever I doubt my authori- 
tion ty to exercise it. On the present occasion, it is not’necessary to 
d in give an opinion, whether the present is a case of admiralty and 
S, Is maritime jurisdiction, upon the general principles of the admi- 
ralty and maritime law; for, confining myself to the 8th section 
ates, of the penal act, I find sufficient to decide, that, at all events, it 
1, ex js not a case within the jurisdiction of this Court. The Court 
| the can only take cognizance of a murder committed on the high 
red, seas; and as murder consists in both the stroke and the conse- 
| the quent death, both parts of the crime must happen on the high 
7 ad B seas to give jurisdiction; not one part on the high seas, and an- 
there other part in a foreign country. 
ninal 
with WasHincTon, Fustice. The point, principally, urged by the 
an is risoner’s counsel, is so clear, that it can receive little elucida- 
cited tion from argument. The offence, of which we have cognizance, 
to be js murder committed on the high seas. Now, murder is a tech- 
iNCis, nical term, of known and settled meaning; and, when used by 
f the the legislature, it imports the same, as if they had said, that the 
-dge; Court shall have jurisdiction, in a case of felonious killing upon 
does the high seas. We have no doubt, therefore, that the death, as 
2 Was well as the mortal stroke, must happen on the high seas, to con- 
w be- stitute a murder there. 
nains But the more important question is, whether the present case, 
rts of remains unproyided for, by the laws of the United States? The 
- So judicial act gives jurisdiction to the Circuit Court, of “all 
nodi- “crimes and offences, cognizable under the authority of the 
, that “ United States.” 1 vol. 55. s. 11. There are, undoubtedly, in 
1 that my opinion, many crimes and offences against the authority of 
istrict _ § the United States, which have not been specially defined by law; 
rst be for, I have often decided, that the federal Courts have a com- 
- fails, mon law jurisdiction in criminal cases: and in order to ascertain 
the authority of the United States, independent of acts of con- 
rd_the gress, against which crimes may be committed, we have been 
Teas properly referred to the constitutional provision, that “ the judi- 
olunta- - . os 
ethan. cial power shall extend to all cases of admiralty and maritime 
ht into, § “jurisdiction.” But still the question recurs, is this a case of 
Judge 9 admiralty and maritime jurisdiction, within the meaning of the 
4, and? SOMStitution? ~The words of the constitution must be taken to 
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1806. refer to the admiralty and maritime jurisdiction of England 
‘—y~—/ (from whose code and practice,.we derive our systems of j 


rudence, and, generally speaking, obtain the best T 
-<! case, no authority, bas beets ‘edincesd to show, that in England” 
such.a prosecution would be Sra od ps oa of acts of 
parliament) as a cause of admiralty maritime jurisdiction, 
Nor, am I disposed to consider the doctrine of the civil law, 
which has been mentioned, as furnishing a guide, to escape from 
the silence of our own code, as well as of the English code, upon 
the subject, 9. 

Upon the whole, therefore, I am of opinion, that the present 
is a case Omitted in the law; and that the indictment cannot be 
sustained. It is some relief to my mind, however, that I haye 
no doubt of the power of congress to provide for such a case, 
It is true, that it would be inconsistént with common law notions 
to call it murder; but congress, exercising the constitutional 
power to define felonies on the high seas, may certainly provide, 
that a mortal stroke on the high seas, wherever the death may: 
happen, shall be adjudged to be a felony. ‘ 


Upon this charge, the jury immediately acquitted the prisoner, 


Snell et al. versus The Delaware Insurance Company. 


OVENANT on an open policy, for 2500 dollars, at a pre. 
mium of 10 per cent., upon the brig Hound, on a 

from Famaica to New-York. The facts were these: the brig and 
cargo, belonging to the plaintiffs, sailed on a voyage from New. 
York to Curocoa, and back again; but, upon the return voyage,, 
she was captured by a British cruiser, and carried into Famaica, 
where vessel and cargo were libelled and condemned, on the Sist | 
of Fuly 1804, for a breach of blockade. The captain, conceiving 
that the vessel would be sold under her value, requested Messts, 
Campbell and O Harra, of Kingston, to buy her in for the owners, 
which was accordingly done, at the price of 1020/., equal to about 
3,500 dollars, For the price of the vessel, amount of repairs, out- 
fits, &c. (in the whole 1939/. 4s. 11d.) advanced by Campbell and 
OHarra, those gentlemen took from the captain an hypotheca 
tion of the vessel, to guarantee the payment of a bill of exchange, 
which he drew upon the owners: and, on the 9th of August 1804, 
they requested Messrs. Savage and Dugan to procure insurance, 
upon the vessel for 5000 dollars ; which was effected at the office 
of the Phenix Insurance Company, upon the following instrue 
tions: 


“ Brig Hound, Thomas W. Fuller master, at and from Famaii 
‘to New-York. We expect she sailed on or about 16th ult, aii 


“is represented as a fine coppered vessel; 5000 dollars. +5 
‘ « Say 
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..@ Said vessel was condemned at Sfamaica and purchased for 1806. 
& the former owners. This insurance was made to cover thesums y=) 


# advanced, whether the same be secured by a bottomry bond or 
« conditional assignment or otherwise howsoever. Premium five 
# per cent. / 

«“ Phenix Insurance Company.” 


The owners of the vessel being advised of these proceedings, 
stated to Savage and Dugan, that the above insurance was not 
sufficient to cover her real value, and directed a further insurance 
for 2,500 dollars, which was effected by the present policy. The 
yessel sailed trom Famaica.in August 1804; but was never heard 
of afterwards. At the expiration of a year, the Phenix Insurance 
Company paid the amount of their subscription; but the defend- 
ants refused payment, on which this suit was instituted. 


At the trial of the cause, the only disputed question was, whe- 
ther the plaintiffs could go into evidence, to prove the actual 
value of the vessel insured; or were bound by the price, which 
was paid for her, under the condemnation, at Famaica? On the 
first ground, the sums insured upon both policies, would be about 
the value; and, on the second ground, the amount received from 
the Phenix Insurance Company, would be about sufficient to 
cover the loss. (1) 


Dallas, for the plaintiffs, maintained the first ground, and cited, 
2 Marsh. 529. 534, 535. Park. 282. 287. 1 Emerig. 263. Val, 
art. 8. p. 64. 56. 136. Mill. 247. 251. 264. 1 Carnes, 573. 
2 Carnes, 20. 23. 


Rawle and Condy, for the defendants, urged, that the plaintiffs 
had no right to insure more than the vessel cost them at Fa- 
maica; that the Court ought not to direct the jury to inquire into 
the value there, beyond the cost; and that the plaintiffs, having 
recovered the original value from the underwriters, upon the 
voyage to Curacoa, had no right to resort to that criterion of 
value, on the present occasion. 


But the Court were clearly of opinion, that the plaintiffs were 
entitled to prove and to recover the actual value of the vessel, at 
the time she was insured. They said a contrary rule, would ope- 
rate 4s injuriously to the underwriters, as to the merchant. For, if 
the merchant could not insure a ship, or goods, bought at a depreci- 


(1) It appeared in evidence, that the vessel was built in 1802, when she 
cost 8,500 dollars; that when she sailed from New-Yoré, in May 1804, she was 
worth between 7000 and 7,500 dollars; that she was insured on the voyage 
to Curacoa, in a valued policy, at 7000 dollars; and that she had been com- 
pletely repaired at Yamaica. 
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1806. ated price, under a forced sale, at their real value; neither would 
‘~~ the underwriter, in a case of loss, be entitled to show, upon ap 


open policy, the actual value of the property, independent of a 


fortuitous enhancement of the price, in a foreign market. 


The jury found a verdict for the plaintiffs, for 2,37 
lars, taking, it is presumed, the valué in the outward ba 52. 
the basis of their calculation. 
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SUPREME COURT 


OF 


PENNSYLVANIA. 





December Term 1806. 


Present TiLcHMan, Chief Justice. 
Smiru, and 


ices. 
BRACKENRIDGE, } syatic 


Lyle versus Baker et aj. 


HIS action was instituted, in the Common Pleas of Phiig- 
delphia county, at September term 1806; and a habeas cor- 

was taken out by the defendants on the 1st of December fol- 
wing, to remove it into the Supreme Court. Tod, for the 
plaintiff, alleged that the habeas corpus had issued too late, and 
moved for a procedendo, on the 20th section of the act of the 24th 
of February 1806 (7 vol. 342.) which provides, “ that no action 
« shall be removed from any of the Courts of Common Pleas, to 
“ the Supreme, or Circuit Courts, by consent, or otherwise, un- 
« less the same is removed, on, or before, the first day of the 
“ next term, after the said action shall have been commenced.” 


After argument in a full Court (but Judge Yeates being now 
absent, owing to indisposition) the Chief Fustice, on the 17th of 
January 1807, delivered the following unanimous orinion. 


TrrcHMay, C. ¥. The case turns entirely upon the construc- 
tion of the 20th section of the act, “ to alter the judiciary system 
* of this commonwealth.” Where the intention of the legislature is 
cleatly expressed, it must prevail, whatever may be the conse- 

wences. But, in the endeavour to discover the legislative inten- 
tion, we must so construe the law, as not to reject any of its 

Vor. IV. 3K words; 
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1806. words; and if there appears to be a contradiction in the ¢ 
— sions, we must seek and pursue, upon the whole, the ation, 0 


object and intent of the law. Viewing, then, all the parts of the . 
section under consideration, I am of opinion, that an action may 
be removed to the Supreme Court, at any time before, or on, the 
first day of the term, succeeding that to which the original writ ~ 
is returned. The expression, “ first day of the next term after 
“ the action shall have been commenced,” taken by itself, would, 
certainly, limit the removal to the first day of the first terni: 
but other expressions (I mean, particularly, the words, “ on or 
“« before’’) must, also, be considered; and they cannot be satisfied, 
if the right of removal is. restricted to the first day of the first 
term. It is impossible to remove an action, before the first 
day of the term, to which the writ is returnable; as the writ of 
removal is directed to the Court, in which the action is brought, 
and the Court can have no knowledge of the action, until its ses- 
sion, at the term, next succeeding its commencement. 

On this view of the subject, we are of opmion, that the inten- 
tion of the legislature cannot be carried into effect, without se 
construing the act, as to admit of the removal of an action, on, 
or before, the first day of the term next after that, to which the 
original writ is returnable. 


Procedendo refused. 


Ozeas versas Johnson, Administrator of Foulke. 


ASE for money had and received, &c. The plaintiff, and 
Foulke, the intestate, ‘had been jointly concerned in a mer- 
cantile adventure from Philadelphia to New-Orleans ; but there 
was no evidence, at the trial, that they had ever settled their ac 
counts; and this action was brought to recover a balance claimed 
by the plaintiff. The jury, accordingly, gave a verdict, in his fa, 
vour, for 320 dollars, subject to the opinion of the Court, ona 
point reserved; to wit, whether the plaintiff, being a partner of 
Foulke’s, and equally concerned in the adventure, could recover 
in the. present form of action? 


On arguing the point reserved, 5. Levy, for the plaintiff, urged 
that thé action of account render was almost obsolete; that the 
action for money had and received, was in nature of a bill in 
equity; that, having no distinct Court of equity, equity had be- 
come, in effect, a part of the common law of Pennsylvania, ad- _ 
ministered through her common law Courts; and that the sensé— 
of the legislature, on the subject, was manifested in the 6th sec- 
tion of the act of the 1st of March 1806 (7 vol. p. 562.) which 
provides, “ that in all cases where any suit has been brought iti 
*‘ any Court of record within this commonwealth, the same shall 

© not 
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‘Wnot be set aside for informality, if it appear, that the process 


« has issued in the name.of the commonwealth, against the de- 


1} .“fendant, for monies owing, or due, &c.” Wats. on Part. 221. 
) 2 Vez. 239. 1 Bac. Abr. 31. 36, 37. Cowp. 795. 1 Dall. Rep. 
» 428. 211. 


"Hopkinson, for the defendant, admitted, that if'a partnership 
is dissolved, and the partnership accounts settled, the creditor 
artner may bring am action on the case for the balance: Wats. 
on Part. 221. 226. but he contended, that as this was the case of 
a epocial peat: inwhich no account of the ne adventure had 
been settled, an action of assumpsit could not be sustained. Wats. 
116. 27. Rep. 476. 478, 479. 483. 2 Caines, 293. 296. Lamerlen v. 
Caze, in the Circuit Court of the United States, April T. 1806. 


‘The opinion of the Court was delivered by the Chief Fustice, 
on the ist of Fanuary 1807, who, having stated the facts and 
point reserved, proceeded as follows: 


Titcuman, C. ¥. It was my wish to support the action, if 
ible; because the jury have decided on the merits of the 
cause. But, upon a deliberate consideration of the nature of the 
action, and the authorities which have been cited, I am convinced 
that the plaintiff cannot recover. Money received by one partner, 
during the partnership, is not received for the use of either, but 
for the use of both, the partners. All that either partner is en- 
titled to, is a moiety of what remains, after all the partnership 
debts are paid; and the proper remedy for one partner against 
the other, to obtain a settlement and payment, is an action of ac- 
count render. In short, no case has been cited by the plaintiff’s 
counsel, to show, that an action, like the present, can be main- 
tained, unless the partners have scttled their account, and struck 
the balance. 

It is, then, of importance to the administration of justice, that 
the forms of action, which originate in good sense, and public 
convenience, should not be confounded. The defendant has a 
right and an interest, to insist upon the preservation of the proper 
form of action, to enforce his partnership contract against him, of 
which this Court possesses no power to deprive him. Itis, indeed, 
most convenient, that partnership accounts should be settled be- 
fore auditors. It would often be extremely difficult, sometimes 
it would be impracticable, to settle them by a jury. 

For these reasons, we think, that plaintiff cannot maintain the 
present action. 
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Bender versus Fromberger. 


OVENANT. On the trial of the cause in March T. 1806, 
it appeared, that the defendant and his wife had sold and 
conveyed a tract of land to the plaintiff for 2390 dollars, by deed 
dated the 8th of September 1797; and had therein covenanted, 
‘¢ that the defendant was lawfully seised of a good, sure and in. 
‘¢ defeasible estate of inheritance, in fee simple, in the said land,and 
‘‘ had good right, full power, and authority, in his own right, t 
“ grant and convey the same to the plaintiff in fee.” The deed, 
also, contained a special warranty against the grantor and his heirs, 
and all persons claiming under them. Bender took possession of 
the premises and made considerable improvements, as well in 
fences and buildings, as in the cultivation of the soil; so that the 
property was valued, in May 1802, at 5000 dollars. An ejectment 
was brought, however, at the suit of Benjamin Hilton against 
Bender, in the Circuit Court of the United States; and, after a trial, 
verdict, and judgment for the plaintiff, a Hab. Fac. Possess. issued 
returnable to May T. 1802, upon which the possession was des 
livered on the 4th of February 1802. Bender then instituted the 
present suit, in which the declaration stated the covenant, that the 
defendant was seised of an indefeasible estate in fee simple, and 
that he had a good right to convey the same to the plaintiff; and 
assigned as a breach, that the defendant was not so seised, nor_ 
had he good right to convey the said land in fee to the plaintiff, 
Profert of the deed was made, but oyer was not demanded. The 
defendant pleaded Non infregit conventionem, on which issue was, 
joined; and, also, performance with leave, &c. to which the plain- 
tiff replied, generally, non-performance, and issue was thereupon 
joined. At the trial of the cause, in March term 1806, upon the 
recommendation of the Court, and with the consent of the parties, 
a verdict was taken in these terms: “ The jury find for the plain- 
*¢ tiff 6232 dollars 50 cents: but if the Court shall be of opinion, 
*¢ that the plaintiff is not entitled to recover the value of the im- 
** provements made by him, after he purchased of the defendants, 
‘then they find damages 2979 dollars 14 cents, and 6 cently 
“¢ costs.” (1) 
Before 


(1) At the trial of the cause, a question of some importance occurred. The 
defendant claimed under a sale by the commonwealth of the premises, as the 
forfeited estate of Foseph Griswold, who, it was alleged, had been attainted,by 
proclamation, during the revolutionary war. His counsel, with a view to main- 
tain the validity of his title, offered to read the proclamation in iience. Tim 
opposite counsel proved, that the defendant had due notice of Hilton’s eject 
ment; took part in preparing evidence for the trial; and had, in fact, acceded 
to a settlement, in consequence of the eviction: And, they contended, therefore, 
that the verdict in that ejectment was conclusive to establish a defect of title 
After argument, (in which the plaintiff’s counsel cited, Cro. I 304. Sid. 289 
Show. 460. 9 Co. 60. Bradshaw's case, and the defendant’s counsel cited, 1 — 
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Before the argument, on the point, which the jury had thus 
submitted to the court, a motion was made in arrest of judgment, 
on the following grounds: or 

’ +s 1st. That the declaration was vicious, inasmuch as ig: did not 
assign a legal breach of the covenant. 

2d. That there was not, in any part of the pleadings, sufficient 
matter, for the court to render judgment in favour of the plain- 
tiff. 
$d. That it is apparent on the record, that the plaintiff has no 
ause of action. 

In support of these objections, it was argued, for the defendant, 
ist. That the declaration does not aver, that the recovery in Hii- 
ton’s lessee v. Binder, was upon a title paramount. Freem. 122. 
Hob. 12. 4 Co. 80. Cro. F. 674, 5. Hob. 34. Ca. temp. Hardw. 
271, Gro. E. 917. Cro. F. 315+ Cro. E. 823. Cro. Car. 5. Vaugh. 
118. 2 Vent. 61. Cro. F. 444. 1 Mod. 292. 1 Lev. 301. 3 Mod. 
135. 3 7. Rep. 584, 2d. That although the modern authorities 
admit, that it is sufficient, if the breach is assigned in the same 

eral words, as the covenant; yet, in that case, it is necessary, 
z the replication should be more specific and particular. Cro. 
E, 544, Cro. Z: 171. 4. T. Rep. 620. For non infregit conven- 
tionem is no plea, unless the breach is assigned affirmatively. Co. 
Litt. 303. 6. And it is a rule in pleading, that you cannot go to 
issue on a general averment of performance. 3 Woodes. 93. Cowp. 
578 3d. That the declaration contains a profert of the deed; and, 
according to the practice of Pennsylvania, oyer must be presum- 
ed, 


400..2 Rol. Rep. 6. 28. 287. 8 T. Rep. 278.) the chief justice delivered the 
unanimous opinion of the court: 


Titcuman, Chief Fustice. Some difficulty has occurred in deciding this 
point; but the court have formed an unanimous opinion, that the evidence offer- 
ed by the defendant, to prove that he had a good title to the land _ in question, 
is inadmissible. The title has been already decided in an ejectment, the only 
mode in which title to land can be directly decided; and of that ejectment, the 
defendant had full notice. If the defendant should now be permitted to give his 
title in evidence; and the jury should find a verdict in favour of it, the plaintiff’s 
remedy, by action of covenant on the deed, would be gone; and if his title 
should ultimately fail, on the trial of another ejectment, to be brought by him, 
he would lose both land and money. But, on the other hand, if the plaintiff 
recovers in the present suit, it is in our power, by imposing terms upon him, 
to do justice to the defendant. Indeed, the plaintiff has made our interference 
unnecessary, by a voluntary offer to execute a conveyance to the defendant of 
all his right, upon receiving the damages awarded by the jury. He was not ' 
obliged (as the defendant’s counsel allege) to tender this conveyance, before 
he brought the suit: it is sufficient if the conveyance is executed, when the 

Aefendant pays the damages. 

We do not decide, whether the defendant might have gone into evidence of 
the title, if he had given notice to the plaintiff, immediately after Hi/ton’s re- 
covery, that he was dissatisfied with the verdict, and meant, at his own expence, 
to prosecute an ejectment against Histon, to try the question a second time. 
But, so far from pursuing this course, the defendant’s conduct has shewn an 

® acquiescence in the verdict and judgment, which Hilton obtained. 


The evidence refused. 
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1806. ed, which spreads the deed upon the record... Then, as it will — 
\—— appear, that the deed contains a specia/ warranty, in the conclu. 
sion, the antecedent express covenant, that the grantor was seised 

of an indefeasible estate, &c. is thereby restrained and controuled, — 
3 Lev. 46. 1 Lev. 57. Rep, temp. Finch 96. 2 Bos. and Pull. 13. 

3 Bos. and Pull. 565. 573. Thus, independent of general authori- 
ties, the words “ grant, bargain and sell,” which by themselves, 
are declared in an act of assembly, to import a general warranty, 
have always been considered as qualified and limited, if the deed 
contains a subsequent special warranty. 1 St. Laws 109. And on 
this construction of the deed, the plaintiff had no cause of action, 


when the suit was instituted. 


For the plaintiff, it was answered, 1st. That the declaration i 
correct, in technical form; for, in covenant, the breach may be 
assigned in as general words, as the covenant. 6 Vin. 421. pl. 2, 
9 Co. 60. Cro. F. 304. 6 Vin. 424. pl. 3. 2 Show. 460. Sir T, 
Raym. 14. Cro. F. 369. 2 Bac. Abr. 84. 6 Vin. Abr. 422. pl. 1, 
Hob. 12.2 Bos. and Pull. 14. (in note) 3 Woodes. 92. 5 Bac. 58. 60, 
2d. That the cases cited for the defendant arose upon a covenant 
for quiet enjoyment, which cannot be broken without an actual 
eviction; but a covenant of title, may be broken without eviction, 
upon proof that the grantor had not an estate in’fee; and, in an 
action for the breach, it is neither necessary to allege, nor to prove, 
an eviction. 3d. That the declaration assigns the breach on the 
first covenant only; and as oyer was never prayed, the second 
covenant is not even before the court. 2 Saund. 228. 1 Saund. 233, 
1 Lev. 88. 1 Saund. 9. 307.1 T. Rep. 149. 1 Stra. 227. Besides, 
the covenants, though they cannot be regarded as one (which was 
the case in 2 Bos. and Pull. 13.) are neither inconsistent, nor con- 
tradictory: the one beimg a covenant, that the grantor has a good 
estate; the other being a covenant of warranty ; the latter is intro- 
duced into deeds by the scrivener, of course; but the former is 
only inserted upon the agreement and instruction of parties. A 
special covenant in fact, may restrain an implied covenant; bat 
here are two express covenants, which may operate together; 
and each should be construed most strongly against the grantor. 
2 Keb. 10.15. 1 Sid, 289. 1 Lev. 183. 1 Sid. 215. 
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The chief justice, after stating the pleadings, and the reasons 
assigned in arrest of judgment, delivered the opinion of the court, 
in the following terms: 


Tircuman, Chief Fustice. As to the first point, although it 
was opened by the defendant’s counsel, yet, I think, in the course, 
of the argument, it was nearly abandoned. It certainly has not 
been supported; for many cases have been produced, proving 
that it is sufficient to assign the breach in terms as general’as 


those in which the covenant is expressed ; (2) and more than one 7 


(2) 5 Bac. 
‘of 
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pwill § of those cases, were upon the very same kind of covenants as the 
clu. one now in question. . 
‘ised — The second point, amounts, in substance, to this, that the is- 
aled. sues were altogether immaterial. 
13. It ts an undoubted principle, that verdicts, after a trial of the 
hori- metits of a cause, are, if possible, to be supported. For this rea- 
lves, son, many things are good after verdict, which would be bad, on 
A demurrer. Many things, not alleged in the pleadings, may be pre- 
deed gamed to have been proved on the trial; because, unless they Fad 
id on been proved, the jury could not, properly, have given a verdict - 
tion, in the manner they did. One of the authorities (3) cited by the 
intiff’s counsel, went to the point; that, upon a breach assign- 
on @ ed, that the defendant was not seised of a good estate in fee, &c. 
: be to which the defendant pleaded non infregit conventionem, and 
y 2. thereupon issue was joined, the issue, though informal, was suf- 
ae ficient for the Court to enter judgment on. Now, this is the very 
! L. game issue as one of those joined in this cause. 
va But let us consider the other issue, joined on the plea of per- 
ame formance, with leave, &c. This kind of plea is peculiar to Pennsyl- 
ctiial gania, and is unknown in England. It was invented to save the 
tion trouble of special pleading, and has been sanctioned by too longa 
‘nb practice, to be now shaken. In fact, it gives the defendant every 
wena advantage which he could derive from special pleading, and saves 
e! the all the labour and danger: for, upon notice to the plaintiff, without 
coal form, he may give any thing in evidence which he might have 
233, vere A great number of issues,’in actions of covenant, have 
ide joined precisely as this is; and if this judgment may be 
h in arrested, on account of the immateriality of the issue, all judgments 
eae founded on similar issues, are liable to be reversed, on writs of 
good error. In considering the present motion, the Court know nothing 
ineved but what appears on the record. Now, how can they say, that an 
or fl issue is immaterial, in which the defendant might, for aught that 
we appears, have given evidence of all those special matters, on 
1 bat which the merits of his defence rested. 
hie The defendant has contended, that it ought to have appeared, ei- 
vata ther in the plea, or the replication, that the plaintiff had been evict- 
; ed. But, it is to be observed, that if the cases cited by him, are 
examined, they will be found to be most, if not all, of them, on 
~asons covenants for quiet enjoyment, where the covenant was not broken 
court, without an eviction by better title. But a covenant, that one zs 
seised of an indefeasible estate in fee, may be broken without an 
; eviction; and, in such case, the jury will give such damages as 
ugh i they think proper. Upon the whole, I am clearly of opinion, that 
rours® § this issue is not immaterial. 
- oF I will now consider'the defendant’s third point, which is, that 
de. it appears, by the record, that the plaintiff has no cause of action. 
in one 





(3) 5 Bac. Pleas, title, Immaterial and Infermal Issues, p. 59, 60 
The 
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The defendant’s argument is founded on this—that the plaintig,. 
by making a profert of the deed, has brought its whole contents 


before the Court; that part of its contents, is a clause of special 
warranty, by which they say, the general covenant on which the 
plaintiff has declared, is qualified and restrained; and, of course, 
that the plaintiff has no cause of action, because the defendant 
only warranted against himself, and those who should claim ua. 
der him. To this it has been answered, by the plaintiff’s counsel, 
and, I think, truly, that, oyer net having been prayed, no part of 
the deed appears to the Court, but that which the plaintiff has 
declared on; and, consequently, the Court can take no notice of 
the special warranty. But I think it best to deliver my opini 
on the effect of the special warranty, that the defendant my 
be disquieted, by supposing that he had a good defence, whi 
he has lost the advantage of by a slip of his counsel. I subscribe 
to the principle laid down by Lord £idon, in the case of Browm, 
ing v. Wright, (4) cited on the part of the defendant, that where 
it manifestly appears, from a consideration of every part of the 
deed, that no more than a special warranty was intended, it shall 
be so construed, although the deed, in one part, contains words 
of covenant of more general import. To this rule, I add the two 
following ones: That, in construing a deed, no part shall be re- 
jected, unless it produces contradiction or absurdity; and that, in 
doubtful cases, a deed is to be construed in favour of the grantee, 
The deed in question contains a conveyance by the words grant, 
bargain, and sell; a covenant that the grantor is seised of a good 
estate in fee simple, subject to no incumbrances, but a certain 
ground rent; anda covenant of special warranty. 
It has been the prevailing opinion, that by virtue of an act of 
assembly, passed in the year 1715, (5) the words “ grant, bargain 
“ and sell,” have the force of a general warranty, unless restrained 
by subsequent expressions. To qualify the general warranty, it 
has been the custom of scriveners to insert a clause of special 
warranty. And, I believe, it is mserted pretty much as a matter 
of course, unless in cases where the parties agree on a general 
warranty. I believe, too, that, in Pennsylvania, the greater part 
of conveyances have, as Mr. Ingersoll has stated, been made with 
special warranty. Still it remains to be considered, what was the 
intent of the grantor in the present instance? The defendant con. 
tends that his intent was, to give no more than a special warranty, 
because the clause of special warranty is inconsistent with, and 
contradictory to, a general warranty. Now, in this, I cannot agree 
with him. It is certain that the special warranty, and more, is 
included in the general one. It is an inaccurate mode of convey- 
ancing; but there is no absurdity or contradiction, in making one 
covenant against yourself and your heirs, and another against.all 


(4) 2 Bos. & Pull. 14. (5) 1 St. Laws, 109. 6. 6. 
mankind, 
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mankind. The special warranty was unnecessary, and is tobe 1206. 
* attributed to the ignorance of the scrivener, who, probably, thought Gyww 


it was a matter of course, without intending to affect the more 
general preceding covenant; or, perhaps, he might think it neces- 
sary to guard against the effect of the words “ grant, bargain, and 
« sell,” used in the first part of the deed; because the estate was 
subject to a ground rent, as appears from the general covenant, 
in which it is said that the estate is free from all incumbrances, 
except the said ground rent. It has been urged, that it is all one 
covenant, because the special warranty is connected with the pre- 
ceding general covenant, by the words and that. It is very 
common, to connect a covenant of warranty, and a covenant for 
ther assurance, by these expressions. But what I rely on, is 
the intent of the parties, manifested in the deed considered alto- 
gether. I do not conceive it is possible for a man of common 
sense to declare, that he engages that he had a perfect estate in 
fee simple, and had a good right to convey such perfect estate, 
without intending to warrant to a greater extent, than against him- 
self and his heirs. There are no technical expressions, but such as 
every man understands, which is not the case-with a special 
warranty. To a common man it is not very intelligible, that there 
should ever be occasion to warrantsand defend against himself, 
and all persons claiming under him; for, it is very natural to sup- 
pose, that when a man has used words sufficient to convey his 
estate to a third person, he has necessarily done enough to: bar 
himself and all persons claiming under him, without calling in the 
aid of a special warranty. In short, the insertion of the clause of 
special warranty, is generally the act of scriveners; but I presume, 
that no scrivener could be so stupid as to insert a covenant, that 
“ the grantor was seised of an indefeasible estate in fee,” unless 
he had been told by the parties, that a general warranty was in- 
tended. I am, therefore, of opinion, that the special warranty in 
this deed, has not the effect of controling the precedent general 
covenant, and that judgment should be entered for the plaintiff. 


It is proper to add, that after the conclusion of the argument 
last night, [ consulted with my brother Yeates, who concurs with 
my opinion, both with respect to the pleadings and the construc-. 
tion of the deed. 


‘The Same Cause. 


HE case now came before the court, on the point submitted 

by the verdict; and this turned upon the question, whether 

in an action of covenant, founded upon a deed, in which the grantor 
covenants, that he has a good title to the land conveyed, the gran- 
tee, being evicted, is entitled to recover the price of the premises, 
Vo. [V. 3L at 











¥ ‘; 4 


Cases Rusep ann Anjupcep in THE 


1806. at the date of the deed, or the improved value, at the time of 
heme the eviction? 


For the plaintiff, it was contended, that the measure of damages, 
on all covenants, is the amount of the loss actually sustained, and 
though it would seem from the old books,that, in cases of warranty, 
the recovery is to be according to the value of the land, at the 
time of the warranty; it was a recovery, in those cases, of land 
only, and not (as in this case) of money for damages. This po- 
sition was illustrated and supported by an elaborate argument, and 
these authorities: 2 BL C. 299, 300. 304. 22 Vin. 145,°146, 





“ Vouchee.” 3 Bl. GC. 156. 1 Bae. Abr. 526. 3 Woodes. 91.2.1 Ldyy 


Raym. 107. 2 Ld. Raym. 1126. T. Raym. 77. 30 Ed. 3. 14. 6. 19), 
H. 6. 45.6. 19 H.6.61. Sayreon Dam. 3,4, 5,6. 2 Caines 11157 


New-York.« Bay’s Rep. 18. 263..South Carolina. 


For the defendant, it was taken as conceded ground, that on a 
warranty, strictly speaking, the value of the land, at the date of 
the warranty, could alone be recovered, according to the law of 
England; and, it was contended, that there was no legal, or equit- 
able, distinction between that case, and the general case of cove- 
nant, further than the enlargement of the remedy; which was 
limited, by the former, to a recovery in land; but, by the latter, 
the personal estate, also, becomes liable. 2 Bi. C. 304. Godb. 152, 
‘Fohns. N. Y. Rep. 379. 

The opinion of the court, upon great consideration, was deli- 
vered, at an adjourned session, on the 17th of Fanuary 1807. 
The chief justice, after stating the facts, proceeded in the follow. 
ing terms: 


Tircuman, Chief Fustice. The question submitted to us by the 
jury, has never been decided in this court. It is of importance, and 
has been well argued. 

It may be taken for granted, that on a strict warranty, where 
the remedy for the party who loses the lands, is either by voucher, 
or writ of warrantia charte, the recovery is only according to 
the value of the land at the time the warranty was created. This 
is conceded by the plaintiff’s counsel, and very properly; for, many 
authorities were cited directly to the point. But this kind of war- 
ranty, which is a covenant real, has long ceased, and has been 
succeeded by the covenants personal, introduced into modern 
conveyances. The latter have two advantages: the remedy by 
action of covenant is more easy in its form, and more compre- 


hensive in its effects; for, it extends to the personal property of » 


the warrantor in the hands of his executors; whereas the ancient 
recovery, ‘in value, was confined to land. I know of no case in 
England,where it has been decided, whether a recovery in an action 
of covenant, could be-carried so far as to include damages, for im- 
provements made after the purchase; but, I must suppose, that 
Sir William Blackstone was of opinion, that such damages could 
not 
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not be included, otherwise he ought certainly to have mentioned 1806. 
jt, when he was comparing the ancient warranty with the modern + — 


ages, covenants, which, he says, have superseded them. His expressions 
, and are these: “ If he covenants for his executors and administrators, 
anty, « his personal assets, as well as his real, are pledged for the per- 
t the # formance of the covenant, which makes such covenant a better 
land “security than any warranty, and it has, therefore, in modern 
S po- «* pra¢tice, totally superseded the other.” A general warranty, 
, and is as comprehensive in its expressions, as any words made use of 
146, jm modern covenants. It undertakes to defend the land to the 
i Ld. warrantee, his heirs and assigns, against all persons whatever. It 
6. 19) 9s im its nature a covenant real; and since the recovery on it ex- 


111.9 tended no farther than the value of the land, at the time of the 
a warranty made, the inference is very strong, that in these personal 
covenants, whicl. have succeeded to it, the extension shall be no 


8 ater. But the plaintiff’s counsel contend, that the reason 
te of why the recovery in value, on the ancient warranty, was confined 
el of to the. value, at the time of its creation, is, because in real actions 
qa no damages can be recovered. This reason is unsound. The value, 
ete at the time of the voucher, might have been recovered, without : 
Dhitins recovering damages; and: this is evident, from some of the : 
sei, cases which have been cited; particularly, the case of Ballet v. 
152, Ballet; where it is decided, that in a warrantia charte, if there be 
new buildings, of which the warranty is demanded, which were ' 
deli- not at the time of the warranty made, the defendant must take } 
1807. care to shew the special matter, and enter into the warranty, only 
llow- . for so much as was at the time of the making of the deed, other- 4 
wise the plaintiff will recover, according to the value, at the time 
th of entering into the warranty. The true reason, therefore, ap- 
Bie pears to be, that the intention of the parties was so understood, 
sand that the warranty should be limited to the value of the land, at 
the time of executing the deed. 
vhere The plaintiff’s counsel cited a case from 22 Vin. Ab. 145. pl. 
“sp 5. in order to prove, that upon the implied warranty, which arises 


Thi on an exchange of land, the recovery in value, after eviction, 
7 is according to the actual loss sustained. As this seemed to 

a be at variance with the general principles of warranty, I have 

‘teed examined it since the argument of the cause, and find that the - 
* case was not properly explained. The words of the abridgment 


* 


7 are as follow: “ If a man recovers in value upon a warranty in 
y *Y “ law, on an exchange, he shall haye in value, according to the 
wet “ value which he has lost.” In support of this, the case of Bustard, 
¥ of 4, Coke 121. is cited. In the first place, it is to be remarked, that in 
a the marginal note to p/. 6. in the same page of Viner, it is said, 
.- that the same case is reported in Croke Elizabeth, Moore, and Yel. 
evi verton, in neither of which is such point mentioned; and it is 
"ea certain, from my Lord Cofe’s report, that the decision must have 
5 wld héen extra-judicial; for Bustard’s case turned on a different point. 


Bustard 
not 


* 


, 
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1806. Bustard, being evicted of the land received by him in exchange, 

\——/ entered upon that which he had given in exchange, by virtue of 
the implied condition in law, which is annexed to an exchange; and 
are-entry was made on him; in consequence of which he brought 
an action of trespass; and whether he could recover im that action, 
was the question: so that the court had nothing to do with the 
value of the land. But according to my Lord Coée’s account of 
it, what they did decide concerning the value, is not applicable tp 
the point now before the court. The decision is,—that if A. who 
has received three acres in exchange, is impleaded for one acre, 
and vouches B. from whom he received them, and then the de 
mandant recovers the one acre, A. shall recover in value from B, 
according to the loss, that is one acre; but not a word is said 
concerning the time, to which the value of this acre is to res 
late. And that is the only question now under consideration. 

It has been contended, that the true measure of damages in all 
actions of covenant, is the loss actually sustained. But this rule 
is laid down too generally. In an action of covenant for non-pay- 
ment of money, on a bond, or mortgage, no more than the prins 
cipal and legal interest of the debt can be recovered, although the 
plaintiff may have suffered to a much greater amount by the de+ 
fault of payment. The rule contended for by the plaintiff’s counsel, 
in its utmost latitude, applied to covenants like the present, would, 
in many instances, produce excessive mischief. Indeed, the coun- 
sel have, in some measure, given up this rule, by confessing, that 
when buildings of magnificence are erected to gratify the /uxury 
of the wealthy, it would be unreasonable to give damages to the 
extent of the loss; but the ruinous consequences would not be iess 
to many persons, who have sold lands, on which no other than 
useful buildings have been erected. The rise in the value of land, 
not only in towns on the sea coast, but in the interior part of the 
United States, is such, that it can hardly be supposed any prudent 
man would undertake to answer the incalculable damages, which 
might overwhelm his family, under the construction contended for 
by the plaintiff. I have taken pains to ascertain the opinion of 
lawyers in this state, prior to the American revolution, and I think 
myself warranted in asserting, from the information I have re- 
ceived, that the prevailing opinion, among the most eminent 
counsel, was, that the standard of damages, was the value of the 
land at the time of making the contract. The title of land rests as 
much within the knowledge of the purchaser as the seller; it de- 
pends upon writings, which both parties have an equal opportu- 
nity of examining. If the seller makes use of any fraud, 
concealment, or artikce, to mislead the purchaser in examining the 
title, the case is different, he will then be answerable for all losses 
which may ensue. 

Cases have been cited from the civil law; but I throw them out of 


view, because this case can be decided only on the principles of 
the common law. 
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Cases have, also, been cited from Jaw reports, in the states of 1806. 
South-Carolina and New-York. Though they are not authority in Gy . 


this Court, yet we shall always be happy to receive, information 
of the opinions of the learned judges, in our sister states, and al- 
ways treat them with due respect. Upon the point now in question, 
it seems there is a difference of opinion. In Sowth-Caroling it has 
been held, that the plaintiff is entitled to recover, according to the 
yalue at the time of the action: In New-York, that he can only 
recover according to the value at the time of the contract. On 
these cases I will only remark, that the opinions of the judges.in 
South-Carohna, having been given during the hurry of a jury trial, 
do not appear to have been founded on such mature deliberation 
as those of the New-York judges, who made their decision in the 
‘Supreme Court, sitting in bank. 

Upon the whole, I am of opinion, that by the true construction 
of the covenants in the case before us, the plaintiff is not entitled 
to recover the value of the improvements made by, him, after he 
purchased of Fohn Fromberger, and, therefore, that judgment be 
entered for 2979 dollars 14 cents, and costs. 

I am authorised to say, that judge Yeates, whose absence is 
occasioned by sickness, concurs in this opinion. 


Situ, Fustice. The question now to be decided by this Court 
js of great importance. I understand that it has long been discus- 
sed among the most eminent counsel in Pennsylvania, and opinions 
have been given by some of them; but that it never has received 
a judicial decision, I believe, on inquiry, that it never came be- 
fore any Court in Pennsylvania, until the 24th of May 1804, when 
it came before the Circuit Court, holden for the county of Nor- 
thumberland, by judge Brackenridge and myself, in the case of Wil- 
liam Bonham v. Fohn Walker’s administrator. We said that “ it 
“ is an important question, and it is proper that it should receive a 
“ solemn decision in bank; we therefore propose, that the measure 
“ of damages should be left to the jury, on each of these grounds, 
“ which is done accordingly.” The jury found “a verdict for the 
« plaintiff, for 1092 dollars 17 cents damages, on the ‘ground of 
“ the original purchase money; and on the ground of the value 
“ of the land at the time of the execution, (eviction) 1602 dollars 
“ 21 cents.” 

After my return, I was induced to make diligent inquiry, 
whether the point had ever been decided, and what had been the 
general opinion of eminent counsel on it, and the result was that 
expressed by the chief justice. Upon a very attentive perusal of 
the cases on the subject; the notes of which, taken by me then, 
and annexed to that case, are now before me; they did not, in my 
opinion, warrant me in drawing a difierent conclusion; but I saw 
dificulties, whether the question was decided one way or the other, 
which made me-anxious to hear it deliberately argued: ready to 


alter 
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1806. alter my opinion, if I should discover, that it was not well found. 
“—_—’ ed; or if the opposite opinion should be supported by law, be 


more conducive to the general interest, and ‘be more agreeable 
generally to the intentions of the parties to such contracts. 

I have heard it very well argued. If the very well arranged and 
able argument of the ingenious youn gentleman who began (Mr. 
Sergeant) has not been able to shake XB opinion which I had form. 
ed, I am induced to believe that it is well founded, on solid princi. 
ples of law. I must, therefore,adhere toit upon the present occasion; 
It not being suggested that there was any fraud or concealment on 
the part of the vendor, nor any knowledge when he sold, of any de- 
fect in his title. Had any of these circumstances occurred, I should 
be of opinion, that he would be liable to the amount of the loss. 

Although the vendor, on a covenant like that in question, be 


liable to damages only to the value at the time of the deed; yet, 


he may enter into such a special express covenant, as will mak 
him liable to the value at the time of eviction, and so much wilt 
the vendee on such event be intitled to. In the present case] 
agree, that judgment be entered for the plaintiff for 2979 dollars 
14 cents. 


BRACKENRIDGE, Justice. I concur in the decision of the other 
judges, for the reasons which have been assigned. ’ 


Judgment to be entered in favour of the plaintiff, for 2979 dol- 
lars 14 cents, and costs. 


Lewis, Rawle, and Ff. Sensi for the plaintiff. ; 
M‘ Kean (Attorney-General) and Ingersoll, for the defendant, 


Dutilh versus Gatliff. 


HE following case was stated for the opinion of the Court: 
“ Case. On the 24th of September 1799,the defendant, Samuel 
Gatliff, underwrote seven hundred and fifty dollars upon a policy 


of imsurance on the schooner Little Will, belonging to Fohn Du- | 


tilh.and Thomas Lillibridge, for whom the plaintiff was agent, on 
voyage at and from Philadelphia to Havanna. 
On a 26th of September 1799, the Little Will sailed on her 


voyage; from Philadelphia for Havanna, and on the 8th day of} 
October following, she was captured by three British privateers,” 
and carried into the port of Nassau, New-Providence, where she 


arrived on the 13th of the same month. 

Upon her arrival in Nassau, the said schooner was libelled in 
the Admiralty Court, and on the 9th day of November following, 
was regularly acquitted; and in the whole, she remained thirty 
seven days at Nassau, during thirty five of which she was in cus- 
tody of the captors; but the fact of her acquittal was not known 

to 
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to the plaintiff, until subsequent tothe abandonment hereafter men- 1806. 


wT ic -d: although it was known to Fa/n Dutilh, one of the owners, sy 
able and supercargo, who was with her at Nassau. , 

On the 13th day of November, the plaintiff wrote the letter of 
oe abandonment, enclosing the papers therein referred to, which 
‘Mr was received by the defendant the same day. 
sein On the 20th November, the said schooner sailed from Nssat 
nek for Havanna, where she arrived on the 21st of the same «munth, 
sion; and sold her cargo, except three boxes: plundered at New-Provi- 
nt dence. Afterwards the said schooner. sailed from Havanna for 
y de- Philadelphia, where she arrived on the 26th or 27th of February 
ould in the year 1800, with a cargo of sugars, on which freight became 
re due and was received by Stephen Dutilh, for the benefit of those 
n. be who wereentitled to it. Each party refusing to accept the schooner, 
Ei: she was sold for wharfage, and the whole proceeds of sale applied 
nakel @ to the payment thereof. 


The schooner Little Will was American property, a8 ‘war- ° 
ranted. , 
The questron for the Court is, whether the plaintiff is entitled ; 
to recover as for a total loss? 
If the Court shall be of opinion that the loss was total, then it’ 
shall be referred, in the usual form, to three persons, to be ap- 
inted by the Court, to ascertain what is due, after the legal and 
just deductions. 
If the Court shall be of opinion it was not a total loss, it shall, 
in like manner, be referred to three referrees, or any two of them, 
* to be appointed by the Court, to ascertain the partial loss, to which 
the defendant is liable. 






F~ Ingersoll, for the plaintiff. 
. Lewis, for the defendant.” 


After argument, the chief justice delivered the unanimots 
opinion of the Court. 


Samuel ; , ’ 
ji TitcHMAN, Chief Justice. On the case stated, the question 
Lig Da submitted to the Court is, whether the plaintiff is entitled to re- 
? ? 
ent, on cover for a total loss? 


In resolving this question, I shall divide it into two points. 
ist. Did there ever exist a total loss? 


de oe 2d. Supposing that there once existed a total loss, has any 
te erst circumstance occurred, which excludes the plaintiff from recover- 
ve ae ing for more than a partial loss? 


ist. The case before us, includes one of the risks expressly 
mentioned in the policy, a taking at sea. But it has been objected, 
that this taking was not by an enemy; and that when a belligerent 


we takes a neutral, it is to be presumed that the taking is only for . 
7 Coe the purpose of searching for, the property of his enemy, or goods 
knowl eontraband of war; and that, in the end, justice will be done to the 


neutral. 
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1806. neutral. To a certain extent, there is weight im this disti 


‘——\/ but it must not be carried too far. At the time when the caprut ' 
in question was made, the United States acknowledged the right 


of the British to detain their vessels, for the purpose of a reason. 
able search. The bare taking of the vessel, therefore, could by ‘ng 
means constitute a loss; and if under suspicious circumsta 

she should be carried into port, to afford an opportunity for a 
complete investigation, perhaps, even that ought not of itself tobe 
considered as a total loss. On this, however, I give no opinion. But 
when the captor, having carried the vessel into port, and comple. 
ted the examination of the cargo and papers, instead of dischargi 
her, proceeds to libel her as prize, I think the loss is complete, 
The property is no longer subject to the command of the owner, 
and it is unreasonable that he should wait the event of judicial 
proceedings, which may continue for years The case of an ém. 


bargo is less strong; because, there the confiscation of the a 


is not intended, and a temporary interruption of the voyage is 

that, in general, is to be apprehended. Yet the assured is hot 
obliged to wait the result, but may abandon immediately on te. 
ceipt of intelligence of the embargo. Not many judicial decisions 
have been produced on the point in question. Where principles 
are strong, it is sufficient that there have been no decisions tothe 
contrary. It appears, however, that in the state of New-York, the 


precise point has been determined. In the case of Mumford y, 


Church, decided in the Supreme Court of New-York, Fuly term, 


1799, the assured recovered for a total loss, where there wis a 


capture, carrying into port, and libelling by a Aretish captor, 
although after the abandonment the property was restored. It is 
necessary that some general rule should be established, some ling 
drawn, by which the assured may know at what time he has a right 
to abandon. In most cases, the voyage is extremely a 
proceedings in the Court of Admiralty, and the event is dou 


For it cannot be denied, that of late years, such extraordinary oc 


currences have taken place in war and politics, as have v 
much affected the principles and practice of foreign Courts of Ad 
miralty. Whatever may be said of the law of nature and nations, 
and the immutable principles of justice, we see very plainly that 
the Courts obey the will of the sovereign power of their country; 
and this will fluctuates with the circumstances of the times. Iam, 
therefore, of opinion, that both by the words and spirit of a polix 
cy of insurance, the assured may abandon, when he receives 
intelligence of the libelling of his vessel. 


2d. This brings me to the consideration of the second point 


Has any circumstance occurred, which limits the plaintiff toa 
recovery for only a partial loss? 

It is contended, that such an event has occurred: that the 
sel was acquitted by the decree of the Court of Admiralty; 


pec! 


after acquittal, she proceeded on her voyage, and that one of thé) 
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was on the spot, and knew of the acquittal, I do 


x > is much weight in the circumstance of 


" peing on the spot; because the general eat of a pups 


was in Philadelphia. This general agent effected th : 


_and conducted all the business with the under 


owner, who was in New-Providence, gave him intelligence. 
-occutred from time to time, and by no means intende 

thing that appears, to restrain him from gan abai 

It is true, that the vessel proceeded on her voyage after she was 
restored: but it is not stated, nor can the court'presume, that any 
of the owners acted in a manner inconsistent with the abandon- 


‘gnent made by their agent. It was proper, eT pe 
in. -1t. 


— voyage for e benefit of whoever might be interest 
is is the usual practice, and a practice authorized by the policy, - 
and very much for the Weng of the ee cc 
The only difficulty in the case before the Court, arises from this . 
circumstance ; that before the action was brought, the vessel was 
restored, and even at the time of the abandonment, there was a 
decree of acquittal, although restitution does not appear to have 
been actually made till some days after. The counsel for the de- 
fendant have relied much on the opinion of Lord Mansfield in 


the case of Hamilton v. Mendez, to establish this principle, that a 


policy of insurance, being in its nature a contract of 4 " 
the plaintiff can recover no more than the amount of his actual 
loss at the commencement of the action. There is no doubt-of 
the soundness of the principle: I mean that a policy is a contract 
of indemnity. The only question is, at what period the rights of 
the parties are to be tested by this principle; whether at the time 
of abandonment, or of the commencement of the.action. I have 
gonsidered attentively the case of Hamilton v. Mendez. It must be 
obvious to every one, that the decision in that case was perfectly 
right. It was simply this; that a man shall not be permitted to 
abandon, and recover for a total loss, when he knew, at thé time 
of his offer to abandon, that his property, which had been lost, was 
restored, and the voyage very little injured. But in reading the 
opinion of Lord Mans/field, we find a want of accuracy, with which 
that great man was seldom chargeable. Sometimes it appears as 
if he thought the period, for. fixing the rights of the insurers and 
insured, was the commencement of the suit ; sometimes the time 
of abandonment; and sometimes he even seems to extend his ideas 
80 far as the time of the verdict. But, finally, he explicitly declares, 
that he decides nothing but the point before him. He seems to 
have felt a little sore, at the improper application of some general 
expressions used by him, in the case of Goss v. Withers. Anxious 
to cut off all pretence for doing the same in Hamilton v. Mendez, 


he has taken too much painsto avoid the possibility of misrepresen- 


: Sai Hence his argument, considered in the detail, is not altoge- 
ther clear and consistent. Upon the whole of this,case of Hamilton 


' veMendez, 1 think it most safe to confine its authority to the point 


Vor. IV. 3M actually 
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1806. actually decided, which wasyery different from that we arenowcon- 
\——_ sidering. ag APR dp fordetermining the right of the, — 
parties. To limit it to the time.of commencing the action would be. ~ 
of little service to the insurers; for the law being once so estab. — 
lished, an action would be. brought in every instance on the. first, 
default of payment. The time of abandonment seems the most, 
natural and convenient period; because.the assured must make. 
his election to.abandon or not, in a reasonable and short time after - 
he hears of the loss, and the property, being transferred by the 
abandonment, can never after be reclaimed by the assured. Want, 
of mutuality is want of justice. There is no reason why the as. 
sured should be Sounds the assurer left free, to take advantage ° 
of events subsequent to the abandonment. ry, 
It has been contended by the plaintiff’s counsel, that the right. 
to abandon would not have been affected, even if the property had 
been restored at the time of abandonment, because the restitution 
was unknown to the plaintiff. As to this, I give no opinion. Itis 
unnecessary; because it is stated that the vessel remained in the” 
custody of the captors at the time of abandonment. The defend. 
ant’s counsel have urged, that this was the fault of the captainor 
of one of the owners, who was at New-Proyidence; because, after 
a decree of acquittal, a writ of restitution might have been sued — 
out.. But it not being stated, that there was any fault or negli- 
gence in the captain or owner, I do not think that the. Court can _ 
infer it. It being stated that the vessel remained in the ‘custody ~ 
of the captors, we must presume that the custody was legal, 
Whether for the purpose of giving the captors an opportunity of 
entering an appeal, or for what other purpose it was that the restitu= 
tion was delayed, we are ata loss to determine. But, as’ restitution. 
was not actually made, and as the plaintiff was ignorant, even of 
the decree of acquittal, his right to abandon remained unimpaired. 
Upon the whole, we are of opinion, that the plaintiff is entitled 
to recover for a total loss. Q 


Judgment for the plaintiff. (1) 
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Moliere’s Lessee versus Noe. 


tT Sitdaaaey's for a house and lot in Union street, between, ; 
Second and Third streets. The plaintiff’s title was briefly — 
this: George Fudge was seised of the premises in the year 1796; | 
when Moliere, as the assignee of one Weston, instituted three suits” 


oa 2 kh Oo 


e* 2s 2 @& 


(1) Since the decision of this case, the case of Rhinelander y. The Insurance» @ 
Company of Pennsylvania, was argued in the Supreme Court of the United States, ~ 
at Washington, in February term 1807, upon a writ of error from the Circuit Court 
of the Pennsylvania district; andthat Court(consisting of MarsHatu, Chief Sar 


» -<t 


tice, CHASE, JoHNsTONE, and Livincstone, Sustices) were of opinion, 


the case of neutral, as well as of belligerent, property, the assured has a rig it” hi 
to abandon, and to claim for a total loss, as soon as’ the vessel is ested,” 8 
taken possession of, and carried out of the course of her voyage. 
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against him, upon several bonds, returnable to March térm 1796, 1806: - 
in which judgments were regularly obtained. Fudge eran ees 
judgments were revived against his administrators, by writs of 
scire facias, returnable to December term 1799; judgments were 
thereupon entered, on the 27th of December ; writs of fi. fa. issued, 
returnable the 28th of December, and were returne “ite upon 
« real estate, inquisition held, and property condemned.” On the 
45th of fanuary, a Vend. Exp. issued returnable to March term 
4800, whick was returned, that the premises had been sold’ to 
Moliere for 1000 dollars; and on the 3d of March 1800, sheriff 
Penrose executed’a deed to the purchaser. as 

The defendant was tenant to Mary Beers; who claimed the 
premises under a sale made by order of the Orphan’s Court, upon 
the petition of the administrators of Fudge; the intestate having 
left two minor children. The petition was presented in ay 
1797, with a list of the creditors of the estate, in which Molere’s 
judgments were'referred to; the order of the Orphan’s Court was 
made in Fune 1797; the sale was effected in Fuly; and the ad- 
ministrators executed a deed to Mrs. Beers, for the premises 
(reciting the proceedings of the Orphan’s Court) in consideration 
of 1200 dollars, on the 10th of August 1797. Subsequent to the 
sale, and receipt of the money, both of the admmistrators became 
insolvent. 

On the trial of the cause, at Nisi Prius,in July 1806, two 

ds of defence were taken, 1st. That Moliere had allowed 
Mrs. Beers to purchase-and repair the estate, without giving her 
notice of his claim, though he was apprised of the order of sale, 
by the Orphan’s Court, and the proceedings under it. 2d. That 
upon the sale of the estate, by order of the Orphan’s Court, it 
was discharged from all prior judgments, in the hands of the 
parchaser.. On the first ground, both the chief justice (who sat at 
Nisi Prius) and the jury (as appeared from the charge .and: the 
verdict) were in favour of the plaintiff; and the second ground was 
reserved for the decision of the Court in. Bank, 

The point reserved was-argued on the 10th of December 1806, 
by Levy, Kean, S. Levy, and }. Sergeant, for the plaintiff, and 
Ingersoll and Hopkinson, for the defendant: and the following: 
sections of several acts of Assembly, became material in the dis- 
cussion. ‘ 

_ By the 6th section of the act of 1705 (1) (Galloway’s edit. p. 
$4) it is provided, “ That if any person or persons shall die in- 
“ testate, being owners of lands or tenements within this province 
“ at the time of their death,and leave lawful issue to survive them, 
“ but not a sufficient personal estate to pay their just debts and 


> “ maintain their children, in such case, it shall be lawful for the 


(1) Yeares, Justice. It has.often been decided, at Nisi Prius, that under 


_*this.act, the Orphan’s Court might order a sale of lands, although there were 
- ‘no minor children in the case. ie 


administrator 
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1806. “ administrator or administrators of such deceased to sell ange 
iene“ convey such part or of ‘thé saitl lands or tenements, for 


“ defraying their just debts, maintenance of their children; an : 
“‘ for putting them apprentices, and teaching them to read and — 


“« write, and for improvement of the residue of the estate, if any: ff 


“ be, to their advantage, as the Orphan’s Court of the county — 
“ where such estate rl shall think fit to allow, order and direct, ; 
“¢ from time to time.” xine 
the 21st section of theact of Apri] 1794, (3 vol. Dall. edit, 
530,) it is provided, “that nolands, tenements, and hereditaments, 
“ so as aforesaid sold by the Orphan’s Court, shall be liable, ig” 
** the hands of the purchaser, for the debts of the intestate.” re 
By the 2d section of the act of April 1794, (bid 523.) it is, 
provided, “ That no debts of deceased persons, except they be 


‘‘ secured by mortgage, judgment, recognisance, or other record, © | 


‘€ shall remain a lien on their lands and tenements, longer than ~ 


“ seven years. after the decease of such debtors, unless, &c.” 
By the 4th section of the act of April 1797 (4 Vol. 157. ae 


+> 


Edit.) the same limitation.is imposed on the lien of debts, unless 


a suit is brought, or a statement of the demand filed in the office 
of the prothonotary of the county where the lands lie, within the 


# 
seven years. ae 
ey 


For the defendant, it was insisted, that, by the act of April 1794," 
the purchaser, under an order of the Orphan’s Court, held the” 


land discharged of all the debts’@f the intestate, whether secured) § 


by“judgments, or not. The word debts includés judgments ; eo 
the legislature generally uses it, in that comprehensive sense,’ 
Prov. Laws, (1785) 34 #3. 6, bid. 182, 3 St. L. 522. s. 1. Ib. 
523. 8. 1. 2. Ib, 529. 8 19. Ib. $27.4 St. L. 157. This construe 
tion, however, does not extend to mortgages, which are a specific 
lien created by the act of the party; but only to judgments, to 
which, as the law gives the lien, the law may, also, take it away.” 
1 Dall. Rep. 481. 486. The words of the act are, then, clearly” 
in favour of the purchaser; and it is not incumbent upon him to 
look to the application of the money. 9 Ann. c. 14.8. 1. Lov. on 
B. 37. 2 T. Rep. 645. 2 Fonbl. 153. Be 
, ee 


For the plaintiff, it was answered, that the object of the act.of ” 
4794, was to provide for the sale of real estate, in order to pay | 
debts at the instance of creditors, who had not obtained judgmenits) ~ 
and, therefore, could not, themselves, compel a sale of the landg. 
that from the year 1705 to the year 1794, the sale was not ae 7 


companied with any condition, that the purchaser should hold the) § 


land free from the debts of the intestate ;.and the inconvenience ” 


to be remedied by that provision, arose from the latent claims, | 2 


referred to, in 1 Dall. Rep. 481. not from judgments, mMortgapesys 
or other liens, of record; and that words, however general, must) 
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i 
- gften be construed particular, in order to attain, without exeeed- 1906, . 
ng, the real object of the legislature. 1 Dall. Rep. Levinz vs Will. ‘gum’ » 
109.305. 2 East, 135. , Fae? Na 
On the 20th of December 1806, the chief justice delivered the. 
_ @pinion of the Court, in the following terms: 


“Titcuman, Chief Fustice. This cause was tried before me at 
a Court of Nisi Prius, held last ¥u/y, when the point was resery- 
ed, which is now to be decided, Without entering into an 
untiecessary detail of facts, the question may be stated to be simply - 
this: whether the purchaser of lands of a deceased person, sold 
by order of an Orphan’s Court, since the 19th of April 1794, holds 

m discharged from the lien of a judgment, obtained against 
é intestate in his life. 

Ever since the year 1705, the Orphan’s Court have had power, 
to order sale of such part of the land of persons dying intestate, 
as they judged necessary, for the payment of their re os educa- 
tion and maintenance of their infant, children, and improvement 
of the residue of the estate. But it was not, until the passing of the 
act of the 19th of April, 1794, (2) that any express provision was =< 
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ofhice made with respect to the manner in which the purchaser should 
. hold the land: I mean, whether it should be liable or not, m his 

-* hands, to the debts of the intestate. Yet, although there was no 
1794." @ legislative provision, the public mind had, probably, received an 
l po ; wate from thé sentiments of the late Vhief justice Shippen, 
ured? delivered, when he was president of the Court of Common Pleas, 
and § in the case of Graffy. Smith’s administrators.(3) The question be- 
ensé,. § fore .the Court, in that case, did not, it is true, regard a judgment 
1. Jb. & creditor; yet the expressions of the president are very general, 
truce. and seem strongly to intimate an opinion,, that the. purchaser 
ecific — should hold the lands discharged even from judgments. Ido not 
ts, to | mean, however, to say, that that point was decided. After this 


wav.* decision, in the year 1789, came the act of the 19th of April 1794, 
fe which I shall now consider. & 
im to (4) Th 19th section gives the same power, which had been vest- 
»v. om | edinthe Orphan’s Court, by the act of 1705,thatis to say, to order 
ba sale of such part of the lands, as they should, from time to time, 
think proper, for the payment of debts, maintenance and educa- 
tion of children, and improvement of the residue of the estate... 
*The 20th section forbids the Court to order-a sale, until they 
“have ascertained, in the manner therein mentioned, the amount 
of the intestate’s personal estate, and of the debts due from him. 
The 21st section declares, “ that no lands or tenements so as 
© “aforesaid sold, by order of the Orphan’s Court, shall be liable 
“nce | @ “in the hands of the purchaser, for the debts of the intestate.” 
_/ sIf we consider the plain meaning of these words, the lands 
») thus sold, are discharged from the lien of judgments. I think ne 
‘man, learned or unlearned, would understand the word debts, as 


4 12) St. db. 521. (3) 1 Dal. 481. 486. (4) 3 Se. Z, 526. 
excluding 
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1806. excluding judgments. The counsel for the plaintiff do not*cone. 
“rev tend so; but they argue, that although a judgment is a debt 


(taking the word debt in its largest signification) yet, to avoid 


great injustice and inconvenience, the legislature must be suppos- 


ed to have intended only those debts, which were not a lien,inthe 


life of the intestate. The avoidance of injustice, and inconvenj. 
ence, is a most desirable object, and the Court will always strive 
to attain it. But they must not overleap the bounds of their duty, 

They have power to construe laws, but not to make, or alter them; 
and where the meaning of the legislature is plain, the Court have no 
right to regard-inconveniencies. General expressions have some. 
times been construed, so as to be restrained to particular cases; 


but to authorise such construction, it must appear thatthe use of ; 


the words, in their general sense, would produce absurdity, con. 
tradiction, or such flagrant injustice, as it could not be sup 

the legislature meant to sanction. Upon a careful examination of 
the act in question, I cannot see that the discharge of the landg 
from the lien of judgment im the hands of the purchaser, will 
produce any such consequences. No inconvenience will result, if 
the Orphan’s Court and the administrator do their duty. The 


lands will certainly sell better, for being discharged from ies 


and it makes no odds to the judgment creditors by what person 

they are sold, provided they are sold fairly, and the ph ! 
faithfully applied. I am clearly of opinion, thas they must be ap- 
plied to the payment, in the first place, of the liens which existed 
in the life of the intestate, according to their respective prio 
There is no intimation in any part of the act, to the contrary, 


to say, that judgment “creditors should not have a preference; in 


the application of such proceeds, would produce this monstrous 
injustice, that those creditors would preserve the benefit of their 
lien, in case a man made a will, but lose it if he happened ihe: 
intestate. 

Before I dismiss this subject, I will give my opinion conc 
ing debts due by mortgage, which were mentioned in the co 
of the argument. I conceive them to stand on a different footin 
from judgments, because the mortgagee, is, strictly speaking, ¢ 


owner of the land, and may recover it in an ejectmént. ‘The se 


gagor has no more than an equity of redemption; nor have the 
Orphan’s Court power to sell a greater estate than he is lawit 
possessed of. It will be seen, that in the 14th’section of the act, 
where the order in which debts shall be paid is designated, the 
is no mention of mortgages, which evidently shews that the. 
pate took it for granted, that the mortgagee looked to the 


or his security. The question now decided, is of i importance ! to 
the public, particularly as different opinions have been ‘entertain ine | on 
ed concerning it. As it must henceforth be considered as settled) 





I make no douLt but the Orphan’s Court, in the several counti¢ és, 
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} entrance of the river, by the commander of the British fort, who 
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They ‘have full power to see that sales are made fairly, and- with 1806. 

due notice, and to exact security from the administrator, in pro- yw 
ortion to the increased funds which may come to his hands, 

These precautions, assisted by the attention of the .creditors to 

their own interest, will, I flatter myself, produce sales to the great- 

‘est advantage, and faithful application of their proceeds. 

. My opinion is, that the defendant, the purchaser at the sale 

ordered by the Orphan’s Court, holds the land, discharged from 

‘the plaintiff’s judgment. 


“Yeates, Fustice, who was present at the argument, informed 
othe chief justice that he concurred with this opinion; and 
BRACKENRIDGE, Fustice, expressed his concurrence, generally. 


Judgment to be entered for thé defendant. 


Supreme Court or PennsYvvAnta. 


} Morgan et al, versus The Insurance Company of North 


America. 


HIS was an action upon a policy of insurance, on the freight 
of the brig Amazon, valued at 3,500 dollars, upon a voyage * 
from Philadelphia to Surinam. ‘The policy contained a warranty 
of American property, and the usual clause against illicit trade. 

On the trial of the cause, before the chief justice, at Wisi Prius, 
in Fuly 1806, it appeared that upon the 7th of August 1799, 
when Surinam was in possession of the Dutch, the vessel sailed 
on the voyage insured, and arrived at«the river of Surinam, on 
the 17th of September following; that the brig was detained:at the 


informed the captain, that the colony of Surinam had been in pos- 
session of the British forces about twenty days; that the captain, 

and a’ passenger of the name of 7. G. Richter (who was.an in- 
habitant of Surinam, and to whom the cargo was deliverable there, 
on his paying 25,310 dollars, in pursuance of a contract with the 


| plaintiffs, Morgan and Price) proceeded to the town of Paramanto, 


and the cargo was there tendered and agreed to be accepted by 


& | Richter; who gave security for paying the stipulated price, as soon 
‘| as possible after the delivery, in conformity to the contract. 


On the 19th of September, the governor of the colony gave per- 
mission for the brig to be brought up to town, where she, accor- 





te dingly, arrived the next day, for the purpose of discharging her 








cargo; that on reporting, however, to the custom-house, the col- 


* lector declared, that he would not permit any article to be landed, 
ance to. 
ertail- | one-eighth of the cargo) and that permission to land the cargo 


aa ed. 


% | generally, was repeatedly solicited by the captain, but refused by 





excepting the provisions, (which did not amount to more than 





: etnor; in consequence of which, it was brought back to 
a : Philadelphia 


4 
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1806. Philadelphia. Upon these facts, related in the captain’s protest (1) — 

\——_ the plaintiffs abandoned, and claimed for a total loss of the freight 

insured. And it was agreed to state them in a case, for the 

opinion of the Court. : 

The gereral question was, whether the plaintiffs were entitled 

to recover, either for a total, or for a partial, loss of freight? 

And the solution was ear the counsel on both sides, 

as depending upon the inquiry, whether the freight had been 

earned, in whole, or in part; and if not, whether the loss was oc. 
casioned by a peril enumerated in.the policy. 


For the plaintiff. By the bill of lading, the master is obliged to 
deliver the s, (the danger of the seas only excepted) and 
eight is only payepece the delivery. Beawes, Lex Merc. 137, 
Ab. 179. 183. If a foreign government prevents a landing of the 
cargo, it prevents an earning of the freight, by an arrest, restraint, 
and detainment; as much, surely, as in the decided case, of the 
foreign government refusing to permit a cargo to be shipped, for | 
which the vessel was sent. 3.Bos. and Pull. 295.8 T. Rep. 267.1 
Brownl. 21. 7 T. Rep. 385. Abbot, 261.3 Bac. 610. Lex.Mere. 
267. Park, 292, 3 Rob. Rep. 152, 3. 7 T. Rep. 383. 2 Vern, 176. 
rn Perot v. Penrose, in Seprane Court of Pennsylvania. A polity 

en goods continues in force till. the are landed. 1 Marsh. 
162. and all policies should be liberally construed, for the benefit 
of trade. Jbid. 164, 5. In the present case, there is no proof of the 
delivery of the cargo at Surinam; but, on the contrary, it appears, 
that Richter agreed to pay for it, as soon as possible after it was 
delivered; and as the delivery depended upon the landing, it is 
virtually disproved by the evidence, that the governor always re- 

’ fused to grant a permit for the landing. 4 


For the defendant. On the evidence, there was an arrival of the FF 
a vessel at her port of discharge; and the tender and acceptance of 
the delivery of the cargo, entitled the owner to his freight. The 
owner of the ship was not bound to procure a permission to land 
the goods. Besides, it is not denied, that seameh’s wages wefe 
paid; and wages are never payable, but in cases where the freight 
is.earned, But even the loss, if established, was not occasioned 
by a peril insured against. There was no arrest; no restraint, no 
detainment ; but merely the refusal of a right of entry. Ord. L. 14 de 
1 Val, 656. Art. 15. Ib. 626. Art. 7. Doug. 622. 626, 7. Poth.60. 4 
s. 69. 2 March. 434, 5,6, 7. 1 Marsh, 162. 164, 5. Ab. 161.2 or 
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(1) When the protest was offered to be read, the defendant’s counsel » wo 
served, that the Circuit Court of the United States had yefused-to admit €) 
protest in evidence, and submitted the competency of such evidence on the — p 
roe occasion. But by the Court, The practice of Pennsylvania has been — 
One settled. The protest has invariably been received as evidence in the state ri 
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‘The chief justice delivered” the following opinion, in“which 1866. — 


BRackrEweivce Fistice, concurred. 


Tircuman, Chief Fustice. This is an action ona policy of 


imsurance on freight of the brig Amazon, from Phi ia to 


Surinam, valued at 3500 dollars. yr 
The brig sailed from Philadelphia on the 7th.of August £799, 


' with a cargo consisting of provisions and merchandize, and ar- 


During the voyage, the colony of Surinam was co red 
forces of the king of Great Britain. Permission was 
the British commander, for the brig to go up to the town of Pas 
ramanto, and she arrived there with her cargo, on the 20th Sep- 
tember. On her arrival, the captain of the brig, in pursuance of 
instructions from the owners, as well as in pursuance of an 
agreement between the owners’and a certain ¥. A. Richter, wha 
was a passenger in the said brig, offered to deliver the cargo to 
the said Richter, upon his paying, or giving security to pay, 
25,310 dollars. Richter agreed to pay that sum as‘soon as possible. 

er the delivery of the cargo, and actually gave good security 

the money. But the British collector of the customs, refused 

permission to land any article of the cargo, except the provisions, 
nor could such permission be obtained, although repeated petitions 
were presented to the government. The consequence was, that the 
cargo was not landed, and the captain exitered his protest. The 
brig remained at Paramanto till the 27th of September. The plain- 
tiffs were owners both of the brig and cargo, 

The question is, whether the plaintiffs are entitled to recover, 
either for a total loss, or for a partial loss, on this policy? 

The plaintiffs’ counsel contend, that they are entitled torecover 


rived in the river Surinam, on the 17th of September following. 
by the. 
i from 


» for a total loss; that the landing and delivery of the , is an 


essential partof the contract between the owner and freighter, and 
not being complied with,no part of the freight has been earned; and 
that the circumstance of the same persons being owners of the bri 

and cargo, is immaterial in a question between the assurers ‘cod 
‘assured. On the other hand, the defendants’ counsel say, that there 


has been.no loss, because the freight was completely earned. 


No adjudged case, in point, has been cited on either side. The 
defendants’ counsel relied on the case of Blighty. Page. 3 Bos. 


and Pull. 295. (not.) but I do not think that case applicable. The 


owner of a vessel agreed to go to a certain port, and take in a 
cargo of barley, to be carried on freight. When the vessel arrived 


at the port, the defendant, could not furnish the cargo ee 
. to his agreement, because the government refused to permit e 


exportation of barley. The owner sued the defendant, for not com- 
plying with his contract, and recovered damages equal to. the 


amount of the freight. This only shews, that the interferen¢e 
' the government did not excuse the defendant from complying ; 
Vou, IV. 3.N with 
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1806. with his contract. The plaintiff yhad done every thing neces. 
“—y— sary on his part, and was prevented from earning his freight, by the 
breach of contract on the part of the defendant. No ccnclusion can _ 


be drawn from this case, under what circumstances «freight 
be earned, or not earned. For, it was not an action for the recov 

of freight, but of damages, for not being permitted to eam 
freight. 


But, although there is no adjudged: case, the subject has not © 


escaped the notice of writers on the marine law. In one of the 
ordinances of Lewis XIV. (A. Dis 1681) (1) it is declared, that 
on a charter party to carry goods owt and in, if, during the voyage 
the commerce is prohibited and the vessel returns, the outw 

freight only is earned; and Valin, in his commentary on this ar- 
ticle, says, the law is the same, if the vessel is freighted outward 
only. These ordinances,and the commentaries on them, have beeh 
received with great respect, in the Courts both of England and 


the. United States; not as containing any authority in themselves, _ 
but as evidence of the general marine law. Where they are con 


tradicted by judicial decisions in our own country, they are not 
to be respected. But on points which have not been decided, 


are worthy of great consideration. I am strongly inclined to adopt 


the rule laid down by Valin, because I think it reasonable... The 
owner of the ship has been‘in no fault whatever. When he took 
the goods on freight, there was’an open commerce between Phi- 
ladeiphia and Surinam’ the goods. were carried to the port of 
delivery; the vessel waited there seven days, and the captain 
offered to deliver the cargo to the consignee, who refused to re 
ceive it. Nothing prevented it, but the prohibition of the British 


government. It is not like the-case of avessel which is prevented. 


from entering the port of delivery, by a blockading squadron; for 
there the voyage is not performed, and it is impossible to ‘say, 
certainly, that it wouldshave been safely performed, if there had 
been no blockade. I think it most agreeable to reason and justi 
that the obtaining permission to land the cargo, should, in this 
case, be considered as the business of the consignee. That being 
established, it follows that the freight was earned. 

Upon the whole of this case, I am of opinion, that the plain 


tiffs are not entitled to recover, either for a total or a partial - 


loss. 


' 


(1) 1 Vot Ord. Lewis XIV. 656. Art.15. title Breight, cited by Abbot: 
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“4 policy was an insurable interest. 2d. Whet 


Supreme Court or PennsyEvantia, 
Sansom versus Ball. f 

f/* ASE on a policy of insurance, upon the freight of the ship 

Richmond, for a ‘voyage, at and from Philadelphia to Bua. 


- gia, and thence back again. The premium was 20 pet cent, “to 


“ return five per cent. if the ship proceeds only to Batavia and Back 
# to Philadelphia, and no loss happens ;” and the insurance was de- 
ed tobe “on freight advanced here, and which, by agree- 
ment, is valued at 13,500 dollars.” The policy, also, contained 
the usual clause, that there should be no average loss. recovered, 
if less than 5 per cent. unless it was general. 


On the trial of the cause, it appeared, that the Richmond was 
owned by Messrs, esse and Robert Wain; that the plaintiff pur- 
chased from the owners, three-eighths of the tonnage of the ship, 
for the voyage, at the price of 10,837 dollars 50 ‘cents, which 
was paid before the ship sailed; that the Richmond proceeded safely. 
to’ Batavia, but, on her retirh thence to bh she was 
captured by a French privateer, who ordered her to adaloupe, and 

she was afterwards re-taken by a British ship of war, who carried 
her into Martinique; that upon a libel forsalvage at Martinique,one 
half of the full value of the ship and cargo was decreed to the re- 
captors,and the claimants charged with all costs; and that by agree- 
Ment between the captain and the supercargo, on the one hand, 
and the re-captors,on the other,one half of the cargo was specifical- 
ly delivered to the latter, and 2750/. fixed for the salvage on the 
ship, which was paid by.a draft on the owners at Philadelphia, se- 


cured by an hypothecation. 


_. The present suit was brought to recover an average loss; and 
the case being submitted for the opinion of the Court, two-ques- 
tions were discussed: ist. Whether the subject described in the 
ang under all:the cir- 
cumstances of the case, the insurers were liable fora general 
_ average. (1) ' 
ist. The plaintiff’s counsel, contending. that the interest was. 
insurable, urged, 1st. That it was a lawful interest.. It is the 
payment of a sum of money, for the benefit of bringing home a 
return cargo, either as owner, or upon freight. There is no gene- 
ral law, no law of America, or of England, against the payment 
of freight in advance, whatever may be the law of France; 2 
Marsh. 644. and there is scarcely a subject of property, for which 


(1) Mr. Fitzsimmons, a merchant and underwriter of great intelligence 
experience, proved, at the trial of the cause, that the interest, acquired by 
plaintiff, in'the tonnage of the ship, was a well known subject of insurance i 
Philadelphia. He, also, proved, that an adjustment of the average’ 
present voyage, had been made; in which the insurance com spice 
of the private underwriters, liad acquiesced, On the effect o a 
the plaintiffs cited Park, 118. Marsh. 244. .-* 
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a price is paid and received, that may not be the su of in. 
surance, unless where general policy forbids; as in case of 
seamen’s wages. Park. 9. (5. Bdit.) Ib. 103. Nor, can a this be 
considered as a double insurance; for it is a distinct interest; and 
different insurances may be effected by different persons, hayi 
different rights, in the same property. 1 Marsh. 282. Park. 103, 9 
Nor is it a loan upon bottomry,; for it a i niaeodll Tt 
pledge of the ship self, but for the use of her tonnage; and:it — 
t immaterial, that the valuation in the policy, exceeds the actual 
cost; as the plaintiff had a right to cover the premium, charges? 
interest, and profit, as well as his.advance. 2d. The interest in 
sured was liable to hazard and loss; and, therefore, it was insur. 
able, Lf the ship had been totally lost, the plaintiff’s. use of the 
tonnage, for which he had paid, was gone, and the owner of the 
ship could not be compelled to refund, 3d. The interest is well 
described in the policy. Itis not a purchase of a share in the vessel; 
but of a right to convey goods .in her, upon the voyage insured; and 
the’ transaction does not violate the registering act, on the point 
of ownership, (2 vol. 147. & 14, Swifts Edit.) or even, on the sup» 
position of its amounting to a sale of a part of the vessel, it only 
forfeits the American privileges; it does not affect the insurable 
quality of the interest acquired. But, again: when it is objected, 
that none but the owners of a Ship can recover upon an insurance 
of freight; the objection obviously arises from confounding the pur. 
chase of the right of freight, paid in advance, with freight to be 
earned and received, at the end of the voyage. It is clear, that 
the owners of the ship could not insure, (and certainly they did 
not attempt it) as freight, the tonnage purchased by the plaintiff. 
And when the plaintiff pro posed the insurance, the intention of 
the parties, according to arr. facts disclosed, without objection at 
the time, ought to govern the construction of the policy. Park 
439. (4 Edit.) ah. 
2d. On the second point, the plaintiff’s counsel insisted, that oe 
whether the salvage was considered as freight, or as a charge upon 
goods, the interest insured was liable to a general average; andy 
ifso, the underwriters on the present policy were bound to furnish “9” 
an indemnity. Ship, freight, and cargo, contribute to general 9 | 
average. Park. 121. Abbot 215.(Am. Edit.) 1 East, 220. Ifitis — 
essential to a general average, that the loss should be voluntarily |} 
incurred, surely the payment of salvage, upon a re-capture, is an 
act as voluntary, as throwing goods into the sea, upon the coer- | 
cion of a tempest. Nay, it is within the express stipulation of the 
policy, that the assured shall labour to recover the property from. § 
od jeopardy, in which it is involved, by a risque insured against — 
rk. 140, 1, 123, Ab, 218 2 Burr. 1213. 1 Mag. 245. 1 “Rob, 
And, if ship, freight, and goods, should all contribute 
ralyverage, the plaintiff’s interest in the use of the ship 
contribute in this way; and, contributing at all, is - 
tit 
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-titled. to an indemnity. 2 Marsh. 460. Park. 124, 5y 6. (4 Edit. 
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Ab... 290, 1. 
ist. The defendant’s counsel contending that che interest was 


». not insurable, argued, that itwas in the nature of bottomry; and, 
» therefore, not insurable, unless specifically; and: even then, there 


could be no recovery for an average, but only fora total, loss; that 
the idea of freight, is inseparable from a completion of the voy- 
age, and none but the owner of the ship can recover freight; and 
that there is no instance of a person, who is merely liable to pay 
freight, being liable to contribute to the payment of a general 
average; Ab. 179. 2. Bos. and Pull. 321.2 Marsh, 644. 1 Marvh. 
93. If the purchase is considered as a purchase of part of the ves- 
sel, then no legitimate contract can be founded on it, unless the 
vessel is registered anew. +2 vol. 147.8 14. (Laws of U.S. Swift's 
Edit. 

= On the second point, the defendant’s counsel contended, 
that the decree of the Court only affected the shipand cargo (not 
the freight) with the payment of salvage; that nothing but a gene- 
yal avérage can affect freight; and a general average calls for a 
voluntary sacrifice of a part, to preserve the rest, of the property; 
whereas the loss on the salvage was compulsory. 1 ¥ohns. 406 
410. Ab. 220. Park. 122. 130. 


The chief justice, after stating the general facts, delivered the 
unanimous opinion of the Court, in the following terms. 


Titcuman, Chief Fustice. In this case two questions have 
been made: - 

Ist. Had the plaintiff an insurable interest? 

2d. If it was insurable, was it liable to a general average? 

ist. In ordér to determine whether the plaintiff’s interest was 
insurable, we must first ascertain the nature of it. It seems to 


_ be'a kind of interest, not much known in Europe, though well 


\«§ known in this city. The plaintiff advanced a sum of money to 
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the owners of the ship, in consideration of which, they gave him 
_ aright to fill up three-eighths of the tonnage of the ship, for that 


Yoyage, with goods, either his own, or the property of others: It 
8 called in the policy, “ freight advanced,” an expression well 


calculated to shew its meaning. All countries, and even all cities, 


.}, . have singularities of ‘expression. All new inventions, cither ‘in 
@ commerce or the arts, give rise to new modes of speech, whith, 
- when once introduced into contracts, are recognised by Courts 


of justice, whose duty it is to carry into execution the intention 


ofthe contracting parties. Now, what is there in this mteretly 
. 


which should exclude it from the benefit of insurance? there 
nothing unlawful in it. It is subject to loss;'for, whether the plain- 
tiff used the tonnage for the transportation of his own 
or of the gdods of others, he would lose his money, unléss 
performed the vovage in safevy. Indeed, I think Mr. dnger 


arguing 
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@ 1806. arguing for the defendant, conceded that the plai ail 
yt might plaintiff’s terest 


ave been insured, if it had been properly described; but 
he conceived it to: be im the nature of bottomry. This it certainly 
cannot be; there was no-loan of money. Messrs. Wailns were 
obliged to make no payment. to the»plaintiff, but the plaintiff was 
entitled to make what he could from the tonnage he had purchased, 
Whether it was more, or less; Messrs: Wains had nothing to do 
with it. The testimony of Mr. Fitzsimmons. goes far towards 
proving, that the plaintiff’smterest was well described, and wasa 
proper object of surance. In the case of Gregory v. Christie, 
(Park. 11.) my Lord Mansfield thus expresses himself, * I should, 
‘* think that the words “tgoods, specie, and effects,” did not extend 
“ to the plaintiff’s interest, if we were only to consider the words 
“ by themselves. But here is an express usage, which must 
“ vern our decision. A great many captains in the East dndia 
‘© service swear, that this kind of interest is: always: insured. ii 
“this way.” Now, though there have not been a great many wit’ 
nesses in this cause; yet there has been one, very much conversant 
in the business of insurance, who stands uncontradicted. “Upon 
this first point, therefore, the insurability of the plaintiff’s interest; 
whether it is’ considered: on principle, or on usage, I have no 
doubt but the law is with the plainuff ‘ 
2d, But was the plaintiffs interest liable to general ayerage?: 
General average, or general contribution, is founded on princi- 
ples of justice and sound policy. It arises, when a sacrifice of part 
has been made for the preservation of the residue, or, whem money 
is expended, to preserve the whole. Thus, the loss occasioned 
by cutting away of masts, or throwing goods overboard to lighten 
the ship, in a storm, or money paid. to redeem ship and. c 
which had been captured, are subjects of general average; ship, 
cargo, and freight, have been benefited, and therefore all must 
contribute. In the present instance, a compromise was made‘with 
the recaptors? Was it for the benefit of all persons concerned in 
ship, cargo, and freight? for, if it was, it falls within the rule of 
general average. It appears to me that it was for the benefit ofall 
coneerned. It prevented a sale of both ship and cargo, which must 
Kiave injured all concerned. It would certainly have injured the 


plaintiff, who had goodson board toa large amount,and he had paid 


in advance, for the freight of these goods. Of whatevernature the 


platntiff’s interest was, it was liable-to salvage. Sir William Scott's, _ 


opinion(1) is, that salvage is due, for ship, cargo, and freight. But 
the defendant’s counsel object, that general average never arises 
but from the voluntary act of man, and here, say they, was ne 
»voluntary act; for, salvage was decreed by the Court. This argument 
is rather too refined. Let us consider it. It is true, that the agency® 
andonsent of man, must intervene, to produce a general average; 
5 this agency and consent,though in one sense voluntary, are upon 

Whole, mvoluntary. When life is at stake, the mariner wil, 


(1) 3 Rob. 86. 
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erest lingly throws and diamonds into the sea. nigra watein sm, | i 
; but to encounter 9 storm, which produced this dire necessity 
ainly General soon viweys arises from actions produced by necessity. 
were ‘In the case us, there was a capture, recapture, and decree 
E was of salvage. The master and supercargo consented, under these 
ased, circumstances, to a measure, which produced a general benefit. 
to do’ They surely exercised as much volition, as. if -had thrown 
wards half the eage over board in‘astorm. Su they had stood still, 
was.a and suffered the ship and cargo to be sold, the underwriters would 
ristie, then have had to answer for the whole freight. It is better for 
hould. them to be subject to a general contribution. 
xtend Weare of opinion that the plaimtiff is entitled to recover on this 
words policy, according to his demand. 
st . 
‘Tea Lewis, Rawle, and 7. Sergeant, for the plaintiff. 
ed. itt _ dM Kean ( Attorney-General) and Jngersoll, for the defendant. 
y Wit- ‘ : . 
ersant 
‘Upon -Donath et al. versus The Insurance Company of North 
terest; i America. 
ive no 

4 HIS cause was argued, in March term last, on the following 
ge? case, stated for the opinion of the Court. 
princi- »» Case. (1) The plaintiffs were in advance for money lent, and 
of part goods delivered, to Don Alvarez Calderon, according to their ac- 
money count stated, (including commissions and premium of insurance) 
sioned to the amount of 13,750 dollars; and addressed to the defendants . 
lighten fhe orders of insurance, dated respectively the 22d of Fune and 6th 


of Fuly 1799, in these words: 
“ Philadelphia, Fune 22d 1799. 


tt | “President and Directors of the 

raed ie _ Insurance Company of North America. 

rule of “ GENTLEMEN, 

fit of alk “ Agreeably to your answer, we request you to insure 13,750 
ch must “ dollars, on sundry effects, shipped on board the schooner Daphne, 
red. the “ — Ripley, bound for Havanna. 

ad paid « This insurance is declared to be made by us, for and in be- 
pure the “half of Don Alvarez Calderon, king’s attorney in the island of 
7 Scott's, § “ Cuba, on goods, or rather effects, they not being merchandize 
ht. But. intended for trade, but wholly his property, consisting in cloth- 
r arises * ing and wearing apparel, library, a vast quantity of house furni- 
was no “ture, coaches; &c. amounting together to 18,733 dollars, of 
‘guiment: * which we only covgr the above sum of 13,750 dollars, the same 
»agency) § “being the amount of our advances, inclusive of premium, 
averages, * commission, &c. at and from Philadelphiato Havanna, onboard. 
sa (1) The case was stated with a reference to the various documents, read in 


evidence; but it is necessary to incorporate the substance of them here, with the 
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® 1806. “ the Daphne, an American bottom and property, add the retutiis- 
a 


“from Havanna to’ Philadelphia on board the same schooncr ot 
“any other American vessel, but if remittance should be made to 
“us in bills of exchange for the whole or in part of the sum #9’ 
“ insured by us, a return premium of 7} percent. shall be allow. 
“ed us, on the amount that may be remitted in bills. 

“ We further warrant that Don Alvarez Calderon has all neces. 
“ sary passports and protections for himself, suite, and 
“from the British, Spanish and French ministers, which We have 


* caused to be registered i in Clement Biddle’s office.” a 


“« Piyladelphia, Fulg 6th 1790. 
“ President and Directors of the 
“* Insurance Comparly of North America. 


“ GENTLEMEN, 


“ Please to cancel the policy of insurance effected on goods 
“ or effects, shipped by us, on board the schooner Daphne, for 
* account of Don Alvarez. Calderon, for 13,750 dollars, as the 
“ same have been re-landed and loaded on board the brig Currier, 
“ captain JfKeever, on which you will please to transport the 
“ same insurance, and on the same conditions. 


“ Fos. Donath & Co.” 


Previously to these orders, the plaintiffs had entered into an 
agreement with Don Alvarez Calderon, dated the 11th day’ of 
Fune 1799, of which the material passages were these: 


“ The said Fos. Donath & Co. contract to furnish a suitable 
‘¢ vessel for the passage of the said Don Andres Alvarez Calderg 
“‘ his suite, and goods and effects, from this port of Philadel, 
“to Havanna. To procure insurance to be made of the goods 
“ effects of the said Don Andres Alvarez Calderon, tor the said vod 
“* age, to the amount of commissions, premium and charges, and 
“ the said goods and effects inclusive, and to comprehend in like 
‘“« manner the sums of two thousand dollars, advanced him by Stee 
“ phen Dutilh,such insurance tobe made. at and from Phi 
“ to Havanna,and at and from thence back to this port of Philadel. 
“ phia, and the policies of insurance and authority to recover the 
“ same, in case of loss, to remain and be vested in the said, Jo 
** seph Donath and company.” 


“ And the said Andres Alvarez Calderon further coven 


“ promises and obliges himself to the said Foseph, Donath 

“ company, to pay to the said Yoseph Donuth and, company, or 
their correspondent at Havanna, the fullamount of said sums 
“ so to be by them advanced, and also for ghe freight and, other 
‘‘ sums to be by him paid as aforesaid at Havanna, in.specie, to be 


“ loaded on board any vessel at Havanna that they may require, 
Andres 


“clear of duties or risque, or at the option of said 
‘ Alvarez Calderon, to pay the said amount in sugars, or oer 
“* produce, 
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“ produce, in which last case, all the freight, charges, commissions 1806. 
“ at Havanna, and risk of the said sugars or other produce of the G-+jp-— 


“ said island of Cuda, shall be at the charge of the said Andres 
“ Alvarez Calderon, so that the nett proceeds thereof, after de- 
“ ducting all charges, freight and insurance, as the same shall 
produce at Philadelphia, shall be to the credit of said -Andres 
“ Alvarez Calderon, instead of the sum paid at Havanna in specie. 
“ And it is declared and agreed by the said parties hereunto, that 
“ in case the said vessel should be captured, taken or lost on her 
“ said voyage, that the insurance to. be recovered on the goods 
.“ and effects, to be shipped and insured as mentioned in the third 
“ article before mentioned, shall be applied by the said Joseph 
#* Donath and company, to the discharge of their advances, and 
“ in abatement or acquittance for so much of the bills or drafts 
“ to be drawn by the said Den Andres Alvarez Calderon for the 
* said sums, so to be paid and advanced for his use by the said 
“ Foseph Donath and company, as aforesaid.” ¢ 
On the 6th day of Fuly 1799, Foseph Ball duly underwrote 
the policy for the defendants, and affixed their corporate seal, by 
which they insured goods on board the Currier outwards, and on 
board her, or any other good American vessel home, at and from 
Philadelphia to the Havanna and back to Philadelphia, valued at 
13,750 dollars, for a premium of 20 per cent. The property out 
was warranted to belong to Don Alvarez Calderon; and that he 
had all necessary passports and protections for himself, suite, and 
property, from the British, Spanish, and French, ministers, resi- 
dent in the United States. It was, also, stated in the policy, that 
the property homewards was to be shipped by Don Alvarez Cal- 
deron, or by his order, for account of the plaintiff; but if the re- 
mittance was made in bills of exchange, and not goods, there 
should be a return of 7} percent. of the premium. The premium 
was duly paid; the warranty in the policy contained was complied 
with and performed; the policy has always remained in the pos- 
session of the plaintiffs; and the goods were shipped and consign- 
ed, as specified in the invoice and bill of lading, to wit, by ¥o- 
seph Donath & Co. “for Don Alvarez to Peter Blain, or his 


® “assigns,” at the Havanna. On the 19th Fune, and 8th Fuly 1799, 





the plaintiffs wrote two letters to Peter Blain, the plaintiff’s agent 
named in the bill of lading, inclosing a copy of the cogtract with 
Don Calderon, and desiring him to secure payment™before the 
were delivered; to which letters they received answers, 

ted respectively the 18th and 31st of October 1799, stating the 
refusal of Don Calderon to pay the drafts, and his desire that the 
plaintiffs would seek redress from the underwriters. The brig Cur- 
rier, in the policy named, sailed from Philadelphia, on the 10th 
of Fuly 1799, on the voyage insured, with the property insured 
on board; and, while lawfully prosecuting the voyage, to wit, on 
the 3ist of Fu/y 1799, she was captured by the British privateer 
Vou. IV. 30 schooner — 








, 1806. 
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schooner Charlotte, captain Thrift, and carried-into New-Provis 
dence, on the 3d day o! August ensuing, where fames M‘Keiver, 
master of the said brig, entered a protest. The brig and car. 
go were libelled in the Vice Admiralty Court, at New-Provi- 
dence, and were both condemned, except the property in the 
licy insured, touching which the following proceedings were 

fad at New-Providence. 
On the 26th of August 1799, Don Calderon: petitioned the 
Court of Vice-Admiralty, stating that he was possessed of pass- 
rts from the British minister, &c., and praying restitution of 
fis effects. On the 2d of September, the Judge pronounced sen- 
tence, which, so far as it relates to the present question, expressed 
a doubt upon the construction of the British minister’s passport} 
and directed an inquiry to be made, whether it was the minister’s 
intention to protect the effects of Don Calderon, to the extent 
«laimed. (1) On the 12th of September 1799, all the goods were 
restored 


(1)The opinion of the Judge of the Court of Vice-Admiralty (Judge Kelsall) 
upon the general character and operation of diplomatic passports, appears suf- 
ficiently interesting, to justify its insertion at length. ’ 


Decree. ‘* The only shipment in this vessel, that has occasioned me any 
** hesitation, is that of Don Alvarez. This gentleman is a Spanish subject, but 
** to exempt his property (of the value of eight or ten thousand dollars) from 
** the usual consequence of capture; he has produced a paper, which has 
« given rise to no small argument and discussion. It is a letterof licence from 
«* his majesty’s ambassador with the American states, Mr. Liston, by which 
*« the commanders of vessels of war are requested to allow Don Alvarez to 
«* pass, with his domestics, baggage, and effects.” It is said, that this paper, 
** from its language, not being mandatory, never was designed by Mr. Listog 
** to be viewed as a safe conduct; that it is merely an expression of civility,a 
‘* complimentary act, intended to procure to Don A/varez polite treatment, and 
** to protect himself, servants, baggage, and the customary viatica, or articles 
** necessary for his use during the voyage, and no more; but by no means, to 
‘enable him to carry furniture, carriages, and other goods, to so great an 
«* amount as the property in dispute; that the document is not in the usual 
* and proper form; and, finally, the right of ambassadors, to protect by their 
** licences, more than has been here conceded to them, has been contested, on 
* the ground, that it would defeat the operation of the prize act. 

** The safe conduct of ambassadors will not, I apprehend, be often the sub. 
* ject of consideration here; and still more rarely will it happen, that there 
«will be any greater otcasion to dispute, or deny, the privilege claimed, than 
** there exists in the present. If, however, the right of ambassadors to grant 
** licences, whereby enemy, or contraband goods, may be protected from c 
** ture,during their passage through the sovereign’sdominions (whichisthe case 
“* more especially alluded to by Blackstone) (1) or even to the territories of the 
** enemy, which is the case here, be admitted in its fullest extent; still it must 
** be granted, that to insure proper respect to his act, attention should be 
** paid to the forms prescribed or recommended by the writers on the law of 
“ nations; I mean, as Vatte/l expresses it, to enumerate, and categorically ex- 
** press, every thing intended to be comprehended. Here no enumeration has 
bad Sons made; but, instead thereof, a word has been inserted, of an import so 
** general, that it may be construed te include any thing and every thing, of any 
* amount and of any kind. 

“ [ may, I trust, without derogating in the least from the respect due to his 
¥ excellency, the ambassador, be permitted to doubt, whether, when he wrote 


(1) 1 eof. Com. 259, 260. 
4 the 
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“restored to Don Calderon, on his giving security, to.abide the 1806. 
final decree, except a trunk of valuable articles, which had been -+\y—/ 


lost after the capture; and for which the judge refused to make 
the captors responsible. 

The property received by Don Alvarez Calderon, in cons 
sequence of those proceedings, was carried by him to the Has 
vanna, but never delivered to the said Biain, im the bill of lading 
mentioned, nor accounted for to the plaintiffs. 

On the 31st day of August and the 1st of October 1799, the 

intiffs abandoned the property insured to the defendants, stat- 
ing in the former letter, particularly, that “they had received 
“ orders from Don Calderon to do so;” and thereupon demanded 

yment for a total loss: which the defendants refused to pay, 
ad offered to pay an average loss on the goods damaged and 
stolen. Don Alvarez Calderon has not paid to the plaintiffs the 
whole, or any part of their advances before mentioned‘ and no 
property insured on the homeward passage, has been shipped by 
him or his order, for account of the plaintiffs, nor hath any part of 


“the passport, he really meant to give it the full purport of which it is sus» 
* ceptible. 

“6 The situation of Judges of the Vice-Admiralty Courts is well known to 
“ Mr. Liston. If, on the one hand, they are bound to respect the right of 
« ambassadors, there are, also, duties to fulfil towards those who claim the 
“ benefits of the prize act. And hence I do conclude, that in extending the 
“ privileges or immunities of a passport, beyond what is commonly done, he 
* would have adopted a term of more precise and determinate signification, 
* than the one he has used. Besides, it is very evident that Mr. Bond, the con- 
“ sul, who, I dare say, did see this licence, and who ought, and, I presume, 
“does, know better than any person here, what the ambassador really intend- 
“ ed, takes no notice whatever of “ fects,” but confines his consular licence, 
“ or pass, which he granted eight days subsequent to that of Mr. Liston, to 
“the persons and baggage of Don Alvarez and his servants. Don Alvarez 
“ himself, too, by insuring so carefully against capture, seems to have enter- 
“tained a different opinion of this safe-conduct at Philadelphia, from that 
“ which he holds in this place. 1 will not, though, take upon me to say, that it 
“ is not possible, but that Mr. Liston might have been aware of the purpose to 
“which his passport was intended to be applied; and that he might have 
“ deemed this a fit occasion, for the exercise of the extraordinary powers ate 
* tached to his station and character. If this prove to be the case,I shall dismiss 
* the libel, and leave the captors, if they think themselves aggrieved, to seek 
“ redress elsewhere. My duty, therefore, in the first place, is to be satisfied of 
“ what was the aimbassador’s meaning. For this purpose, I decree, that an 
“ exact enumeration of the articles (exclusive of the baggage, the books, and 
“every thing necessary for the prosecution of his voyage, which, if it has not, 
* been done, I direct may be immediately given up) that have been shipped 
“ by Don Alvarez, be made out, and that it be transmitted to his excellency the 
* ambassador, with a request that he would certify to this Court, whether any, 
* or what, things therein specified, were intended by him to be protected from 
“ capture by his licence. In making this enumeration, I trust that the great- 
“est care will be used to prevent injury; and that. the same be done in the 
“ presence of some person appointed by the claimaut.”(1) 


(1) Upon receiving Mr. Liston’s explanatory certificate, the whele of the pro« 
perty was ordered to be restored absolutely. 
the 
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1806. the remittances in the policy mentioned, been made in bills of 
ya exchange. 





The questions for the opinion of the Court are, 

1st. Whether, under all the circumstances, the plaintiffs had an 
insurable interest in the property, mentioned in the policy, out 
and home, or either? 2d. Whether, if they had such interest, it 
is sufficiently insured by this policy, to entitle them to recover in 
the present action, as for a total loss? 3d. Whether, if they-are? 
not entitled to recover as for a total Joss, they are entitled to res 
cover as for a partial loss, and to what amount? 4th. Whether 
they are entitled to a return of premium on the ‘return voyage, 
and to what amount? 

It is further agreed, that the judgment of the Court shall be 
rendered by them, in such form and for such sum, if @ny, as — 
shall be best calculated to effectuate their opinion upon the fore. 
going questions. 


The cause was argued in March term 1806, by Levy and) 
Dallas, for the plaintiffs; and by Ingersoll and Hopkinson, for tad L. 
defendants. 


For the plaintiffs, it was insisted: 1st. That the advance and 
lien, gave them an insurable interest in the effects of Don Cal. © 
deron; Park, 282. 1 Bl. 103. 1 Burr. 489. Fark, 267. 269, © 
8 T. Rep. 154." Park, 11. 3 Burr. 1410. Park, 270. 8 T. 
Rep. 13. 1 Bos. & Pull. 315. 323. 216. 6 T. Rep. 478. 483, | 

1 Marsh. 81. 91. 111, 112. 2 Bos. & Pull. 240. 75.; that the 
nature of their interest was fully communicated to the defend: | 
ants; that they had taken every precaution to secure the lien, by 
retaining the possession of the effects, and consigning them te 
their agent at the Havanna, to be delivered to Don Calderon, only 
upon re-payment of the money advanced;, that the capture took 
from the plaintiffs the possession of the property, and, with it, 
their lien; thereby constituting a total loss, on which they had a 
right to abandon; 2 Burr. 694. 2 Emerig. 188. 194, 5. 3 Poth. 
B. 3. c. 3. art. 1. s. 3. that the restitution to Don Calderon was 
not a restitution to the plaintiffs; but, on the contrary, was de- 
structive of their possession and lien; and that although the goods 
were, in fact, afterwards carried to the Havanna by Don Calde- 
ron, they were never delivered at the port of destination, to the 
consignee of the plaintiffs, within the spirit and meaning of the 
policy, any more than if they had been carried thither by the cap- 
tors. 2d. That the defendants have virtually acknowledged the 
right of the plaintiffs to recover, by offering to pay an average loss 
upon the property damaged and stolen. 3d. That, at all events, 
the policy contemplates two distinct adventures; to wit, an out- 
ward cargo, and a remittance, either in cargo, or in bills of ex- 
change (providing, in the latter case, for an abatement of seven or 
a 
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a half per cent. premium) and as no risque has been runof either 1806. 


kind, upon the return voyage, there should be a proportional re- 
Marsh. 564. 567. 569. 561 to 571. 1 Bos. & Pull. 172. 


For the defendants, it was insisted, 1st. That their contract was 
with Don Calderon, through the agency of the plaintiffs; that the 
plaintiffs never had an insurable interest, or, if they had, they have 
not insured it; for, the insurance is made on the effects of Don 
Calderon, on his account and risque; and although they are con- 
signed to Blain, at the Havanna, it is expressly “ for Don Calde- 
ron?’ 1 Ld. Raym. 271. 12 Mod. 156. that there was no idea of 
a lien, in the origin of the transaction, but a perfect reliance on 
the honour of Don Calderon; that although two persons may in- 
sure distinct interests in the same subject, it must be upon dis- 
tinet contracts, and for distinct premiums; and that Don Calderon, 
in case of a legal loss, might have sued on the policy, though he 
had paid his debt to the plaintiffs; and thus if they might sue, 


* their debt not being paid, two interests would be insured by the 


same contract, for a single premium. 2d. That the defendants 
had complied with their contract, the property being restored to, 
and remaining in, the possession of its owner, for whom the in- 
surance was made, at its port of destination; and that the insu- 
rance was against the perils of the sea, and of war, but it was 
not an insurance against the misconduct of Don Calderon, in re- 
taining the property, without paying the debt. 3d. That the 
voyage was entire; for an entire premium of twenty per centum, 
varying the amount of the premium, but not the entirety of the 
voyage, according to the manner, in which the returns should be 
made. Park. 440. 377. 2 Marsh. 572. Doug. 751. 


The cause was held under advisement, until the 17th of Fanu- 
ary 1807, when the opinions of the Judges, who had heard the 
argument, were delivered, 


Titceman, Chief Fustice. My opinion on the first point will 
be rendered unnecessary, by the opinion which I shall deliver on 
the second point; because, granting that the plaintiffs possessed an 
insurable interest, I am of opinion that it clearly appears from the 
facts stated, that they ordered no insurance, and that no insurance 
was made for them, in any other capacity, than as agents of Don 
Alvarez Calderon: consequently, they cannot recover for a total 
loss, as Don Alvarez Calderon has accepted that part of the pro- 
petty which was saved, and thereby made his election to claim 
only for a partial loss. The instructions of the plaintiffs for effecting 
the insurance, were to insure expressly for and on behalf of Don 
Alvarez Calderon. It is true, they insured only 13,750 dollars, 
although the whole effects of their principal amounted to 18,733; 
dollars;* 





1806. dollars; and they give the reason, that 13,750 dollars covered 
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teeny the amount of their advances, including premium, commissions, 







&c, The defendants. might well suppose, that the plaintiffs were 
to hold this policy for their own security, in case of loss, although 
the insurance was made for Don Alvarez Calderon; and that this 
was the fact, appears from the agreement, dated the 11th of Fune 
1799. But it is not stated, that this agreement was disclosed to 
the defendants: on the contrary, there is one circumstance which 
goes far towards convincing me that no such disclosure was made, 
It is this: By the agreement, the outward cargo was to be at 
the risk of Don Alvarez Calderon; but the memorandum at the 
foot of the policy, contains a covenant,that the inward cargo should 
be shipped on account of the plaintiffs. The plaintiffs contend, 
that they had a lien on the goods, and that it so appears by the 
bill of lading, and their letter to Mr. Blain. But, in my opinion, 
those papers prove directly the contrary. By the bill of lading, the 
goods are deliverable for Don Alvarez Calderon, to P. Blain; so 
that Don Alvarez Calderon might have compelled Biain to give him 
possession of the goods, before the expiration of the fifteen days, 
which were allowed for payment of the plaintiffs’ demand. The 
plaintiffs, in their first letter to Blain, declare that the respectabi- 
lity of Don Alvarez Calderon’s character was a sufficient guaran- 
tee, tor the honourable execution of his agreement. And even in 
their second letter, although they began to apprehend difficulty 
from the capricious temper of the Don, they gave no intimation 
of any expectation, that their agent should hold the goods till he 
received payment of their demand. 

Suppose Don Alvarez Calderon had paid the plaintiff’s account; 
can it be contended, that he could not recover for his own use, 
on this policy, the amount of the loss, that he has actually sustain. © 
ed? And, if he could, does it not inevitably follow, that the plain- 
tiffs cannot recover for their own use? If they can, one insurance — 
effected for one premium, may be made to cover two different in.” 
terests, vested in different persons, Besides, the plaintiffs attempt, 
most unreasonably, to make the defendants answerable for a risk, 
which they never meant to run; that is, for the integrity and good 
conduct of Don Alvarez Calderon. And after that gentleman has 
received the property, which was restored to him by the British 
Court of Admiralty, the defendants are called on to answer for 
it, as being lost. To render the impropriety of this demand the 
more complete, the plaintiffs made the abandonment, on which 
they found their claim, expressly by order of Don Alvarez Calde- 
ron. Nothing can be clearer than that the plaintiffs, throughout 
the whole of the transaction of this insurance, acted not for them- 
selves, but as the agents of Don Alvarez Calderon. 

3d. On the third point there is no difficulty. Undoubtedly, the 
plaintiffs may recover for the partial loss, sustained hy Don Alva- 
rez 
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vez Calderon. The defendants do not deny it. I presume the 1806. 
ies can easily adjust this loss. Indeed, I understood so, from —\¥— 


what tell from Mr. Levy, in the course of his argument. 
4th. The last question in this case, is, whether the plaintiffs 

are entitled to a return of any part, and how much, of the pre- 

mium? The general rule is, that where the voyage is entire, and the 

risk has once commenced, there shall be no return of premium. But 

when, by the course of trade, or the agreement of the parties, the 

voyage is divided into distinct parts; and, on one of these parts, no 

risk has been run, there shall be an apportionment of the premi- 

um, and part shall be returned. A voyage may be entire, though 
the ship is to go to a number of different places, and to take in 
different cargoes. But if, in the contract of insurance, there are 

certain contingencies introduced, which, at certain periods of the 

voyage, may operate so as to make the insurance void, it has been 
considered, that, in such cases, the voyage may be supposed to 
have been divided, in the contemplation of the parties, ito dis- 
tinct parts. As in the case of Stevenson v. Snow, which was an 
insurance of a ship “at and from London to Halifax, warranted 
to depart with convoy from Portsmouth.” The convoy was gone, 
before the ship arrived at Portsmouth; and by the judgment of 
Lord Mansfield, and the whole Court of King’s Bench, there was 
areturn of part.of the premium. In the case before us, it ap- 
pears to have been in contemplation of the parties, that on the 
voyage from the Havanna home, there might be contingencies, 
which would either avoid the policy, for that part of the voyage, 
or lessen the risk, so far as to require a part return of premium. 
The goods shipped on the outward voyage, are warranted to be 
the property of Don Alvarez Calderon. It was doubtful, whether 
any goods would be shipped on the inward voyage. If a remit- 
tance. was made in bills of exchange, there was to be a return of 
seven and a half per cent., part of the premium. If goods were 
shipped, they were warranted to be on account of the plaintiffs. 
It seems to be the spirit of this agreement, that the voyage may 
be divided; and that if no goods were shipped, there should be a 
return of seven and a half per cent. 

On the whole of the case, I am of opinion, that the plaintiffs ° 
are entitled to recover for a partial loss, and a return premium * 
of seven and a half per cent., with interest. from the commence-’ 
ment of the action. I do not think, that they should be allowed 
interest for a longer time, because they demanded more than they 
were entitled to, and have put the defendants to the expense of 
contesting their claim for a total loss. 


Yeates, Fustice, being indisposed, sent his opinion, in writing, 
to the Court, and it was read by the prothonotary. He concur. 
red in the decision, that the plaintiffs, were entitled to recover 
a partial loss, for the goods lost and damaged; but he — 
der 
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1806. dered the voyage as entire, and, consequently, was opposed te 
tony’ the claim, for a return of premium. 


Smit, and BrackenrinGe, Fustices, concurred, generally, 
in the sentiments delivered by the Chief Justice. 


And judgment was entered for the plaintiffs, accordingly; the 
quantum to be calculated by the parties. (1) 


(1) On the question of interest, Dallas took the liberty of suggesting to 
the Court, after the opinions were delivered, that the practice had uniformly 
been, to allow interest on the amount actually recovered, upon the expiration 
of 30 days, after depositing the proofs of loss; and that, on principle, the un- 
derwriters could only discharge themselves from interest, or costs, by a ten- 
der, or payment into Court, of the sum due. But the Chief Justice answered, 
that the subject had been considered, and was now decided. 
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DELAWARE. 


September Term 1788. 


- 


(1) W. B. Surviving Partner, &c. Appellant, versus Lati- 


mer, Respondent. 


HE facts, arguments, and principles, involved in the discus- 
sion of this cause, were stated by the first commissioned 
Judge, in the following terms: 


Dickinson, ¥. An action of trover was brought by the appel- 
lant and his partner, in the Court of Common Pleas, in Kent, tor 
the brig Endeavour and her cargo. There was a general verdict 
and a judgment for the plaintiff, in that Court. The cause was then 
removed into the Supreme Court, by a writ of error, and there 
the judgment of the Court below was reversed. The appeal, in 
this cause, is from that judgment of reversal. 

Upon the trial, in the County Court, the plaintiff gave in evi- 
dence, “ that the defendant, as marshal of the admiralty, appoint- 
« ed Ralph Walker to take the brig and into his care and 
“ possession; that he did so, and continued possessed thereof 
“until they were replevied, by virtue of the writ of i ag in 
“ the judgment hereafter mentioned ; and that the defendant, by a 
“ warrant in writing, appointed ohn Dawson, deputy-marshal, 


“ & hy - 


(1) I have been presented with the report of this and of the next, by 
the learned and venerable judge, who pronounced the judgments of the Court; 
and their intrinsic merit, as well as the respect due to the Judge, must render 


‘any apology for their publication unnecessary. 


Voi. IV. a ‘ The 
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tay of replevin, brought by. him and his déceased partner against the # 
said Walker and others, to February term 1782, upon whichace 9 
tion a judgment was entered, at the same term, by default, for — 
the said brig and cargo. The defendant, by his counsel, objected 9 
to the same, inasmuch as he was not a party to the action of re. 9 
plevin; but the Court over-ruled the objection. To this opinion — 


1788. 
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The plaintiff then offered in evidence, the record-of amaction 9 


of the Court, the defendant’s counsel tendered a bill of excep: 
tions, that was sealed by the Judges, in which the facts before. 
mentioned, were stated. 


Upon the same trial, the defendant gave in evidence, * the tran. — 


“‘ script of the proceedings in the Court of Admiralty, by which 
“ it appeared, that the brig Endeavour and her cargo, had been 
“¢ condemned in the said Court, as lawful prize, to, and for the 


“use of, the captors, and had been sold by the defendant, as 


“‘ marshal of that Court, under that decree. The plaintiff, by 
“ his counsel, objected to the operation of said condemnation, 
“ inasmuch as the said Court of Admiralty had not jurisdiction, 


“the said brig and cargo being taken and seized, as prize, at 


“ Whitehall landing, in Little Duck creek, in the body of Kent 
“« county, and belonging, at the time of seizure, to citizens and 


“< inhabitants of the said county, which objection, the Court held — 


“‘ to be sufficient, for the causes above stated.” To this opinion 
of the Court, the defendant’s counsel tendered a bill of excep 


tions, afterwards duly sealed, in which the particulars, before re- — 
cited, are set forth. + 
The capture was made, during the late war, in December 1781, - 


It is contended, by the counsel for the appellant, * that the ae. 


* tion, in this case, against the officer of the Court of Admiralty, 


“is maintainable, and two principal points are insisted on: 1st, 
“ That the Court of Admiralty Aad not jurisdiction; and, 2d. That 
“ if that Court Aad jurisdiction, yet the judgment in replevin, sub- 


‘* sequent to the decree of condemnation, is an affirmance of pro-’ 


“ perty in the appellant, of which, as such an affirmance, we are 
“« bound to take notice, and thereby to be concluded.” 

With respect to the first principal point, it is urged, “ that the 
“ Admiralty had not jurisdiction by any principle of law, because 
“ its jurisdiction extends only to acts done upon the high seas; 


“‘ and, in cases of capture, is governed by the law of nations, 
“ which can apply only to questions between citizens, or subjects, - 
“of different states, or kingdoms; that it had not jurisdiction’ 

“under any resolutions of congress, because they do not reach to © 


‘‘ the present instance; that there was but a bare intent to offend; 
‘“ and that the legislature of this state had directed @ particular 


“‘ mode of proceeding, in every such instance, by the act of assem- ~ 


“ bly passed on the 20th day of May 1778.” 


A great number of cases has been read, in order to show | 
that the jurisdiction of the Admiralty, extends only to acts done’ 


upon § 
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the high seas. The same answer may serve for every one 1788. 
them; they all relate to causes civil and marine, and not to ye 
causes of prize. The question, “ prize, or no prize, belongs to the 
“ “nearer of the Admiralty, whether the capture be upon the 
“high seas, in ports, rivers, or within the body of a county.” 
It is not necessary to inquire how far this doctrine may be ex- 
tended. The cause now to be determined, is of a capture upon a 
navigable water. The decisions in the cases of Le Caux v. Eden, 
Lindo v. Rodney and another, Brown and Burton v. Francklyn, 
and Key and Hubbard vy. Pearce, have removed every doubt upon 
this head. 
The other branch of this objection is, “that, in cases of cap- 
“ture, the Admiralty is governed by the law of nations, which 
“ can apply only to questions between citizens or subjects of @if- 
“ ferent states or kingdoms.” 

The law is as clear upon this, as upon the former, part of the 
objection. 

Whether it be, that, in time of war, the usual forms cannot be 
observed; or, that persons, engaged in enterprises favourable to 
enemies, are considered as connected with them in councils and 
interests; or that, as the welfare of a society depends on the is- 
sue of the war, therefore, the endeavours of the well affected, 
amidst uncertainties and dangers, to guard the public happiness, 
give a peculiar sanction to their exertions, it is evident that, upon 
captures as prize, the admiralty proceeds against the property 
taken, though it belongs to citizens or subjects of the state or 
kingdom, by the authority of which the Court is established. If 
this rule be deemed essential to the general weal, in common 
wars, arising, perhaps, from disputes about borders, distant terri- 
tories, or commercial benefits, how much more occasion is there 
for such vigilance and strictness, in a war like the last, 4 war of 
invasion, piercing into the heart of a country, and involving in 
its event, the freedom of a whole people, and their posterity. 

In the cases before referred to, not to mention any more, Brown 
and Burton were English subjects, and Key and Hubbard, Le 
Caux and Lindo, were British subjects. 

Thus that law, from which our jurisprudence is derived, (2) 
stands established, by a multitude of judicial determinations, for 
several ages. The Courts of Admiralty, in these states, proceed in 
the same manner. The Court of Admiralty, in this state, condem- 
ned a vessel, taken in Yones’s creek, within the body of Kent county, 
and belonging to an inhabitant thereof; (3) yet no objection, that 


(2) By the 25th section of our constitution, “‘ the common law of England, 
“and so much of the statute law as has been heretofore adopted in practice, 
* shall remain in force, unless they shall be altered, &c.” 


(3) The facts here mentioned, that the vessel was taken in Yones’s creek, 
within the body of Kent county, and belonged to an inhabitant thereof, were stated 
inthe libel of Barret and others. 


we 
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we have ever heard of, «as made to the jurisdiction of the Ad- 
miralty. . 
Here it may be proper to recollect, that, in the present instance, 


the Court of Common Pleas expressly held the objection of the 


appellant’s, then plaintiff’s, counsel, against the operation of the 
condemnation in the Admiralty, “ to be sufficient, because that 
* Court had not jurisdiction, inasmuch as the brig and cargo were 
“ taken and seized as prize, at Whitehall, in Little Duck creek, 
“ in the body of Kent county, and belonging, at the time of seizure, 
“ to citizens and inhabitants of said county.” 


The next allegation of the counsel for the appellant is, “ that | 


“ the Court of Admiralty had not jurisdiction under any resolu- 


“ tions of congress;” particularly referring to those of the 25th — 


of November 1775, and the 23d of March 1776. 


The second of the resolutions, in November, provides, that “all ~ 


* transport vessels, in the British service, &c. and all vessels, te 


“« whomsoever belonging, that shall be ee. in carrying pro- 5 
c. shall be liable to | 


“ visions, &c. to the British army or navy, 


“seizure, and, with their cargoes, shall be forfeited.” By the © 
fourth, it is “recommended to the legislatures of the United © 
“ Colonies, to erect Courts of justice, or give jurisdiction to the 
‘“« Courts now in being, for determining concerning the captures 
“‘ to be made as aforesaid, all trials in such cases to be had, by a 
“ jury, &c.” By the fifth, “all prosecutions shall be commenced 
“in the Court of that colony, in which the captures shall be 


“ made; but if no such Court be, at that time, erected, in the 
“ said colony, or if the capture shall be made on open sea, then 


‘‘ the prosecution shall be im the Court of such colony as the ~ 


“‘ captor may find most convenient, &c.” By the sixth, “ an ap- 
“ peal, in all cases, shall be allowed to congress, or such persons 
‘¢ as they shall appoint, &c.” 

By the fifth of the resolutions, in March, it is determined, 
¢ that all vessels, &c. belonging to the inhabitants of Great Bri- 
“ tain, as aforesaid, and ail vessels, which may be employed in 
“ carrying supplies to the ministerial armies, which shall happen 
“ to be taken near the shores of any of these colonies, by the peo- 
* ple of the country, or detachments from. the army, shall be 
“ deemed lawful prize; and the Court of Admiralty, within the 


* said colony, is required, on the condemnation thereof, to ad- 


‘* judge payment of charges, and distribution, &c.” 
It is said, “ that if the words ‘ ail vessels, and ‘ all vessels to 


“ whomsoever belonging, can be construed to extend to vessels 7 
“ owned by inhabitants of the United States, then colonies, yet | 
‘‘ the first set of resolutions, wholly respects a condemnation 


“ upon trial by jury, and the second set, captures ‘near the 


“« shores of any colony, circumstances very different from thos¢ 
“‘ of the present imstance; and both sets have regard, solely, to” 
“ vessels 
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_ vessels employed in carrying, &c.” though here, at most, was 
_ only a design of carrying.” eS 

The best way of discovering how far arguments, deduced from 
resolutions of congress, can be applied on this occasion, will be, 
to consider them, not separately, but conjointly, as forming a 
system, that existed in force at she time of the transaction. 
~ On the 8th of $¥anuary 1780, long before the capture of the 
Endeavour, it was resolved, by congress, “ that the trials in the 
« Courts of Admiralty, in cases of capture, be according to the 
“ usage of nations, and not by jury.” It does not appear any 
other material part of the foregoing resolutions in 1775 and 1776, 
was repealed. Therefore,the powers intended, in those resolutions, 
to be exercised by the Courts of Admiralty, remained. Only the 
mode of exercising them was altered. The obligation of any of 
these resolutions has not been, and will not be, denied. Of course, 
the exception taken to the resolution of 1775, does not, in any 
manner, impeach the eur ny of the proceedings in this cause. 

As to the exception, founded upon these words, in the resolu- 
tions of 1776, “‘ near the shores of any of the colonies;” (4) it 
would be a very singular distinction, if vessels, engaged in hostile 
projects, should be liable to seizure and condemnation, below the 
mouth of a river or creek, and should gain protection, by entering 
into it for the very purpose of more effectually carrying them on; 
especially if it be considered that congress certainly intended the 
resolutions of 1775, and 1776, to agree and co-operate. They 
did not undertake to say, that “ the shores” of any colony, were 
the Aimits of that colony; and they expressly speak, in the 5th 
resolution of 1775, of captures made “ in” a colony. 

The exception taken against both sets of resolutions, states, 
that “they have regard solely to vessels employed in carrying, 
&c. and that here, at most, was on/y a design of carrying;” or, m 
other words, that the offence was not committed, but only in- 
tended. (5) 

On the other hand, it is set forth by the judge in his decree, 
that the fixed design of the appellant and his partner, through all 
the transactions relating to this vessel, was to carry her and her 
cargo to New-York, then in the possession of the British fleet 
and army; and that they had obtained a passport from the ad- 
miral, who was there, for this purpose; and it appears, from the 
plea and answer of the appellant, in the Court of Admiralty, and 
from other parts of the proceedings, that the brig Endeavour had 


(4) The libel of Barret and others, against the vessel‘taken in Sune 1778, 
and afterwards condemned, stated, that she was taken “‘ zn Sfones’s creek, and 
* near the mouth thereof, in Kent county.” This libel, also, set forth the resolu- 


tion of congress on the 23d of March 1776, as the fouhdation of the prosecu- 
tion. 


(5) The intention of supplying an enemy, manifested by such circumstances 
as in this case, is clearly criminal at common law. Foster, 217. , 
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1788, been purchased at Lewes-Town, brought into Little Duck. creek, 
yas far up as Barker’s landing, had there received a considerable 


part of her cargo, and then went down seyeral miles to the place 
where she was captured. If she was going to New-York, surely 
she was “ employed in carrying supplies to the British army.” . 

This point has been deemed very, important, and many. in- 
genious arguments have been offered upon it. One remark may, 
perhaps, throw some light upon the subject. 

Whether the Endeavour was “ employed in carrying supplies, 
“ to the British army,” is a question of fact. This Court is now 
sitting to correct errors in law, “as was allowed under the old) ~ 
“« government in the last resort, to the king in council.”(6) The — 
cause now depending, comes before.us, after a removal into the — 
Supreme Court, by a writ of error, upon a general verdict, and — 
a judgment thereon below. Must there not be some great devia- 
tion from legal principles, in the method proposed for. the decis, 
sion of this business, since it leads to so extraordinary a. conclu- 
sion, that, instead of being judges to determine what the law is, 
we are in a case thus circumstanced to become an imperfect jury, 
for the re-trial of a matter of fact? 

The last objection of the appellant’s counsel, comprehended in 
the first principal point, is, “ that the legislature of this state, has 
“ directed a particular mode of proceeding, in every such instance 
“ as the present, by an act of assembly, passed on the 20th day of 
“ May 1778.” 

By that act, “ all provisions and supplies loaden on board any 
“ vessel, or other carriage, in any place or port within the state, 
“ to the intent. &c. to be conveyed, &c. to, or from, the enemy, 
“ &c. shall be forfeited, with the craft, &c. carrying the same, to 
“‘ the use of the captors; and two justices of the peace, of the 
“ county where such capture happens, may adjudge a forfeiture, 
“¢ and order sale, &c.” 

Proceedings have been, accordingly, had, at least, in one in- 
stance, at New-Castle, in Fuly 1782. 

At the time of making this law, the Court of Admiralty was 
subsisting in this state. Public acts, and dates, may here be ma- 
terial. In less than four months after the resolutions in Mareh 
1776, the declaration of independence was made. In less than 
three months from that time, with the same spirit of federalism, 
that has, on so many occasions, directed the conduct of this 
state, (7) our constitution was framed, candidly recognizing the 
authority of “resolutions of congress,” and, among other things, 
requiring “a judge of admiralty.” A judge was soon after ap- 
pointed. It is not to be supposed, that in the long interval, be- 
tween November 1775, when congress recommended the estab- 


(6) Words of the act of assembly establishing the Court of Appeals. 


(7) The constitution was agreed to, the 10th of September 1776. 
lishment: 





















































_ the authority of the first; but both have a concurrent jurisdic- 


’ purpose, they never availed themselves of the circumstances now 
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lishment of Courts, for condemnation of captures, taken in any 1788. 
part of united America, as well as elsewhere, till May 1778, when 
this act of assembly was’made, there was no Court here, vested: 

with correspondent powers. The Court of Admiralty had cog- 
nizance in such cases.* Principles of law, and the circumstances 

of our situation, required that it should have cognizance. 

“In that act are no words that positively, or by necessary impli- 

cation, take away any authority, then existing in another tribu- 

nal. The general assembly might think it adviseable, in aid of 

that authority, to diffuse the jurisdiction, given by the act, 
throughout every part of the state, among the justices of the 

peace, as the offences might be numerous, and it would, some- 

times, be exercised upon occasions of very trifling moment. The 

law is clear, that where a Court has jurisdiction in certain cases, 

and afterwards jurisdiction therein is given to another Court, this 
provision is only cumulative, not privative; it does not abrogate 


tion. Black. 89, 90. 

There was another question, moved in the course of argument, 
that seems not properly referable to either of the two principal 
points before mentioned. Several cases were produced to show, 
that “ it is necessary in every suit in the Admiralty, to allege in 
“ the libel, that the cause of action arose upon the high seas.” 

One distinction solves all difficulties on that question. In causes 
civil and marine, such an allegation may be necessary; in causes 
of prize; it is not. Douglas. . 

Thus far, induced by particuliar considerations, have we pur- 
sued the way marked out by the appellant’s counsel, for examin- 
ing this cause, of much importance, and of the first impression, 
among us. Where does it begin, and to what does it lead? From 
a supposed right, in a Court of common law, of scrutinizing, in 
an action of trover, a decree of the Admiralty, in a cause of 
prize, after execution; to a power of reversing it in effect. 

Not a case has been produced, by the learned counsel, to'sup- 
port this doctrine. It has been said, indeed, that “ the capture, 
“ being within the body of a county, is properly triable in a Court 
of common law, especially where only citizens are concerned.” 

There is no difference of this kind, upon captures as prize. It 
is well known with what vigilance the judges in Westminster 
Hall, have watched the admiralty jurisdiction, and with what vi- 
gour they have checked it, when unduly exercised. Yet, for this 


suggested. Besides, there are causes, triable by jury, that origin- 
ate out of the county, and out of the state, in which the trial is 
had. Where, then, is their power, in causes of prize,to stop? Is 
it likely that more respect will be paid to the sentence of another 
Court of Admiralty, than to that of our own? Agd ought not the 
complaint 
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1788. complaint of a stranger, a neutral, a friend, to be as muelire. — 
\\— garded in our Courts of justice, “as that of an inhabitant?’ ~ » 





“« diction, 


If once such a contest shall Sotciuanayicaeeneouter foc 2 
Coors toused apd igeaicer e , and:that of common law Courts, — 
Courts fo different principles, and governed by differ. _ 
ent codes, it woul be almost impossible to describe the cer 
sions, and mischiefs, that must inevitably follow. 

The evil will appear to be still increased, if it besconahdenill 
that this contest would be carried on, by a number of common — 
law Courts, in several states, against an admiralty jurisdiction, 


“necessarily blended with the very nature of their federal union. (8) 


The law delights m certainty and quiet, because without these, — 
there can be no liberty. 

Much has been said im praise of trial by jury, and as much — 
against admiralty Courts, “in each of which,” it has been alleged, 
“a single ju dge presides, who may draw actions into his juris- 

y giving them what name he chuses, and decree in 
“‘ them as he pleases.” 

If any citizen of United America, does not value trial by jury, 
at its justly high worth, he is incapable of duly estimating any of 
his political rights. But if, by the constitution and laws of our 
country, a jurisdiction is to be exercised in another manner, itis 

our duty to observe the constitution and laws, without perplexing 
ourselves by reflections on the excellency of trial by jury. 

Congress, after the experience of several years, found it requi- 
site to resolve, that trials im the admiralty Courts, ip cases of 
captures, should not be by jury. And it is to be noticed, that the 
act of assembly, under which, it is contended, by the appellant's 
counsel, that this cause ought to have been tried, gives neither 
trial by jury, nor an appeal. (9) 

Our constitution requires, to use its own words, “the 
““ pointment of a judge of admiralty.” Our laws acknowledge his 
authority. Such a jurisdiction was established, throughout the 
British parts of this continent, before the revolution, and exists 
in every christian maritime state and kingdom in Europe. The 
ease, the cautions, the dispatch, under this jurisdiction, are at- 
tended; in time of war, with great benefits to captors, claimants, 
and all parties concerned. 


(8) This is evident from the confederation: and, before that was completely 
ratified, commissions to vessels of war, and instructions, were issued dy ¢con- 
gress, bonds were given to them, and appeals were reserved to them. These 
powers tested upon the same principles with those, by which congress was 
authorised to begin, and prosecute, the late war throughout its various oper 3 
tions. To question the validity of those powers, would seem, plainly, to im- 
peach the justice of those operations. 


(9) There was a condemnation, without trial by j jury, of the vessel taken by 
Philip Barret and ethers, in 1778. 
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Admitting the government of a free state, to be so degraded, 1788. 
that the “ judge of the admiralty appointed by the joint ballots of yaw 


“ the president and general assembly,” as he is in this state, wants 
the integrity and knowledge he ought to possess, yet his irregu- 
larities are subjected to an immediate and effectual correction: 
for, by the resolves of congress, an appeal is given to that body, 
or to the persons by them delegated. 

When, to the care of that assembly, under Providence, the in- 
habitants of these states committed their liberties, lives, and for- 
tunes, surely there is no impropriety in supposing, that they might 
safely have been trusted to decide on such a case as the property 
of the Endeavour and her cargo. Yet this plain and easy method 
of obtaining redress, if any injury had been done, a method 
agreed to, upon the maturest deliberation, by United America, 
has been declined, and the Courts of common law, in this state, 
are to be engaged in trying causes of prize. 

Let us now attend to the sentiments of judges, (10) eminently 
distinguished for their abilities and learning upon this subject. 

“ The admiralty has jurisdiction, not only of the question, 
“ prize, or no prize, but of all its consequences: this jurisdiction 
“belongs to the admiralty, totally and exclusively; and the 
* Courts of common law have no jurisdiction at all, in such 
“ questions.” 

“ Though for taking a ship on the high seas, trespass would 
« lie, at common law, yet, when taken as a prize, though taken 
“ wrongfully, though it were acquitted, and though there were 
“ no colour for the taking, the judge of the admiralty, was judge 
“ of the damages and costs, as well as of the principal matter; 
“ and if such action should be brought at common law, on plea 
“ of not guilty, the plaintiff could not recover.” 

“ It is true, the sentence of acquittal, in the admiralty, is con- 
« clusive, that the ship was not lawful prize: but it is evidence of 
“a thing, which a Court of common law cannot inguire into. If 
“ the original taking be not a trespass cognizable at common law, 
“ the sentence of the admiralty Court cannot give a jurisdiction 
“ to a Court of common law which it had not before.” Douglas. 

“ The validity of a sentence, by a Court of admiralty, in @ 
“ cause of prize, is not determinable by the common law.” Saun- 
ders, Redley, and Dalbow v. Egglesfield and Whitall. 

Though the superior Courts of common law, so strictly super- 
intend the conduct of the admiralty, yet, “there is not one in- 
“ stance where a prohibition was ever granted in a cause of 
“ prize”’ The case of Brown and Burton v. Franklyn, in the 
time of William the third, is remarkable in this respect. On mo- 
tion for a prohibition, the plaintiffs suggested, that the defendant, 


(10) Hale, Holt, Lee, Mansfield, Buller, with the unavimoys assent of their 
brethren, the other judges. 
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1788. being the king’s proctor, had libelled in the admiralty concerning 
i+ a ship and cargo, &c, whereas the ship was a wreck in the East. 

Indies, and that there had been a sentence in the admiralty that . 
all was prize; and that,.upon this sentence, the defendant libelled 
against the plaintiffs, charging them with embezzlement, &c.. The 
Court inclined, that the plaintiffs ought to have an opportunity fo 
be heard, and to controvert the matter of fact; but, after hearing 
Dr. Lane, a civilian, and considering that, upon an appeal, the 
appellants would be let in to controvert the right, and to disprove 
the prize; and that prize, or no prize, was a matter not triable at 
common law, but altogether appropriated to the jurisdiction of the 
admiralty, the prohibition was denied.” Carth. 398. 474. 

“ The question, prize; or no. prize, is the boundary line,” 
“« The true reason why the jurisdiction is appropriated to the 
“ admiralty, is, that prizes are acquisitions jure belli, and jus belli 
“ is to be determined by the law of nations, and not by the par- 
‘* ticular municipal laws of any country.” 

' The jurisdiction of a Court of admiralty, generally, is limit. 
“ ed to matters arising upon the high seas, and is, in that respect, 
* local: but it is not so in cases of prize; for, in them, the ju- 
“« risdiction does not depend on the /ocality, but the nature, of 
*¢ the question, which is such as is not to be tried by any rule of 
“ the common law, but by a more general law.” Douglas. 

If the validity of a sentence by a Court of admiralty in a cause 
of prize, is not determinable by a Court of common law; if even 
after an acquittal by the admiralty, declaring a ship to be no 
prize, an action, at common law, is not maintainable for the cap- 
ture, or for any transaction in consequence of it, certainly the 
proceedings in the Court of Common Pleas, are not warranted 
by law. 

We now proceed to the second principal point. 

It is contended, by the counsel for the appellant, “ that if the 
“ Court of admiralty had jurisdiction, yet the judgment in re- 
“* plevin being subsequent to the decree of condemnation, is an 
‘‘ afirmance of property in the appellant, of which, as such an 
“ affirmance, we are bound to take notice, and thereby to be cons 
‘“* cluded. 

As this assertion, if well founded, will be productive of very 
important effects, it deserves a strict investigation. 

If the Court of Admiralty had jurisdiction of the original 
cause, that is of the capture as prize, it is equally plain, from the 
books, that it had jurisdiction of all consequences, to the exclu« 
sion of every Court of common law. The action of replevin for 
the Endeavour and her cargo, ought not, therefore, to have been 
brought. The Court of Common Pleas had no jurisdiction in 
the case. Again; if the Court of Admiralty had jurisdiction, an 
injury was done to the respondent, by the determination of the 
Common Pleas, that the Court of Admiralty had not jurisdic- 
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tion; and if, bythe judgment in replevin, we are estopped from 1788; 
relieving him,though he applies to us for relief, in a legal man- Gapet 
ner, here is an imjury that must forever remain without a reme- 
dy; which the law justly abhors. j 

These irregularities may be set right, by a due arrangement 
of the several parts of this cause. On the trial, in the Common 
Pleas, the respondent tendered two bills of exceptions. In one of 
them, he objected to the record, in the action of replevin, being 
given in evidence against him, “ inasmuch as he was not a party 
“ to the same: but the Court over-ruled the objection.” On this 
—_ their judgment, supposing they had jurisdiction, appears to 

ve been regular. In the other, he objected to the decision of 
the judges, that “ the Court of Admiralty had not jurisdiction.” 

These bills are separate. ‘These objections are distinct. If, on 
either of them, an erroneous decision was given, wrong was done 
to the respondent, or, to express it in other words, that was dealt 
out to him for law, that was not law: yet, it is urged, by the ap- 
pellant’s counsel, that they ought to be so considered together, as 
utterly to deprive the respondent of all benefit by the last. (11) 

The question before us, is not, whether a judgment by default 
in replevin, is an affirmance of property: but, whether, in the ppe- 
sent instance, we are obliged to consider it as such an affirmance. 

The judgment in replevin, was merely a piece of evidence 
given to the jury. It had its effect, mingled with other evidence, 
in the general verdict. It is impossible for us, with any respect 
for substantial justice, to separate it from the other evidence, shut 
up in that verdict, because it is impossible for us to determine, 
what effect the proceedings, in the Court of Admiralty, would 
have had upon the jury, if the judges of the Common Pleas had 
not condemned them by deciding, that “ the Court of Admiralty 
“ had not jurisdiction.” In what inextricable confusion should we 
involve the merits of this cause, by regarding the judgment in 
replevin, as an affirmance of property in the appellant, supersed- 
ing every other consideration? 

The question before us, on this point, finally resolves itself 
into the same that was before the judges of the Common Pleas, 
that is, whether the judgment in replevin, was regularly ad- 
missible as evidence, “inasmuch as the respondent was not a 
“ party to it,” not, what was its legal operation onthe property 
in contest. The law is clear, that “a bill of exceptions is not to 
“ draw the whole matter into examination again. It is only for 
“ a single point.” (12) 

Not 


(11) If, upon a trial, a party takes several bills of exception; and, upon a 
writ of error, succeeds in supporting only one of them, the judgment below is 
to be reversed, because he was injured by this decision against him, though he 
was not by the rest. 

eicdt (12) “ Evidence is to be given in open Court, in the presence of the parties, 
i 208 “ their attornies, the counsel, and all by-standers, and before the judes and 
on; i 


6s jury; 
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Not one case has been produced, by the |\«arned counsel: for 


way the appcliant, to show, that, upon a bil: of exceptions to another 


point, and after a general verdict, we are bond to consider a 
judgment by default in replevin, brought before us, as this is, as 
an affirmance of property; though struck with the position, we 
desired that such a case, if to be found, might be produced. Not 
a case has been offered, that can, hy any analogy, be made to 
maintain the inferénce drawn in behalf of the appellant. 


The judgment of the Supreme Court affirmed. 


Robinson ef al. Appellants, versus The Lessee of Adams, 
Respondent. 


A® action of trespass of ejectment, was brought, by the re- 
spondent, against the appellants, in the Common Pleas, of 
Sussex, for a tract of land situated in that county. The action was 
removed into the Supreme Court, by certiorari; and, upon the 
trial there, the jury found a special verdict. 

The verdict states, ‘that Thomas Bagwell was seised in his 
* demesne as of fee, of a moiety of a tract of land, called Long. 
“* Neck, of which the land im question is part, and, by his will, 
“ dated the 15th day of April 1690, devised the same in manner 
“ following: ‘I Thomas Bagwell, &c. for my worldly estate, that 
‘ the Lord hath endowed me with, do give and bequeath as fol- 
*loweth: Jtem, I make my dear wile the executrix. Jtem,I give 
‘ to my two sons, namely, William and Francis, all my land at 
‘the Horekiln, in Sussex county, &c. to be equally divided be- 
* tween them, and their heirs, forever. Jtem, this plantation, 
* where I now live, &c. I give to my son Fo/n, to him, his heirs 
* forever; that is, from a white oak, by the creek side, &c. to 
* the head line. Jéem, I give to my son Thomas, the rest of my 
‘land here, to be equally divided, and he to have share in the 
‘ orchard; and, likewise, my part of the cedar island, I give to 
* Thomas and Fohn, to be equally divided between them, to them 
‘and their heirs forever; only my two daughters, namely, Ana 
* Bagwell and Valiance Bagwell, to have an equal share of the 
‘ said island, so long as they keep themselves unmarried, and no 
‘longer. Jtem, I give to my son Thomas, two hundred acres of 
‘land, adjoining William Burton’s branch, to him and his heirs 
‘forever. Item, I give to my son Fohn, one negro woman, 


“ jury; each party having liberty to except to its competency, which excep- 
“tions are publickly stated, and, by the judge, are openly and publickly al- 
* lowed, or disallowed, in the face of the country; which must curb any secret 
* bias or partiality that might arise in his own breast. If, either in his direc- 
“ tions, or decisions, he mis-states the law, by ignorance, inadvertence, or de- 
** sign, the counsel, on either side, may require him, publicly, to seal a billof 
“* exceptions, stating the point wherein he is supposed to err.” 3 Blackstone, 
372. Buller, 310. 

Item, 
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¢ Jtem, I give to my daughters, Ann and Valiance, two hundred 1788. 
‘twenty and five acres: of land, adjoining Fohn Abbot, Thomas Um 


‘ Mills, and Frangis Wharton, to them and their heirs’ forever. 
‘If any one of my aforesaid children should die, before they 
‘ come to lawful age, their lands to go to the survivors; that is, 
‘if Thomas should die, before he comes to lawful age, I give his 
‘share of land where William now lives, to my daughter Edza- 
‘ beth Tilney, to her, and the lawful begotten heirs of her body, 
‘forever; provided Thomas have heirs before he comes to law- 
‘ful age, then to him, and his heirs, forever: and, likewise, if 
‘ William should die without heirs, to go to Francis; and if Ann 
‘ should die without heirs, to go to Valiance; and if fohn should 
‘ die before he comes to lawful age, without heirs, then his share 
¢ of land here, where I now live, I give to my daughter Comfort 
* Leatherberry, to her, and her lawful begotten heirs of her body, 
‘forever. Item, I give to every one of my grand-children a calf 
‘to them, and their heirs, forever; to my daughters Ann and 
¢ Valiance, a feather bed a-piece, to them, and their heirs, forever; 
*to my four sons, Thomas, William, Francis, and Fohn, a gun 
‘.a-piece, to them, and their heirs, forever; to my son Thomas, 
‘ my pistols and holsters, forever, &c. And all the rest of my 
‘personal estate, I give to my wife, and my six aforesaid chil- 
‘dren, to be equally divided among them, to them, and their 
‘heirs, forever; to wit, Thomas, William, Francis, ‘fohn, Ann, 
‘and Valance. I set my boys at age at eighteen, and my girls at 
‘sixteen; and their estate to be divided presently after my de- 
* cease, by my friends William Curtis, William Burton, and Witl- 
‘liam Parker, which I leave overseers over my children, &c.’ 
“ That the testator died, seised as aforcsaid; that his will was 
“ duly proved, the 16th of September 1690; that he left issue, all 
“ his sons and daughters before mentioned; that after his death, 
“ William, his eidest son, entered into the premises, in the decla- 
“ ration of the plaintiff mentioned, and being thereof seised, died 
“ intestate, leaving issue William, his only son, by one venter, and 
“ Agnes, his only daughter, by another venter; that the said 
“ William and Agnes, atter their father’s death, entered into the 
“ premises, of which he died seised, and made partition, as by 
“ the records of the Orphan’s Court appeareth, and the lands in 
“the declaration mentioned, were allotted to the said William, 
* the son, who dicd intestate, seised thereof, leaving two daugh- 
“ters, Patience and Ekzabeth, and a widow, Ann; that the said 
“ Ann, as tenant in dower, and the said Patience and Ehzabeth, 
“as heirs of the said William, entered, and were seised, &c.; 
« that the said Patience, and Elizabeth, died without issue; that 
* their mother, Ann, married Benjamin Burton, and died, leaving 
“ issue by him, two daughters, Ann, and Comfort, who entered, 
“ and were scised, &c.; that the said Ann married Thomas Ro- 
“ binson, and died, leaving issue, the appellants; that Com on 
“ 





z 
Covrtr’or Errors Anp APprals 


‘¢ without issue; that Agnes, the daughter of William Bagwell; 
“ the first, married es ars ow, by paced she had issue, seve- 
« ral children, of w: Fohn Adams, the lessgr of the plaintiff, 
“ is the eldest son, and heir at law; that he entered and demised, 
“ &c, upon whom the. defendants: entered, &c.» But, whether 
“ upon the whole matter, &cs+ the jurors doubt, and pray the 
« opinion of the Court, &c. And if, &c. they find for the plain. 
« tiff, and assess damages, to five shillings and six pence for costs, 
“ besides the costs expended: but if, &c. they find for the de- 
* fendant.” 

Upon this verdict, the Supreme Court, in April 1787, gave 
judgment for the plaintiff, from which judgment the defendants 
appealed, An habere facias possessionem was awarded to issue, 
for delivering possession to the plaintiff, upon security tendered, 
&e. 

It is stated, by the counsel on both sides, that the only» ques- 
tion in this cause 1s, whether William Bagwell, the son of Thomas 
Bagwell, took, under his father’s. will, an estate in fee simple, or 
an estate in fee tail. If he took an estate in tee simple, then, by 
our intestate acts, that estate is vested in the appellants. If he 
took an estate in fee tail, the land in question descended to the 
lessor of the plaintiff, now respondent, the heir in tail. 

It is time that this controversy should be finally,decided, or, 
large as the contested property is, it may prove ruinous to all 
persons concerned. We are informed, that several suits have 
been brought, for this estate; verdicts given against one another; 
and contradictory opinions, of very eminent lawyers, in several 
parts of America, obtained. The present action has continued 
above fifteen years. 

It is contended, by the counsel for the appellants, that William 
Bagwell, the devisee, took an estate in fee simple, subject to an 
executory devise, to Francis Bagwell, contingent on William's 
dying under age, and without issue. 

Their argument opened with an observation, that “ estates in 
“ fee tail are no favourites of the law, and particularly ought 
“‘ not to be so, under republican forms of government, So that if 
“there be any doubt in this case, the determination should in- 
“ cline rather towards the appellants, than the respondent.” (1) 

“+ The 


(1) It is greatly to be desired, that the persons appointed by our Courts, 
for viewing and dividing lands among the children of intestates, would not 
suffer themselves so easily to be prevailed upon to report, that the lands will 
not bear a division. Thus, very often, an estate is adjudged, as incapable of 
division, to one of the children, that might well be divided into five or six, if 
not more, farms, as large as many in the eastern states, upon which the in- 
dustrious and prudent owners live very happily. By the usual way of proceéd- 
ing among us, one of the children is involved in a heavy debt, that frequently 
proves ruinous to him; or, if the debt of valuation is paid to the other children, 
it is in a number of such trifling sums, and at such distances of ane, 
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“ The intention of the téstators,” say the counsel for the ap- 1788. ° 
pellants, ‘‘ ought to prevail in the construction of wills; that these W+— 


“ are presumed to be made in extreme weakness, and without 
“good advisé; that, therefore, great indulgence has been shown 
“to improprieties of expression; and judges have frequently 
“ added, subtracted, changed, and transposed words; that, ac- 
“ cording to this rule, these words in the will, ‘and, likewise, if 
‘ William should die without heirs, to go to Francis, should be 
“ read thus: ‘and, likewise, if Wiliam should die, before he comes 
‘to lawful age, without heirs of his body, his estate to go to 
‘ Francis; that this alteration is agreeable to the meaning of the 
“testator, because, ‘after having just before mentioned his chil- 
“ dren, and [Villiam amongst them, he says, ‘if any one of my 
‘ aforesaid children should die, before they come to lawful age, 
‘ their lands to go to the survivors ;” and then, immediately, pro- 
“ceeds, binding this part and the following into one sentence, 
“by these strongly connecting explanatory words, ‘that is, if 
‘ Thomas should die before he comes to lawful age, I give his 
‘ share of land, where William now lives, to my daughter Eiiza- 
‘ beth Tilney, to her, and the lawful begotten heirs of her body, 
‘ forever; provided Thomas have heirs before he come to lawful 
‘ age, then to-him, and his heirs, forever; and, likewise, if Wil- 
‘am Bagwell should die without heirs, to go to Francis, &c.’ 
‘that this construction is consistent with the design of the tes- 
“tator, expressed in the foregoing ‘part of his will, where he 
“ gives William an estate in fee simple; that this estate, bei 
“ given to the testator’s immediate heir at law, ought not to be 
“diminished by the following words, unless they necessarily re- 
“ quire it so to be; that they do not thus require it to be dimi- 
“ nished ; that all the different parts of the will are reconcileable; 
“ that there was a fee simple given to Wiliam, with an execu- 
“ tory devise over to Francis, upon the contingency of William’: 
“ dying before he came to lawful age, and without heirs of his 
“ body; that the contingency never happened; but William died 
“ seised of the fee simple.” 

Many authorities have been read, and ably.applied, in support 
of these principles. 

By the counsel for the respondent, it is urged, “ that the con- 
“ struction contended for, on the other side, is arbitrary and in- 
“ admissible; that there is plainly an estate in fee tail, given to 
“ William Bagwell, because, it is impossible, as was conceded 


from another, that they are of very little use to those who receive them. This 
matter deserves very serious consideration. 

it is much to be wished, that every citizen could possess a freehold, though 
some of them might happen to be small. Such a disposition of property 
cherishes domestic happiness, endears a country to its inhabitants, and pro- 
motes the general welfare. But, whatever influence such reflections might 
have upon us, on other occasions, they can have little,’ if any, on the present, 
for reasons that will hereafter appcar. 
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1788. “by the counsel for the appellants, that he could die ‘without 
wy~—- * heirs,’ as long as his brother Francis, to whom the limitation 


* over is made, was living; and, therefore, that limitation de- 
“ monstrates, that by the words ‘ without heirs,’ was meant, 
¢ without heirs of his body;? that there is no necessity for over. 
“ throwing the fee tail, thus evidently limited; that the words, 
‘ if any one of my aforesaid children should die, before they come 
* to lawful age,’ &c. were proper, if only some of them were 
“under age; that there is reason to believe, from the facts 
* stated, of William’s being the eldest son, and of his living by 
“ himself; and, more especially, from the words made use of in 
“ the limitation over upon his death, in which there is no mens 
“tion of his ‘ dying before lawful age,’ that he was of age at 
“ the making of the will; that this construction is confirmed by 
“the limitations over upon the deaths of Thomas and Fohn, 
“ which are expressly made to depend not only upon their ‘ dying 
¢ without heirs,’ as with respect to William, but, also, upon their 
* dying before they come to lawful age;’ that these words are 
“ omitted again, in the limitation over upon the death of Ann, 
* and, in all probability, for the same reason; that the testator 
“has, in this manner, repeatedly varied his language, in con- 
“formity to his own views; that these views, thus declared, 
“ ought not to be controuled by implications, and disappointed 
“ by additions, subtractions, changes, or transpositions, supposed 
* to be more agreeable to his mind; that this would be to make 
“ wills, not to interpret them; that the construction, in favour of 
“ the respondent, is more easy and natural than that in favour of 
“ the appellants, and is much recommended, by not offering such 
“« violence to the expressions of the testator.” 

The counsel for the respondent have insisted on this construc. 
tion with a great force of argument, drawn from reason and au. 
thorities. We have, therefore, thought fit to employ a considera. 
ble time in our deliberations upon this cause. 

It is agreed, by the counsel for the appellants and for the re- 
spondent, that the intent of the testators ought to govern in the 
construction of wills, except where a disposition is made contrary 
to law. As there is no such disposition now in question, the sole 
inquiry is, What was the intent of the testator? 

This intent is to be collected from the ‘entire will, and not 
from any disjointed parts. Technical terms are not necessary for 
conveying it; and, if such are used, their legal acceptation may 
be controuled by other words, plainly declaring the meaning of 
the testator. 2 Black. 379. 2 Burr. 770. 1 Vez. 142. Doug. 
309. 327. Cowp. 239. 659. Vin. tit. Devise, 181. No words are 
to be rejected, that can possibly have any sense assigned to them, 
not incompatible with clearer expressions, or manifest general 
intent. Cases tempt. Talbot, 29. 6 Mod. 112. ‘ 
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In the present instance, the testator, at first, certai 
fee simple to his son William: yet, if the devise over anc 
« if William should die without heirs,” is 4 peor ctthene | e, 
independent of the next foregoing clause that begins with | 
words, “if any one of my aforesaid children sh die before 
“ they come to lawful age,” the fee simple is turned into a fee 
tail. On the other hand, if these two clauses aré but parts of one 
continued sentence, through the whole of which, the testator’s 
disposing design holds on uncompleted until the ‘conclusion, then 
the fee simple remained in William, with an executory devisé to 
Francis, dependent on the event of William's “ dying without 
“heirs” af Ais body, and “ before he came to lawful age.” 

It has been strongly objected, by the respondent’s counsel, 
“ that the construction, urged for the appellants, breaks through 
the words of the will, to let in an estate by implication, under 
“ the notion of a power being vested in judges to determine the 
“ intention of the testator, by adding to, or taking from, his 
“ words; a construction, so severe, that it may well be compared 
* to the bed of Procrustes; if the expression is too short, rack it 
* out; if too long, lop off part.” 

The power of judges would, indeed, be as exceptionable as it 
is represented to be, if as extensive as it is supposed to be, in 
the objection: but, the alteration of words, by judges, in consi- 
dering wills, are not made, strictly speaking, to discover the in- 
tention of testators, but only to express it properly when disco- 
vered. They do not introduce a supposed intention, but wait upon 
the true intention. : 

It was observed, in answer to this objection, by the learned 
gentleman who replied for the appellants, ‘ that the respondent’s 
« counsel themselves, make use of implications in sustaining their 
«“ own censtfuction; for, in order to form the estate tail asserted, 
‘by them to be limited to William Bagwell, they are obliged to 
“ this clause, ‘ and, likewise, if William Bagwell should die with- 
‘ out heirs,” to add these’ words, of his body ; and again, to render 
« their construction consistent with reason, they are compelled to 
* allow that the limitation over to Francis, gives him a fee tail 
“ according to the intention of the testator, though only an estate 
« for life ‘according to the words of the will.” 

There is great weight in this observation. It proves the will 
to be so defective in expression, that, though the two parties are 
led into opposite deductions, yet each of them is under a neces- 
sity of being guided by implications. Nor, is the use of implica- 
tions, while bounded by legal limits, to be condemned; because, 
they are to be admitted only for effectuating the general intent 
of testators. 1 Burr. 50, 51. 

We must, therefore, still recur to the original question, What 
was the intention of the testator? 

Vou. IV. c The 
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The attempt of the respondent’s counsel, to show, that Williqm 


-~ was of age at the making of the will, is ingenious. However, the 


fact is not found, and we cannot. suppose it. Indeed, it appears 
to be contradicted by these words, ‘+ All the rest of my personal 
“ estate I give unto my wife and my. six aforesaid children, to 
“ be equally divided among them, to them, and their heirs, for. 
“ ever, viz. Thomas, William, Francis, Fohn, Ann, and Vakance 
* Bagwell. 1 set my boys at age at eighteen, and girls at six. 
“teen, and their estate to be divided presently after my.decease, 
“ by my friends, &c. whom I leave as overseers over my chil 
“ dren, &c.” Here the word “ their” plainly refers to. his “ boys” 
under eighteen, and the words “estate to be divided. presently, 
&c.” refers. to the foregoing words, “ to be equally divided among 
“ them, &c.” and as William is named as one of the “ six afore. 
“ said children,” among whom the residue of the personal estate 
was thus “ to be equally divided, &c.” he and the other five chil- 
dren seem to be classed together, as being all under age. 

It is true, that these words, “ if any one of my aforesaid chil- 
«“ dren should die before they come to lawful age, their lands te 
“‘ go to the survivors,” do not prove, by their relation to what 
went before, that William was then under age, though he. was 
one of the “ aforesaid children:” for, as. was observed by the re- 
spondent’s counsel, the words may well be satisfied, if only some 
of them were under age. But these words, taken in. connexion 
with those that precede, and, with those that follow them, acquire 
a very different and a decisive force. 

The directions, at first, are only general, relating, without 


name, to ** any one of the aforesaid children,” and. without dis-. 


tinction, “ to the survivors,” These general terms, are immedi. 
ately succeeded by this explanatory specification; ‘ that is, if 
“* Thomas should die before he comes to lawful age, I give his 
“ share of land where Wiliam now lives, to my daughter Eliza. 
“ beth Tilney, to her, and her lawful begotten heirs of her body, 
“¢ forever; provided Thomas have heirs before he comes to laws 
“ ful age, then to him, and his heirs, forever; and, likewise, if 
“Wiliam Bagwell should die. without heirs, to go to Francis; 
“‘ and if Ann should die without heirs, to goto Valance, and if 
“© Fohn should die before he come. to lawful age, without heirs, 
“then his share of land here, where I now live, I give to my 
“‘ daughter Comfort Leatherberry, to her and her lawtully begot, 
“ ten heirs of her body, forever.” 

Construing these words, ‘ that is,” according to the common 
manner of speaking, and so they ought to be construed, it is plain, 
that the testator designed in his subsequent words to be more 
particular, or exact, than he had yet been, and as in these he 
mentions William again, and makes a substitution in case of his 
dying, it is evident, that Wiliam was meant, by the testator, as 
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one” of his “ aforesaid children,” whose lands, if they “ should 1788. 
« die before they came to lawful age,’ should “ go to the sur- Gay 


« yivors.”” 

It is remarkable how mutch pains the testator employed, in this 
part of his will, to prevent his meaning from being mistaken. In 
the limitation over, if Thomas should die, he applies ‘his former 
direction thus: “ that is, if Thomas should die before he comes 
to lawful age, I give his share of land to my daughter Elizabeth 
Tilney, &c.” And then to guard against a misconstruction of 
these words, whereby Thomas’s issue might be disinheérited, in 
case Thomas should die before he came to lawful age, leaving 
issue, subjoins, “ provided Thomas have heirs before he comes 
to lawful age, then to him and his heirs forever.” 

No point of law can be clearer, than that this devise gives a 
fee simple to Thomas, with an executory devise to Elizabeth 
Tilney, if Thomas should die without heirs of his body, and be- 
fore he should come to lawful age. Why should not the like pro- 
vision be extended to the case of William, when the testator after 
this full exposition of his mind with regard to substitution, 


_ instantly adds, “ and likewise if William Bagwell should die with- 


out heirs to go to Francis.” The most obvious and natural .cone 
struction of these words, is, that William’s estate should be no 
otherwiseaffeeted by the limitation over to Francis, than Thomas’s 
was by the limitation over to Elizabeth; though, perhaps, the tes- 
tator also meant, that Francis should take such an: estate as 
Elizabeth would take on a similar contingency. 

This construction is further recommended by the consideration, 
that the limitation over to Francis is nonsense, it not being said, 
what is “ to go” to him, unless it refer to the preceding words. 
The very imperfection in this part of the will carries strong evi- 
dence in it, that the testator at the instant of using this expression, 
united it in-his idea to the antecedent part, especially as he em- 

oys the same peculiarity of phrase for transferring the estate in 

th places. 

The beginning of this explanation states Thomas to be under 
age. The conclusion of it states Fohn to be under age. Between 
these are comprehended the provisions rapes William and 
Ann. From first to last, the words are all connected by the word 
“ and” without the intervention of any stop. If then the two ex 
tremes relate to persons under age, and are confessedly explana- 
tory of the general directions first mentioned, the intermediate 


_ parts must also refer to persons under age, and be explanatory of 


the same directions as to them, for there is no period at which 
the explanation rests, before the end of the devise to Comfort 
Leatherberry. / 

We can easily account for inaccuracies in the testator’s expres- 
sions, from sickness, hurry, want of knowledge or assistance: 
ut, we cannot account far such an inequality of distributions as 


is - 
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1788. is required by the construction in behalf of the The 
‘eye testator’s offspring appear to be alike objects of his parental 





affection and providing cate. Yet, what a needless, useless, and 
encumbering ape of regulations is introduced, if Thomas 
took a fee simple, with an executorydevise to Elizabeth; William 
a fee tail, with an estate for life, or fee tail limited to Francia; 
Ann-a fee tail, with an estate for life, or a fee tail limited t 
Valiance; and Fohn a fee simple, with an executory devise to 
Comfort? - 

On the contrary, the construction in favour of the appellants, 
gives a sameness of arrangements, correspondent with the senti- 
ments of the father towards his children. Each sontook an un 
fettered estate, that is,a fee simple in the part devised to him; of 
course, if any son “ came to lawful age,” he might dispose of 
his share as he pleased; if any son died, “ before he came to 
lawful age,” leaving issue, the estate went to that issue; butif 
any son died, before he came to lawful age, end without leaving 
issue, the estate went to the substitute. This, we believe, to-have 
been the testator’s design; and, we think, he manifested in it great 
prudence, and a paternal impartiality. 2 

It has been observed, by the respondent’s counsel, * that this 
‘construction would carry the estate entirely from the descend. 
* ants of the testator into a strange family, and the respondent's 
“ lessor would suffer the peculiar hardship of being stript of the 
* inheritance, though he is heir of the testator and of the de- 
“ visee.” 

It is impossible to calculate hardships of this kind, amidst the 
mutabilities of human affairs. It is to be remembered, that Wil. 
liam Bagwell, the devisee and heir of the testator, was succeeded 
by his son William and this William by his two daughters. Thus 
the construction of the counsel for the appellants, allows.a fee 
simple to the heirs of the testator and devisee for several 
rations. About fifty years ago, as appears from the records of 
the Orphan’s Court, the mother of the respondent’s lessor obtain. 
ed a partition with her brother William x second, of the lands 
devised by the testator to William the first, their father, as of an 
estate in fee simple, and the lands assigned to her for her share 
are held under that partition to this day. It would have been 
Ahought at that time extremely hard, if it had been insisted, that 
Wilham, the grandfather of » respondent’s lessor took in fee 
tail the lands devised to him by this will, that,therefore, upon his 
death, the whole descended to his son William, and that his 
daughter Agnes was not entitled, under our intestate acts, to any 
part of so:large an estate. Now, the complaint is cr rever- 
sed, and the construction that enured to the great benefit of the 
mother, is reprobated by the son claiming under her title. Yet if 
either of the daughters of William the second had issue surviving, 
the same. interpretation of this will would now suit the — 
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dent’s lessor, that, heretofore, was so advantageous to his pa- 1788. 
) The true construction of a will is to be! collected from the 
words; and is not to be affected by collateral circumstances ;:con- , 
sequently, not by events subsequent, remote, uncertain, and ut- 
terly- unconnected with the contingencies alluded to im the will. 
3 Peere Will. 259. Salk, 232. 235. 3 Burr. 1581.:This rule can- 
not be departed from. The security of property, and the order of 
society, depend on an observance of the laws. | 
~ Qur construction of this will, appears to us, to‘be strengthened 
by three considerations, which we shall now mention. © 
ist. It is very credible, that when a person undertakes to make 
a will, he means to dispose of a// his property; and, though we 
do not perceive any sufficient reasons why this. wellfounded pre- 
sumption might not be generally adopted as a guide in the inter- 
pretation of wills, especially in devises to children and other lineal 
descendants of the testator, (2) where the gifts dictated by fatherly 
affection, as its last acts of kindness, may justly:be deemed.as 
designed to be the most beneficial to the objects of. iit,.af no re- 
striction is declared; yet, it must be acknowledged, that we do 
not recollect any case where it has been so adopted. Judges, 
however, have availed themselves of short and slight intimations 
in wills to this purport; -have exerted themselves: to render the 
disposition commensurate to the intention; and. have:parti 
relied on such words as.are used in this will,» for my idly 
“+ estate, &c.” to prove, that the testator designed to devise ail 
his interest in an estate. Cas. temp. Talbot, Ibbetson vs Beckwith. 
Tanner vs Morse, Bernardist. Tuffnill v.. Page. Cowp., 355. 
1 Wilson, Grayson v. Atkinson. 3 Burr. Throgmorton v. Holls- 
day. This ro mace appears to be peculiarly:apposite, where a 
question arises from various terms of limitation, or expressions 
tantamount, whether a devisee takes in fee simple, or in fee tail. 
The respondent’s counsel, though strenuous advocates for their 
client’s pretensions, have been too candid to assert, that the estate 
given to William, and, according to their idea, contracted to an 
estate tail, should, on failure of his issue, expand into a fee sim- 
ple in Francis. They say, “ Francis was to take the like estate 
’ “ that was limited to William, that is, an estate tail.”” Of course, 
a reversion would remain undisposed of by the testator, contrary 
to his design, manifested, not only by the preamble of his will, 
but, also, by the conclusion of it, in which last he uses these words, 


(2) A remarkable distinction taken between a devise to a chi/d, and a de- 
vise to a stranger, in Crote Eliz. Fuller against Fuller. in Modern Cases in 
Law and Equity, 132. it was held, that where a settlement is made by a dineal 
ancestor, in consideration of the marriage of his son, all the remainders to Ais 

ity are within the consideration of that settlement: but when it is made 
y a collateral ancestor, after the limitations to his own ¢hildren, all the re- 
mainders to his collateral kindred are voluntary. 


« all 
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1804, “ all the rest of my personal estate I:give, &c.” This clause, we 
tye believe, never would have been restricted to “ his personal estate,” 
if he had not been persuaded, that he had before disposed 
of all his real estate. 307. 3 Burr. 1622, 1623. 
2d. If it had been the intention of the testator, to give an estate 
tail to any of his sons, what reason can be assigned, why he did 
not use plain words for .that purpose? He well knew~even the 
technical terms for creating such an estate; and repeatedly em. 
ployed them in limitations over to his daughters Eizabeth and 
Comfort, that to each of them being “ to her and the lawfully 
begotten heirs of her body forever.” But, such terms he never 
admitted in the devise to any of his sons, nor indeed to any of 

his unmarried daughters. 

A case was quoted by the counsel for the respondent, from 
Pollexfen, to show, that where there is a variety of expression, 
there is a variety of intention. That case is very properly appli- 
cable here, for, difference of language, not otherwise to be ac 
counted for, must certainly proceed from difference of meanin 
2 Wilson, 81. | 


Covrr or Errors anp Apprats, &e: 








3d. It is inconsjstent with the testator’s intention, to construe 
the devise to his son William to be a fee tail, because it is incon- 
sistent with that meaning which he himself has affixed to the 
words of the devise. 2 Ad. Ca. in Eq. 298. 302. It is observable 
that the testator in the latter part of his will gives personal effects 
to the legatees “ and their heirs forever.” ‘Though these words 
in such cases are not necessary; yet they incontestably show the 
donor’s opinion of their force, and demonstrate his determination 
to give the most absolute estate he could give. The same was his 
determination, as he used the same words, in the devise to his 
son William, and therefore the son took a fee simple. 


The judgment of the Supreme Court reversed. 
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APPEAL 


FROM NEW-HAMPSHIRE. 





July 1760. 





Deering, Appellant, versus Parker, Respondent. 


(1) oe was an appeal from New-Hampshire, heard before 
a Committe of the Privy Council oo Mansfield be- 
ing one of them) on the 10th of ¥u/y 1760. The facts were these: 
One Parker had given a bond to ton payable the 30th of 
uly 1735, conditioned for the payment of 24601 “in good pub- 
“tie bills of the province of Massachusetts Bay, or current law- 
“ ful money of New-England, with interest.” There had been 
many payments made, and indorsed. About the year 1752, the 
defendant tendered a large sum, in the bills of credit then cur- 
rent in New-Hampshire, which the plaintiff refused, brought his 
action, and recovered judgment for the penalty in the bond, upon 
the verdict of a jury, in December 1758. After which the cause 
was heard in the Chancery of New-Hampshire, and the Court 
decreed for the sum of 354/. 6s. 9d. in bills of credit of New- 
Hampshire, new tenor, being the nominal sum due at the time 
of the tender, deducting the sums paid and indorsed. So that the 
Court went upon the principle, that the plaintiff should take the 
bills as tendered, and that the debtor was not bound to make 
good their depreciation, nor to pay in silver, or real money. 


On the side of the appellant, or creditor, it was insisted, that 
the payment ought either to have been in bills of Massachusetts 


Bay (which, it seems, were all called in, and sunk, before the 


tender) or in silver money, agreeable to queen Anne’s proclama- 


_() This report is taken from a collection of manuscript cases, upon autho- 
rity, that appeared respectable when it was copied; but the name of the re- 
porter is forgotten. 


tion, 
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APPEAL FROM New-HampsHIRE. 


1760. tion, which, they insisted, was the true meaning of that clause, 
ny or part, of the condition, to wit, current lawful money of New- 





England. It was, also, claimed by him.to have all the sums in- 
dorsed, reduced in nominal sums down to the value of silver at 
the time of giving the bond, to wit, 27s. per ounce, 


On the side of the respondent, or debtor, it was nu that 
current money of New-En then meant, and was understood 
to be, indifferently, the bills of credit of any, or either of the 
New-England colonies, received in that colony in payments, 
That, therefore, the tender was in the specie contracted for, and 
that the sums indorsed were not only of course, upon that suppo- 
sition, equal to the sums expressed; but that the creditor, by in- 
dorsing, had agreed to,‘and accepted of,'so much as the same 
expressed, in real, as well as nominal sums. 


The Lord Presrtpent and Lord MansFie_p expressed them- 
selves fully in favour of the creditor’s construction of the words, 
“ current lawful money of New-England;” to wit, that it did not 
mean bills of credit of any colony, but the werds were put in con- 
tradistinction thereto. Lord Mansrtexp farther added, that he 
was clear, on the one hand, that the sums indorsed oughtto be.al- 
lowed according to the nominal sums,.so indorsed, equal to the 
same sums of money mentioned in the bond, and that the plaintiff 
had no right to have the same, any way reduced or altered. On 
the other hand, his lordship thought that the tender was not good 
in any respect; for, not only because it was made in a- species of 
currency different from that contracted for; but, also, because 
it was out of time, bemg many years after the time of payment 
was lapsed, and also without notice. “ What (said his lordship) 
shall a man meet his creditor in the street unawares, and tender 
a debt to him! The chancery allows six months’ notice of time 
and place to be given. The law of the province enabling the 
Court to turn itself into a Court of equity and to reduce the bond 
to the sum due by the auditem, was a very good thing; and what 
Sir Thomas Moore, in his time, laboured so’ hard. to, obtain an 
act of parliament for here. And because the Judges (with whom 
he had several conferences about the matter) were for retaining 
the. old artificial way, he declared, that he would always. grant 
injunctions in such cases. In the present case (his lordship.con- 
tinued) he was at no loss to determine, that the judgment ought 
to be reversed: but he was at a loss what rule to go by, im deter- 
mining the quantum of the debt. Since the province bills contract 
ed for, were called in and gone; with a desire to know the usage; 
he had inquired of Mr. J. a New-England gentleman (who had 
practised the law) and was informed that “ when old tenor had 
been contracted for, it had been allowed to be tendered, although 
depreciated in value, if the tender was made in season., mn 
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APPEAL FROM New-Hampsnire. 


‘towards the close of existence of old tenor and after it had been 1760. 
called in and sunk, when judgment was given for real money, ~~~ 


this matter (of how much to give) was greatly agitated. Some 
were for giving the value of the old tenor, or bills contracted for, 
as it stood when the obligation was out, or the debt became due. 
Others would have it settled, as it was when at the last and 
worst period; and others again, were for taking a medium. But 
the more general method was to take the value of the bills, when 
they should have been paid by the contract.” Lord MansrirLp 
observed, that from this information, he had received much light, 
and was relieved from his difficulty, That much might be said, 
for taking as a rule the value of the old tenor, at the time set by 
the bond for payment. That, upon the mention of it, it struck 
him as the rule of right in general: but that, in the present case, 
the bond had been outstanding so very long, the bills of credit, 
which were the currency of the country, had, in the mean time, 
sunk gradually, and became, in some measure, every one’s loss: 
and that, therefore, in this case, he thought the loss ought to be 
divided between them. : 


The Boarp, upon the whole, instead of taking the price of 
silver at the time of the contract, and time set for the payment, 
(which was about 27s. per ounce) fixed it at 37s. per ounce, and 
computed the debt accordingly. This made about 100/. sterling 
in favour of the appellant, by which he got the opinion of the 
Court in his favour; but, as no costs are allowed upon appeal; he 
could not be much a gainer by the general result, 


Vox. FV. 








MAYOR’S COURT. 





April Session 1797. 





The Commonwealth versus Schaffer. 


"Pee defendant was indicted and convicted for forging the 
names of several soldiers to powers of attorney, authorising 
him to demand and receive, their warrants for the donation lands, 
granted by acts of congress, for services during the revolutionary 
war. Dallas observed, that as the question of the common law 
jurisdiction of the federal Courts, in criminal cases, had not been 
decided, it was his duty, as counsel for the defendant, (without 
declaring his own opinion) to bring it before the Court, on the 
present occasion. He, therefore, moved in arrest of judgment, 
that the offence, charged in the indictment, arises under a law, or 
laws, of the United States; and is exclusively cognizable in their 
Courts. 


After argument, the Recorder stated the facts, authorities, and 
principles of the case, in giving the judgment of the Court. 


ee 


Wicocks, Recorder. The offences charged against the de- 
fendant in the indictment, are forgeries, committed in forgin 
the names of Allen Fox, Ebenezer Drake, Robert Battersby, and 
Samuel Griswald, to four several powers of attorney, to demand 
and receive from the United States, for each of them, 100 acres 

P of land; they having all been soldiers, who enlisted to serve 
during the late war with Great Britain, and who served through 
the war; and, in consequence, under various acts of congress, 
each of them was entitled to a donation of 100 acres of land. 

In support of this motion in arrest of judgment, made by Mr. 
Dailas, the constitution of the United States has been cited. Art. 
3. 8 2 p. 12. The Fudiciary Act of Congress, s.9. p. 97. & 
11. p. 98, 99. 8. 34. p. 112. 2 vol, Resolves of Congress, 16th 

Sept. 
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Mavyor’s Cour? of PuiLaperpntia. 


Laws of U. S. p. 151. 8. 14. Const. U. S. art. 1. 8. 8 4 Black. 
Com. 245. 

It has been contended that, under the 2d section of the 3d ar- 
ticle of the constitution of the United States, its judicial power 
extends, inter alia, to all cases arising under the constitution and 
laws of the United States. 

By the resolutions of congress in 1776 referred to, it was 
shown, that the soldiers, who enlisted to serve during the war, 
and served to the end of it, were, individually, entitled to a do- 
nation of 100 acres of land from congress. 

It has been said that an inspection of the indictment will show, 
that the crimes charged against the defendant, consisted in forg- 
ing certain writings, which, by the rules of office, were necessary 
to obtain from congress the soldier’s right to lands. For this rea- 
son, and because the soldier’s rights to lands are derived under the 
resolves or acts of congress, the conclusion is drawn, that a state 
Court has no cognizance of this crime, because it arises out of a 
law of the United States. 

The 9th section of the judiciary law of the United States, it is 
alleged, gives to the District Court, exclusive of the state Courts, 
cognizance of all crimes and offences that shall be cognigable 
under the authority of the United States, where the punishment 
is whipping under thirty stripes, &c. And s. 11. p. 99. gives to the 
Circuit Court exclusive cogmzance of all crimes and offences cog- 
nizable under the authority of the United States, except where 
that act otherwise provides, or the laws of the United States 
otherwise direct. : 

It was contended that, for the reasons before recited, showing 
that the offence arose out of a law of the United States, that, there- 
fore, the Courts of the United States had cognizance of it. And 
that, by the 9th and 11th sections of the judiciary law, their cog- 
nizance was declared to be exclusive of the state Courts, unless 
otherwise provided by that, or some other, law of the United 
States; and it was said that no such provision had been made, 
therefore the conclusion was, that the state Courts had no juris- 
diction of this offence. 

In answer to an objection, that the laws and constitution of 
the United States no where defined the crime of forgery, in such 
manner as to comprehend the offence charged in the indictment; 
nor was the common law of Eng/and, relating to crimes and of- 
fences, extended to the United States; nor was there any law of 
the United States which prescribed a punishment for forgeries 
generally: 

The act of congress for punishing certain crimes against the 
United States, Laws of United States, s. 14. p. 151. and against 
forgery of indents or public securities of the United States —_ 
cited, 








Sept. 1776. p. 357, 8. p. 361. 18th» Sept. 1776. p. 365. 20th 1797. 
Sept. 1776. p. 456. 12th Nov. 1776. p. 438. 30th Oct. 1776. Gaye 





Mayor’s Court or PuitabeLpuia. 


1797. cited,-and the judiciary law, s. 34, p, 112. which says that the 
way laws of the several states, except where the constitution, treaties, 


or statutes, of the United States, shall otherwise require, shall be 
regarded as the rules of decision, in trials at common law, in the 
Courts of the United States. 

It has been inferred from hence, that the rule of pene 
in this case, would be the rule of the common law if it obtained 
in the state, or such rule as the law of the state provided. 4 Bi, 


Com. 245. has been referred to for the definition and punishment . 


of forgery at the common law, 

Henfield’s case has been referred to, which was an indictment 
in the Circuit Court of the United States, for a misdemeanor; 
that he, being a citizen of the United States, entered on board a 
French privateer, to cruize against the British, with whom the 
United States were at peace under a treaty. 

Ravara’s case was, also, cited, who was a consul from the 
state of Genoa to the United States, and indicted im the District 
Court of the United States, for.a misdemeanor in sending-a 
threatening letter to Benjamin Holland, for the purpose of obtain. 
ing money from him, 

It was said, that there was no act of congress which either de- 
fined the offence, or the punishment, im those cases; but it was 
said, that the common law would give the rule for both. 

It was argued, that whatever was necessary to the existence of 
the United States, must not depend upon the state Courts. That 
this offence was committed in prejudice, and to the injury, of the 
United States, and, therefore, the jurisdiction of it belongs to the 
Courts of the United States. F 

That under the constitution of the United States, no power is 
given to punish the offence of stealing records, robbery, perjury, 
and the laws of congress, . 153. prescribe the punishment of 
these offences, in particular cases. 

As the laws of congress have made provision, in these cases, 
without any power given by. the constitution expressly for the 
purpose; in the same manner, the authority of congress is com- 
petent to declare, by law, how the offence-charged against Fohn 
Schaffer, shall be tried and: punished. And, therefore, it is an 
offence not of state cognizance, but ought to be tried im the 
Courts of the Unzted States only. 

Mr. Jngersolland Mr. Thomas, in support of the jurisdiction of 
the Court, referred to the following authorities. Const. of U. S. 
art. 3. 8 2. art. 1. 8 8. p. 8 No. 10. 12th Amend. Const. U. 
S. Resol. of Cong. vol. 8. p. 289. 4th Fuly 1783. Ib. vol. 10, 
p- 366. ist Aug. 1786. Jb. val. 12. p. 114. 23d Fuly 1787. 
2 vol. Laws of Cong. p. 49. 52. 154. 2 vol. Federalist, p. 323, 
324. Const. U. S. art. th 8. 8 No. 6. Laws of U. S. 8 16. 
p. 151. 


From 
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Mavyor’s Court or ParLapELpHia. 


From these sources, a system of argument has been drawn, 1797. 
which, as it has been generally adopted by the Court (in the Gey 


sentiments they have formed) I shall forbear to state it minutely, 
but proceed to deliver the opinion of the Court on the case be- 
fore them. 

The soldier who enlisted to serve during the war, and afterwards 
continued to serve to the end of it, had a right to demand and re- 
ceive from the United States, a promised donation of 100 acres 
of land. This right had its inception under several resolutions of 
congress, passed in the year 1776, and it became a perfect right 
at the close of the war in the year 1783. 

The commonwealth of Pennsylvania, for a long course of time 
before the revolution down to the present day, has always had 
subsisting laws, competent to the trial, and punishment, of every 
species of forgery that could be fabricated. In the year 1789, 
when the constitution of the United States was completely organ- 
ized, it found this commonwealth in full possession of suri«dic- 
tion over this forgery. And as offences on this subject may have 
occurred after the peace, and before the existence of the present 
constitution, it is possible that some instances of prosecutions on 
similar papers, may have taken place in the Courts of this state, 
before the establishment of it, as several have been known to 
take place, in this Court, since that period; particularly in the 
cases of Dixen, and M‘Conchlan and Wife. 

The important question is, What has been the effect of the 
constitution of the United States (and the laws which have been 
enacted under it) to divest this commonwealth of a jurisdiction 
of which, at the time it was made, it found the state constitu- 
tionally possessed. 

The tst and 3d articles of the constitution of the United States, 
principally affect this question; they respect the legislative and 
judicial powers, and contain an extensive enumeration of subjects, 
whereon their legislative power may be exercised, and to which 
the judicial power shall extend, and it is reasonable to say, that 
there may be powers which are not enumerated in it, but ought 
to be considered as granted by the constitution; for instance, 
those (if such there be) which are essential to the independence 
of the government, to its protection and defence, to such as grow 
out of the constitution, and out of the constitutional laws of Con- 

ress. 

If it be true, that this offence may be considered as growing 
out of an act of congress, because, if congress had never engaged 
to give lands to soldiers of a particular description, there never 
could have been a forgery of such a power of attorney: yet, it 
still remains a question, whether, under all existing circumstances, 
this-court has jurisdiction. 

If the authority of congress is competent to declare the false 
making such a paper to be a crime of forgery, to prescribe its 
punishment, 








1797. punishment, and to appoint the place of trial to be in the courts 
iy of the United States, exclusively of the state Courts; yet, on ex- 





Mayor’s Court or Putnape.pnia. 


amination, it will be found, that congress has not, by any act, 
legislated on any of these points. No act of congress, has, either 
definitely or by general description, made the false fabrication of 
such a writing to be a forgery, nor has any act declared how such 
a forgery or forgeries, generally, shall be punished. No act has 
given jurisdiction to any court, either concurrent or exclusive, te 
try the crimes of forgeries generally. 

If these positions be true, they tend to shew-it doubtful, whether, 
at this day, under the existing laws of the United States, this for- 
gery could be tried and punished in their courts ; however, future 
laws may make them so. 

To say that the constitution of the United States, operated any 
abridgment of the jurisdiction of the state courts, as to crimes 
generally, of forgery, perjury, larceny, merely because they re- 
lated to the interest or concerns of the United States, or their 
officers, acting under their laws, before they themselves, by their 
own acts, shall have provided for the punishment of such crimes, 
and taken order-as to the jurisdiction of them, would lead to this 
consequence, that for a time, consistent with such doctrine, some 
crimes would, by law, be subject to.no prosecution or punish. 
ment. 

In the 2d vol. of the Federalist, page 323, 324. which»may ‘be 
called a commentary on the constitution of the United States, 
contemporary with it, it is held that “the states retain all pre- 
‘‘ existing authorities which may not be exclusively delegated to 
‘the federal head; and that this exclusive delegation can only 
‘‘ exist in one of three ways; 1. where an authority is in express 
“terms granted to the union; 2. or where a particular authority 
‘is granted to the union, and the exercise of a like authority is 
‘¢ prohibited to the states; 3. or where an authority is granted to 
‘the union, with which a similar authority in the states would 
“be utterly incompatible. Though these principles may not apply 
‘‘ with the same force to the judiciary as to the legislative power, 
‘“‘ yet I am inclined to think, that they are, in the main, just, 
‘with respect to the former as well as the latter; and, under this 
“impression, I shall lay it down as a rule, “That the state courts 
‘¢ will retain the jurisdiction they now have, unless it appears to 
‘“‘ be taken away in one of the enumerated ways.” 


Page 324. “* Lam even of opinion, that, in every case in which’ ~ 
‘¢ they are not expressly excluded by the future acts of the nae — 
“¢ tional legislature, they will, of course, take cognizance of the 


** causes to which those acts may give birth.” 

But the present case is not one of those which comes within 
the exceptions of that writer. 1st. The jurisdiction of this crime 
is not exclusively granted to the union. 2d. It is not prohibited 
to the states. 3d. Nor, if it is granted to the union, is it a case 


where a similar authority in the states would be incompatible. 
In 
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In the act of congress, p. 147. “ for the punishment of certain 1797. 
crimes,” the murders, or larcenies, there mentioned, are such as G4¥— 


may be committed within forts, arsenals, dock-yards, federal 
district, places ceded by the states to the United States, or upon 
the high: seas, ae in their own Courts of justice under any 
act of congress, forgeries of indents or public securities. In ge- 
neral they are those subjects submitted by the constitution to be 
legislated upon by them, and made subject to their judicial au- 
thority. Congress having exercised their power over many sub- 


jects submitted by the constitution, and to some arising under 


their laws; but never having touched the present subject, of 
which this state had a pre-existing cognizance, it may be con- 
sidered as casus omissus by their laws; and until they shall, by 
some future act, exercise their authority over the subject by de- 
signating the crime, prescribing the punishment, and giving to 
the Courts of the United States exclusive jurisdiction, this Court 
may, constitutionally, take cognizance of the cause, and punish 
the offence, by the laws of this state. 

Therefore the 11th section of the judiciary act, which gives to 
the Circuit Court exclusive cognizance of all crimes and offences 
cognizable under the authority of the United States, may be rea- 
sonably supposed not to have contemplated this case, which by 
no act of congress is designated as a crime, nor has it any ap- 
pointed punishment. 

The prosecution against Henfield, in the Circuit Court, was 
for a violation of his duty, as a citizen of the United States, in 
entering on board a French privateer, and cruizing against the 
subjects of the king of Great Britain, with whom the United 
States were at peace, under the sanction of a treaty. This was 
contrary to the law of nations, to the treaty, and against the con- 
stitution of the United States. This was not a crime resulting 
from the regulations of an act of congress. 

Ravara was a public minister, a consul, and, therefore, the ju- 
risdiction over him by the constitution was expressly to be exer- 
cised by the Courts of the United States. Neither of these cases 
rests upon the principles on which the present case stands, and, 
therefore, are no authorities. 

The 34th section of the judiciary act, ~. 112. which says that 
the laws of the several states, except where the constitution, trea- 
ties, or statutes, of the United States shall otherwise direct, shall 
be regarded as the rules of decision, in trials at common law, in 


‘ the Courts of the United States, plainly refers to trials of a civil 


nature, according to the course of the common law, and not to 
the trial of crimes by the rules of the common law. 

Upon this comprehensive view of the question, the Court are 
of opinion, that they are competent to the jurisdiction of this 
cause, and, therefore, do over-rule the motion that has been made 
in arrest of judgment, founded on the objection to their want of 
jurisdiction. 











CIRCUIT COURT, 


PENNSYLVANIA DISTRICT. 





October Term 1805. 


Present Paterson, an Associate Judge of the Supreme Court. 
Peters, District Judge. 


Thurston versus Koch. 


HIS case is reported ant. p. 348.; but, I find, that Judge 
Peters delivered his opinion at large ; with a copy of which 
Mr. Condy has obligingly furnished me for publication. 


Peters, Fustice. The point in this cause.is, whether in a case 
of double insurance, the policies are to be taken according to pri- 
ority; that is, whether the second is answerable before the firstig 
exhausted, if the loss is greater than the sum covered by the first? 
And if the loss is fully covered by the first, whether, if it be paid 
by the insurers on the first, they can oblige Pes on the second 
to contribute, pro rata? 

To be respectable abroad, and to facilitate om simplify mer. 
cantile business at home, we should have a national, uniform, and 
generally received, law-merchant. The custom, or practice, ofione 
state differing, perhaps, trom that of another, must yield to general 
and established principles. 

There is, however, no custom of merchants, in this, or any 
other, district of the United States, stated in the case, and’ we_ 
cannot travel out of the statement, in giving our judgment. 

I mention as an extraneous fact, of which I have been info 
by persons intelligent im business of insurance, that the rule m 

New-York, where they followed the British practice for a great 
Lesigth of time, was variant from that they now uses The custom 
in Philadelphia, has been, ior a long course of years, to settle 
losses, where there are double insurances, according to ie 
0 
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of policy in date, without regard to time of individual signature: 
that is, not to call on the second set of underwriters, if those on 
the first policy were competent, or had paid the amount of sub- 
scription, or loss. In this évent, those on thesecond policy return 
the premium, retaining one half per cent. If this be so, and I have 
no reason to doubt, it is one of the very few subjecis,in which I have 
been able to-discovera decided and universal custom of merchants 
here. It may have originated, when the British rule. was more 
similar to that of many other nations, than it is now, and was at 
the time of our revolution. It appears to me, that the custom here 
is agreeable to the general maritime custom and law of Europe, 
in this particular. The authorities produced in this cause, on the 
part of the defendant, warrant me, in this opinion. All the Zuro- 
ean nations, it is true, do not agree. There may not in every 
detail, be an exact conformity among any considerable number. 
But, I conceive, that where the greater number of particular laws 
are coincident in a general principle, this will establish what is 
called, general law. In the point before us, there are exceptions 
in the laws of Spain, and those of England, to what seems.to be 
the general principle and rule, among other trading nations. And 
the arrangements of those two countries, differ from eath other. 

The law, or custom of merchants in England, was, formerly, 
more agreeable to the general custom and maritime law of other 
nations, than it has been decided, in latter times to be. It is con- 
tended, that the British authorities, do not shew direct decisions 
of their courts, on this point; yet, they are sufficient to satisfy me, 
of what the law there is. It appears to me to be clearly settled, 
as law, in England, that in cases of double insurances, if all the 
policies cover the same risques, there shall be a rateable contri- 
bution. It was so settled at the period of our independence. It 
was their law-merchant, which, being part of the common law, 
was binding on us; and is now engrafted into our maritime code. 
The cases, before our declaration of independence, clearly shew, 
that the law was then so settled. And in cases since that decla- 
ration, it is recognised and agreed to be the law. Our insurances 
in that country being still considerable, the rule is yet useful on 
that account, among others. 

In France, agreeably to an ordinance of Lewis XIV. the first 
policy is to be exhausted, before the second operates, if dated at 
different times. But different policies, of the same date, are con- 
sidered as one, and there is a rateable contribution. 


In Spain, the date and time of individual subscription are 
attended to, and insurers are called on, according to priority 
of subscription, even on the same policy. I have had frequent 
occasions to recur to Spanish regulations. There is, in most of the 
Spanish maritime laws and customs, a peculiarity which creates 
an exception, rather than a rule, on many general principles. 

Von. IV. e I cannet 
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I cannot see, that it will be materially disadvantageous to com- 


i. merce, to settle this question, in either way, contended for in this 


cause. It is of most importance, that the point should be clearly 
decided and settled in one or the other way; that merchants may 
know, and accommodate their affairs to the decision. This court 
can, at least, commence the means of final decision. 

I believe with Professor Smith, in his “ Wealth of Nations,” 
cited in this cause, that distributing the burthen of losses, among 
the greater number, to prevent the ruin of a few, or of an indi- 
vidual, is most conformable to the principles of insurance, and 
most conducive to the general’ prosperity of commerce. The 
wisdom and experience of the British nation, grown out of their 
more modern and extended state of commerce, have given addi- 
tional value to this opinion. Whatever respect (and it is not slight), 
I may entertain for the laws of other nations, I deem myself 
bound to follow, what was the established law and custom of mer- 
chants in England, at the time of our becoming an independent 
nation: not because it was the law merely of that country; but 
because, z¢ was, and is, our law. 

There is sufficient evidence in my mind, in the cases produced 
out of the British books, to this point, to satisfy me of the law and 
custom there established on this question. I, therefore, conclude, 
according to the case of Newby v. Reed, (Sir Wm. Bl. Rep. 410.) 
that “the insured may recover the whole sum; and leave the in- 
‘“‘surer to recover a rateable proportion, from other insurers, on 
“‘a double policy,” and the insured may elect, which set of 
insurers, or which of the individuals, he will sue, for the amount of 
actual loss; beyond which he cannot recover, as he can have but 
one satisfaction. 

On the point stated, (the details of which merchants can best 
adjust) I am of opinion, that the defendant is liable to pay to the 
plaintiff, a contribution, upon the loss paid by him, as stated. This 
contribution must be made by all the insurers, on all the policies 
rateably, as their respective subscriptions bear a proportion to each 
other, and all of them to the actual loss. The defendant of course, 
must pay to the plaintiff his rateable proportion, on these princi- 
ples, according to the amount of his subscription. 


Willing et al. versus The United States. 
INCE this case was reported, (ante. p. 374), at February 


term 1807, the Supreme Court, upon argument, affirmed the 
judgment of the Circuit Court. 
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ADMINISTRATOR. 
SSUMPSIT lies against an admi- 
nistrator for a distributive share of 

the intestate’s estate, without proof of a 
special promise. 147 

An action may be maintained here by 
an administrator, upon letters of admi- 
nistration issued in a sister state. 292 

On a sale of land by an administrator, 
under an order of the Orphan’s Court, 
the purchaser takes it discharged from 
the lien of judgments, as well as other 
debts of the intestate. 450 


ADMIRALTY. 


See Jurisdiction. Insurance. Evidence. 


ACTION. 


See Practice. Covenant. Assumpisit. 
tion of debt against executors, on a 
simple contract of testator, when main- 
tainable. 108 
An action cannot be maintained for 
services, if the party acted merely in ex- 
pectation of a legacy. 111. 130 
Areport of referees cannot give a right 
to land, but it may settle a dispute about 
land, either in an action of trespass, or of 
ejectment. 120 
Action by a bastard against the ad- 
ministrators of his putative father, upon 
a promise made in consideration of ser- 
vices. 130 
Action of indeb. ass. lies for the claim- 
ants of distributive shares in an intestate’s 
estate, against the administrator, with- 
out proof of an express assumpsit. 147 
Action by the assignee of a stock con- 
tract in his own name. 169 
Action against the owner of a ship, in 
charge of a pilot, for sinking another 
ship, through negligence and want of 
skill. 206 


A creditor cannot maintain an action 
for a dividend against the voluntary trus- 
tees of his creditor, unless he has sub- 
scribed the conditions of the trust. 224 

An action may be maintained here by — 
an administrator, having letters of admi- — 
nistration granted in a sister state. 292 

A surviving partner cannot maintam 
an action on the case, for money had and * 
received, against the administrators of 
the deceased partner, unless their part- 
nership accounts had been settled. 434 

Form of pleading in an action of cove- 
nant. 436 

In an action of covenant in* a deed, © 
where the grantor covenants, that he has 
an indefeasible title, the grantee, after 
eviction, can only recover the value of, 
the premises at the date of the deed, not 
at the time of the eviction. 441 


ACTUAL SETTLER. 
See Land. 


ALIEN. 
Whether an alien can be a juror. 353 


AGREEMENT. 

A parol agreement will not give a 
title to lands; but the party may reco- 
ver damages for a non-performance. 

152 

A gross misrepresentation of facts on - 
the subject of a contract, the contract is _ 
void. 250 

Illegal contracts cannot be enforced 
by a suit at law. 269 

See Illegal Contract. 


AMENDMENTS. 
Where allowed. 12, 13. 25. 267 
ASSIGNEE. 
Assignee of a promissory note must 
set forth his citizenship on the recerd. & 


Vol. IV, { 













Where an assignee of a stock contract 
may sue in his own name. 169 

The assignee of negotiable paper, or 
an assignable bond, takes it discharged of 
all equity between the original parties, 
of which he had no notice. 47.370 


ASSU MPSIT. 
See Action. 


Infancy may be given in evidence on 
the plea of non assumpsit. 130 
Assumpsit by a bastard against the ad- 
ministrators of his putative father, in con- 
sideration of services. 130 
Special assumpsit to guarantee the 
payment of debts. 133. 226 
Persons claiming distributive shares 
of an intestate’s estate, may maintain 
indebitatus assumpsit, against the adminis- 
trator, without proving an express as- 
sumpisit. 147 







































ATTACHMENTS. 

A promissory note negotiated in Vew 
York cannot be attached. 47 
’ A fund remitted to pay particular 
creditors, cannot be attached. 279 

Where the garnishee is not entitled to 
set off a debt due to him from the de- 
fendant in a foreign attachment. 291 


AUCTIONEERS. 

An auctioneer’s bond is a surety for his 
customers, as well as the public. 95 
AWARD. 

See Referees. 


B 


BANK CHECK. 


If the bank pass to the credit of one of 
its customers in his cash book a forged 
check, they cannot rescind, or annul the 
credit. 234 


BANKRUPT. 
See Evidence. Notice. Sett-off. 


The repeal of the bankrupt law, was 
a bar to any prosecution for perjury pre- 


viously committed under it. 327 
BILL OF EXCEPTIONS. 
When to be tendered. 249 
Effect of a bill of exceptions. Aff. xi. 


INDEX. 


BILLS OF EXCHANGE. 

See Promissory Notes, Notice. Da- 
mages. 

When the damages, on a protested 
billof exchange, shall belong to the per- 
son remitting it to a foreigncreditor. 155 

Payment of a forged draft cannot be 
recalled. ' 234 


BLU NSTON’S LICENCES. 


The validity of Blunston’s licences for 
taking up lands, under the proprietary. 
] 


C 
CAST-AWAY. 
See Shift. 
CERTIORARI. 


See Practice. 


CHALLENGE. 


The right of challenging 35 jurors 
peremptorily at common law, in a capi- 
tal case, remains in all cases, not specified 
in the Act of the 30th of April, 1790. 

413, 414 


21 


CHECK. 
See Bank-check. 


CITIZENSHIP. 


What facts constitute citizenshipeof 
Pennsylvania, in relation to a citizen of 
another state, coming here. 360 


CITY LOTS. 

City lots cannot be located as vacant 
land, under a Wyoming grant. 292 
COLLATERAL WARRANTY. 
See Warranty. 


COMMISSION. 

A joint commission to four persons to 
take depositions, cannot be executed by 
three. 410 

COMMISSIONERS’ SALES. 


Irregularities and frauds at commis- 
sioners’ sales. 218 


CONFESSION. 
See Evidence. 
CONFISCATION. 
The confiscation acts of Georgia are 








INDEX. 


not repugnant to its constitution. 14 
See Forfeiture. Georgia. 


CONNECTICUT INTRUDERS. 
The law against them is constitutional. 
255 
CONSIDERATION. 
See Agreement. Evidence. Illegal con- 
tract. 


CONTRACT. 
See Agreement. Illegal contract. 


CONVICTION. 


Errors in convictions before a magistrate. 
266 
CORPORATION. 


See Witness. Evidence. 


COSTS. 
See Practice. 


COVENANT. 


Form of pleading in an action of cove- 
nant. 436 
Effect of general and special covenants 
in the same deed. ib. 


See Action. Practice. Damages. 


CURTESY. 


Tenant by curtesy initiate, has not an 
estate forfeitable by his attainder of trea- 
son. 168 

D 


DAMAGES. 

Under what circumstances, the full 
value of the land will be given in dam- 
ages, for obstructing a water course. 147 

Where a plaintiff may recover dam- 
ages commensurate to the injury, not- 
withstanding the contract contains a 

nalty. 149 

Though title to land cannot be ac- 
quired by a parol contract, the contract 
is good, and damages may be recovered 
for non-performance. 152 

Whether mesne profits can be re- 
covered in ejectment by way of dam- 
ages. 138 

The owner liable for damages done by 
his ship to another ship, though she was 
in the charge of a pilot. 206 

Rule for assessing damages. 206 
See Bills of Exchange. Action. Covenant. 


DEBTS. 

Whether debts of testator are a lien 
on his lands, after a bona fide sale by the 
heir? 119 

DESTROYING. 
See Ship. 
DEVISE. 
See Will. 


DISTRESS. 
See Rent. 


\ 
DOMESTIC DUTIES. 
See Duties. 


DOWER. 


What circumstances shall be deemed 
a waiver of dower. 300 


DUTIES. 
See Forfeiture. 


An American registered ship, sold in, 
part, while she is at sea, to resident Ame- — 
rican citizens, is not chargeable with 
foreign duties, on her return to an Ame- 
rican port. 374. Affi. xxxiv. 


What is an error in the liquidation of 


duties. 376, 7, 8. (1). 


E 
EJECTMENT. 
See Mesne. Profits. Damages. 
ELECTORS. 
What questions are illegal to be put 
to Electors. 253 © 


EMBARGO. 


See Insurance. 


ENGLISH STATUTES. 


The English statute of frauds and.per- 
juries does not extend. 1524 
The £nglish statute, respecting colla- 
teral warrantees, (4 nn. c. 16. 8. 21) 
does not extend. 168 


EQUITY. 


Equity cannot decree against the legal 
and express stipulation of the parties — 
themselves: nor can the door of equity 
be allowed to remain open forever. 347 

How far equity ig administered in the 





INDEX. 


¢dmmon law Courts of Pennsylvania. 
235. 347, .8 
EVICTION. 


See Covenant: Evidence. Action. 
EVIDENCE. 

The effect of a voluntary confession, 
in a capital case. 116 
Where a record in an action of tres- 
pass may be read on the trial of eject- 
ment, though the parties are not nomi- 
nally the same. 120 
Infancy may be given in evidence on 
the plea of non-assumpsit. 130 
Where parol evidence may be given 
of a deed, without notice to produce it. 
132 
Where parol evidence will be received 
to prove, what the parties meant by a 
particular expression in a deed. 132 
Where parol evidence may be given, 
or not, of matters dehors a deed. 132. 
152. 340 
Relaxation of the strict common law 
tules of evidence in commercial cases. 
145 
Nothing that passed before the Judge 
on a question of bail, is evidence on the 
trial, unless clearly admitted by the par- 
ty 205, 6 
bill of 
327 


How far a notarial protest of a 
exchange is evidence. 

Copy of a manifest, recorded at the 
custom house, and examined, is good 


evidence. 415 

The charter of incorporation must be 
proved, before any corporate act, or in- 
strument, can be given in evidence. 415 

The seal of a state proves itself, with- 
out theattestation ofany public officer. 416 

If a record of a foreign Court of Ad- 
miralty is permitted to be read to the 
jury without objection, it is evidence, not 
only of the grounds of the sentence, but 
so far as it exhibits documents, which, if 
themselves produced at the trial, would 
be evidence. 421 

In an action of covenant, after eviction 
of the grantee, by verdict, judgment and 
execution, when the grantor may, or 
may not, give evidence of title. 436. (1) 


EXECUTION. 
Goods taken in execution permitted to 
remain in the hands of the defendant, 


how fara subsequent execution shall pree 
vail. 167. 208. 213. 358 


F 


FACTOR. 
See Merchant. 


FORCIBLE ENTRY AND DE. 
TAINER. 


Stating that the prosecutor was. dis. 
scised, necessarily implies a previous sei- 
sin. 212 

Whether a certiorari operates as a su. 
frersedeas. 214 


FOREIGN ATTACHMENT. 
See Attachment. 


FOREIGN COURTS. 
See Jurisdiction. Evidence. 

Whether the French Court of Prizes, 
established at S¢. Domingo, is a Court of 
competent jurisdiction, according to the 
law of nations. 308 

FOREIGN DUTIES. 

See Duties. 


FOREIGN LAWS. 
See Lex Loc. 


FOREIGN SENTENCE. 
See Evidence. 


FORFEITURE. 
See Confiscation. Georgia. 


Forfeiture for transporting goods from 
Maryland, across Delaware to Pennsyl- 
vania, without permit and report. — 28 

Tenant by the curtesy initiate has 
not an estate forfeitable by his attainder 
for treason. 168 

FRAUD. 
See Illegal Contract. Insurance. Voluntary 
Assignments, 


FREIGHT. 


See Jnsurance. 


G 


GEORGIA. 


The confiscation acts of Georgia are 
not repugnant to its constitution. 14 
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HABEAS CORPUS. 
See Practice. 


On a Hab. Corp. the Court will only 
inquire whether there is a sufficient pro- 
bable cause for the commitment. 412,413 


I 
ILLEGAL CONTRACT. 


A contract cannot be enforced in a 
court of justice, if contrary to an act of 
the state, or of congress. 269. 298. S08. 

342 


IMPROVEMENTS. 
See Land. 


INFANCY. 


Infancy may be given in evidence on 
the plea of non-assumpisit. 130 


INFORMATION. 
Where an information will not lie 
against a judge. 225 
When a relator must be named in an 
application for an information. 229 


INJUNCTION. 


Reasonable notice to be given of mo- 
tions for an injunction, as well on appli- 
cation to the court, as toa single judge. 1 

What is reasonable notice of an appli- 
cation for an injunction. 1,2 

When injunction is dissolvible of 
course. 3. (1) 

A state not being a party to an eject- 
ment in the circuit court, nor interested 
in the decision, is not intitled to an in- 
junction from the supreme court, on a 
general claim of soil and jurisdiction. 3 


INSURANCE. 
See Evidence. 


The underwriters upon freight are lia- 
ble for the extra expenses of seamen’s 
wages and provisions, during an em- 
bargo. 246. 274 

When and how an abandonment may 
be made. 272 


What will constitute a deviation. 274 


Whether underwriters are liable to 7 
general average for seamen’s wages and 
provisions during a detention for quaran- 
tine, or upon capture. 274, 

The jury may find damages for a par- 
tial loss, though the declaration claimed 
for a total loss; and no proof of an 
abandenment made. 2838 

What constitutes barratry. 294 

In the case of a double insurance, the 
insurers shall contribute rateably to sa- 
tisfy a loss. 348. Aff. xxxii. 

The president of an incorporated in- 
surance company, is a competent wit- 
ness, in an indictment for destroying a 
vessel at sea, to injure the company. 415 

When and how the corporate capacity 
of an insurance company must be proved. 

415 

What shall be‘deemed the destruction 
of a ship at sea, with intent to injure the 
insurers. 412 

Where the voyage shall be deemed 
broken up, and the assured intitled to 
abandon for a total loss. 417 

What lien on ship and goods consti- 
tutes an insurable interest, and when the 
assured may abandon. 421 

On an open policy the assured are in- 
titled to recovery according to the actual’ 
value of the property; and not according — 
to its cost. 430 

When the assured may abandon, and 
claim for a total loss, by capture. 446 

A cargo was carried, upon contract, to 
a foreign port, and there tendered to the 
consignee; but the government of the 
place, refusing permission to land it, it” 
was brought back again: Held that the. 
freight was earned; and that the assured, J 
in a policy on freight, could neither re- | 
cover for a total, or a partial, loss. 455— 

Freight paid in advance is an insurable | 
interest; is liable to an average loss; and 
the assured, in a policy, on freight ad- 
vanced, may recover an average loss, | 
arising from the payment of salvage. 459 

What lien on goods, is an insurable in- 
terest ; but if the goods themselves are 
insured by the person claiming the lien, 
as agent for the owner of the goods, he — 
cannot recover on a capture and restitu- 


tion of the goods to the owner, who does” 
not satisfy the lien. 463 
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INTEREST. 
An imcident of every judgment in 
Pennsylvania. 251 
In what cases interest allowed. 286. 
389. 391 


INTESTATE. 
See Administrator. Action. 


When a person dies intestate, without 
lawful issue, and leaving no father or 
mother, brothers or sisters, how the real 
estate shall descend. 64 


INTRUDERS. 
See Land. Connecticut Intruders. 


JOINT OBLIGATIONS. 


The surviving obligee is intitled to the 
possession of joint obligations, to recover 
the amount. 354 


JUDGMENT. 


A Ca. Sa. extinguishes the lien of a 
judgment upon the lands of the _—. 
+ 

Interest is a legal incident of every 
judgment in Pennsylvania. 251 
Priority of judgments. 320 
Purchaser under a sale of land by or- 
der of the orphan’s court, takes it dis- 
charged from the lien of judgments. 450 


JURISDICTION. 


Judgment reversed, because the citi- 
zenship, or alienage, of the parties did not 
appear on the record. 7, 8.13 

The value of an estate allowed to be 
proved by affidavits, in order to sustain 
the jurisdiction of the S. C. on a writ of 
error. 20 

A fictitious conveyance of land, to give 
jurisdiction to the Federal Court, detect- 
‘ed, and the suit dismissed. 330 

But a voluntary conveyance is good, 
though it gives jurisdiction, if the party 
had a right to it. $38. (2) 

Where the circuit court of the U. S. 
has no jurisdiction in a gué tem action on 
the act prohibiting the slave trade. 342 

What facts make citizenship, so as to 
exclude the federal jurisdiction. 360 

When the mortal blow is given at 
sea, and the death happens on shore, in 


a foreign country, it is not murder cog- 
nizable by the courts of the United 
States, under the act of congress. 
Extent of the admiralty jurisdiction. 
App. i, 

Whether the Federal Courts have a 
common law jurisdiction in criminal 
cases. 426. Aff. xxvi. 
See Foreign Courts. Lex Loci. Evidence, 


JUROR. 
See Practice. Challenge. Alien. 


L 
LAND. 


Whether land can be sold by virtue 
of a judgment, without a Sci. . ‘2. against 
the terre tenants? 119 

Whether land is liable for testater’s 
debts, after being aliened by the heir at 
law, dona fide and for a valuable consi- 
deration ? 119 

The effect of Blunston’s licences, of 
improvement rights, of applications, sur- 
veys, &c. in giving title to land. 120. 122, 

210. 218. 222 

An award of referees cannot give a ti- 
tle to land, but it may settle a dispute 
about land. 120 

Though title to land cannot be ac- 
quired by parol agreement, the agree- 
ment is good, and damages may be re- 
covered for a breach of it. 152 

Cases respecting settlements, improve- 
ments, warrants, surveys, and patents, 
under the act of April, 1792. 161. 170, 

209. 237. 363. 392 

The right of use, &c. to water courses. 

211 

Irregularity and frauds at commis- 
sioners’ sales 218 

City lots cannot be located as vacant - 
land. 292 


LANDLORD AND TENANT. 


A Certiorari does not operate as a su- 
frersedeas under the landlord and tenant 


act. ~~ 214 


LEGACY. 
See Will. 
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LETTERS OF CREDIT. 


The use and obligation of letters of 
credit. 133 


LEX LOCI. 


When the dex loci shall govern the 
contract. $27. 419 


LIEN. 


Whether debts of the testator are a 
lien upon his lands in the hands of a dona 
fide purchaser from the heir ? 119 
Mortgaged lands sold under a judg- 
ment and execution, the mortgage re- 
mains a lien. 151 
How far the lien of an execution levi- 
ed is lost by allowing the goods to re- 
main in the hands of the defendant. 167. 
208. 213 

A ca. sa. extinguishes the lien of a 
judgment upon the land of the debtor, or 
its proceeds at a sheriff’s sale. 214 
The purchaser of land sold by order of 
an orphan’s court, takes it discharged 
from the lien of judgments. 450 


LIMITATIONS. 

Where an ejectment is well brought, 
within the six months, allowed to appeal 
from the board of property. 154 

LIQUIDATION. 
See Duties. 


M 


MANOR. 
See Springetsbury Manor. 


MANSLAUGHTER. 
See Murder. 


MARRIAGE SETTLEMENTS. 


Where instruments executed after 
matriage, shall be valid, or not, as settle- 
ments, against creditors. 304, 305 (1) 


MASTERS OF SHIPS. 
See Merchant. 


MERCHANT. 

One factor for several merchants, re- 
mits one bill on account of all, sending to 
each a draft on the fund for his share, it 
is a good execution of his trust. 136 


Where the contract of the captain of 
a ship, in a foreign port, will bind the 
owner personally. 225 
Merchant accepting a consignment, 
is bound to pursue the orders that accom- 
pany it. 389 


MESNE PROFITS. 


Whether mesne profits can be recover- 
ed in ejectment by way of damages. 136 


MONTHS. 
When the legislature speaks of monthe, 
generally, calendar months are meant. 
143 


MORTGAGE. 


Lands mortgaged, being sold under a 
judgment and execution, are nevertheless 
liable to the mortgage. 151 

A purchaser, having notice of a mort- 
gage, is bound by it, though it was never 
recorded. 145 


MURDER. 
What facts amount to manslaughter, 
and not murder, and vice versa. 125. 145 
When the mortal blow is given at sea, 
and the death happens on shore, in a fo- 
reign country, it is not murder cogniza- 
ble by the Courts of the United States, 
under the act of Congress. 426 


N 


NEW TRIAL. 
When granted. 112. 315. 391 


NOTARIAL PROTESTS. 
See Evidence. 


NOTICE. 
See Injunction. 


What is due notice of the protest of 
promissory notes in Pennsylvania. 109. 
127. 151. 163 

Notice to produce deeds, where ne- 
cessary, or not. 132 
Notice of default of a debtor, where 
not necessary to be given to the gua- 
rantee. 133 
A purchaser, with notice of a mortgage, 

is bound by it, though the mortgage was 
never recorded. 145 
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What want of notice shall be deemed 
a waiver of dower. 300 
How notice of an equity between the 
original parties, may affect the assignee 
of negotiable paper, or an assignable 
bond. 370 


O 


OYER. 


Though profert is made of a deed, if 
oyer is not prayed, the deed is not consi- 
dered to be on the record. 436 


ORPHAN’S COURT. 
See Administrator. Judgment. 


P 


PARTITION. 
Objections to the regularity of pro- 
ceedings on a writ of partition. 67 
PARTNERS. 


Assumpsit will not lie by a surviving 
partner against the administrator of the 
deceased partner, upon an unsettled ac- 
count. 434 


PENALTY. 


Where the party may sue for dama- 
ges beyond the penalty of the contract. 
149 


PERJURY. 
See Bankrupit. 


PILOT. 


_ The owner of a ship doing damage to 
another, is liable, though the ship was in 


_ charge of a pilot. 


PLEAS AND PLEADINGS. 


See Practice. 


PRACTICE. 


Rule as to injunctions. 3 
Service of a subpena in a suit in 
equity. 6 
Non-pros for not appearing on a writ 
of error. 6 
Jurisdiction not apparent on the re- 
cord. 7. 8. 13 
Value of an estate to be proved by af- 
| fidavit, in order to show it amounts to 


206 


the sum requisite to sustain a writ of er« 
ror. 20. 25. 22. 27 | 
A writ of error not returned to the pro. 
per term is a nullity. 21 
A writ of error will only lie on a final 
judgment. 22 
A removal from the circuit, to the su- 
preme court, must be by writ of error; 
not by appeal. 22 
Amendments where allowed. 12, 13. 
Objections to the regularity of pro- 
ceedings in a writ of partition. 67 
Privilege of a member of assembly, 
when to be claimed. 107 
Action of debt against executors, of 
a simple contract, when maintainable. 
108, 
New trials, when granted. 112 
Whether land can be sold by virtue of 
a judgment, without a scire facias against 
the terre tenants? 

Infancy may be given in evidence on 
the plea of non-assumpsit. 130 
An appeal dismissed, it not appearin 
that the orphan’s court had pronoundilt 
a definitive decree. 160 

Permitting goods levied upon by exe- 
cution to remain in the hands of the de- 
fendant, how far a subsequent execution 
shall prevail. 167 

If issue is joined on the pleas of non- 
assumpsit, and payment, whether the 
defendant may strike out the former plea, 
at the time of trial. 205. (25) 

Stating the prosecutor, in a forcible. 
entry and detainer, was disseised, ne- 
cessarily implies a previous seisin. 212 

When the plaintiff is too late to strike 
off a rule of reference, and discontinue 
his suit. 222 

Time for tendering a bill of exceptions 
to the charge of a court. 249 

Release of drawer of anote from a ¢a. 
sa. discharges the indorser. 275 

A plea to debt on arbitration bond, en- 
tering into the merits of the original con- 
troversy, is bad. 284 

When a certiorar? shall be allowed for - 
the removal of an indictment from the 
quarter sessions, into the circuit court. 

302 

A certiorari to remove an indictment 
from the quarter sessions to the circuit 
court, was directed to the justices of the 
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common pleas; and, for that reason, 
judgment arrested. 316 
Priority of judgments in different 
courts. 320 
No privilege against a subfiena. 341 
When replevin cannot be maintained. 
342 

The costs of aformer ejectment, which 
had been non-fros’d, must be paid before 
trial of the second. 353 
It is too late to object to the alienage 
of a juror, after verdict. 353 
A joint commission to four persons to 
take depositions, cannot be executed by 
three. 410 
Proceedings in a Aabeas corfius, upon 

a commitment for murder on the high 
seas. 412 
How many jurors may be challenged 
peremptorily in a capital case. 413 
An action may be removed by 4ad. 
corft.on or before the first day of the 
term next after that, to which the original 
writ is returnable. 433 
Pleadings in covenant. 436 
Though profert is made of a deed, if 
Oyer is not prayed, the deed is no part 
of the record. 436 


PRIORITY. 


See Judgments. Execution. Lien. 


PRIVILEGE. 
Privilege of a member of Assembly 
and when to be claimed. 107 
Privilege of a Foreign minister. 321 
Privilege of a witness and a party, ina 
suit. 329. 386 
No privilege against a subfiena. 341 


PROFERT. 
See Oyer. Practice. 


PROMISSORY NOTE. 


A promissory note, negotiated in New 


York, is not subject to attachment. 47 
What is due notice to the indorsee of 
non-payment of a note or bill; and what 
evidence of a waiver of notice. 109. 127. 
151 
Whether the discharge of the drawer 
of a note from a ca. sa. is a discharge 
of the indorser. 275 
A promissory note, purchased after a 
Vor. IV. 


commission of bankrupt¢éy had issued 
against the drawer, may be proved under 
the commission. 370 

The assignee of negotiable paper, is 
not liable to any equity between the ori- 
ginal parties of which he had no notice ; 
but acommission of bankrupts is notice 
to establish a right of set-off in the 
bankrupt. 370 


R 


RECORDER. 


The Recorder of Philadelphia is not a 
judge, within the meaning of the consti- 
tution. 229 


REFEREES. 


Referees cannot delegate their trust 
and authority to others. 71 
A report of referees cannot give a 
right to land, but it may settle a dispuis 
about land, either in ejectment, or tres- 
pass. 120 
When it is too late for the plaintiff to 
strike off the rule of reference and dis- 
continue the suit. 222 
An umpire, chosen by referees, must 
himself hear the parties, and examine the 
evidence. 232. 271 
Where an award is good. 284 
A report set aside, because the action 
was founded on an unlawful contract. 298 
Ex farte communications to referees 
condemned. 300 (1) 


REGISTER. 
See Shif’s Register. 


RELEASE. 


Release of one joint debtor, how far a 
discharge of the other. 275 


REMITTANCE. 
See Merchant. 
RENT. 

What interruption in the possession of 
the demised premises shall suspend the 
rent. 124 

How far it is necessary to show, that a 
distress was made upon the premises. 

208, 9 

What allowance for cattle distrained, 
and left with the debtor. 208, 9 
$ 







































REPEAL. 
See Bankrufit. 


REPLEVIN. 


Where Replevin cannot be maintain- 
ed. 242 


S 


SALVAGE. 
Salvage to an American for rescuing 
a neutral vessel, from a /rench priva- 
teer. 34 
Salvage to an American, for re-capture 
of an American from a French priva- 
teer. 37 


SEAL. 
See Evidence. 


SET-OFF. 


Where a set-off of a debt due from the 
defendant in a foreign attachment to the 
garnishee, will not be allowed on the scire 
facias. 291 

In an action brought by the common- 
wealth, the defendant has no right of set- 
off. 303 

A commission of bankruptcy is legal 
notice, to affect the subsequent assignee 
of a promissory note, with the statute 

right of set-off. 370 


SETTLEMENTS. 
See Land. Voluntary Assignments. 


SHIP. 


What shall be deemed the destruction 
or casting away of a ship, at sea, with 
design to injure the insurers. 412 
See Duties. Insurance. Ship's Register. 


SHIP’S REGISTER. 
Contracts in violation of the Register- 
ing act cannot be enforced. 269. 298. 
308, 342 
When an ‘4merican registered ship, 
sold in part to resident American citizens, 
is liable to foreign, or domestic, duties, 
on her return to an .4merican port. 374 
Appt. XXxiv 


SPRINGETSBURY MANOR. 


The Manor was duly surveyed and re- 
urned, before the 4th July 1776. 4Q2 


STATE SEALS. 
See Evidence. 
STATE TREASURER. 


See Treasurer. 


SUBPOENA. 
See Practice. Privilege. 


SURETIES. 


The responsibility of sureties of the 
state treasurer, how limited. 282 


SURVEYS. 
See Land. 


SURVIVOR. 


The surviving obligee of joint bonds is 
entitled to the possession of the joint se- 
curities to recover the amount. 354 


T 


TENDER. 


When duly made. 327. Appr. xxili 


TITLE. 
See Land. 


TREASON. 

Attainder for treason does not forfeit 
the estate of tenant by the curtesy ini- 
tiate. 168 

TREASURER. 

The responsibility of the sureties of 

the state treasurer, how limited. 282 
TRUST. 


A remittance made by a debtor for- 
payment of his creditors, is a trust fund, 
that cannot be attached in the hands of 
the correspondent. 279 


See Voluntary Assignment. Attachment. 


Vv 


VOLUNTARY ASSIGNMENTS. 


Under what circumstances a volunta- 
ry conyeyance of an insolvent debtor, in 
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trust for general creditors, is fraudulent 
and void as toa particular creditor. 76 
A creditor cannot sue the voluntary 
trustees of his debtor, for a dividend, un- 
less he has subscribed the conditions of 
the trust. 224 
Where instruments executed after 
marriage, shall be valid, or not, as mar- 
riage settlements, against creditors. 304, 
305 (1) 

Voluntary assignments being execut- 
ed merely to give jurisdiction to a federal 


“ court, the suits dismissed. 330 


Secus if the party might have com- 
pelled a conveyance. 338 (2) 


W 


WARRANTS. 
See Land. 
WARRANTY. 


The collateral warranty of the ancestor 
operates as an estoppel, the Sr. of 4 Anne 
c. 16. not extending to Pennsylvania. 

168 
See Covenant. Insurance. 
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WATER-COURSE. 
See Land. Damages. 


WILL. 


Whether a legacy shall amount to the 
extinguishment of a debt due from the 
legatee to the testator. 123 

What passes a fee simple, or creates 
an estate tail, in a devise. Appr. xii 


WITNESS. 
See Evidence. 


A certificated bankrupt is a witness to) 
prove the parol evidence of a bill of ex- 
change, in an action brought by him 
against the acceptor, before his bank- 
ruptcy. 137 

Privilege of a witness. 329. 387 

President of an insurance company is 
a competent witness, on a trial for de- 
stroying a vessel at sea, with design to 
injure the company. 415 


END OF THE FOURTH VOLUME. 
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LAW OPINIONS OF THIS WORK. 
South Third-street, January 14th, 1806. 
Sim, ° 

I am happy to find that you propose reprinting Serjeant Williams’s edition of 
Saunders. 

The merits of that accurate reporter have long been recognised, but it is not, 
perhaps, going too far to say that they are fully equalled by his commentator; a 
body of notes so luminous, correct, and comprehensive, has not, perhaps, appeared 
since Chief Justice Coke’s Commentary on Littleton. 

The book appears to have met with the most favourable reception in England, 
and I should suppose it an impeachment of the knowledge and judgment of the 
Profession in this country to doubt the success of your intended impression. 

I am, very truly, your most obedient servant, 
Mr. P. Byrne. WILLIAM RAWLE. 


Northumberland, 20th March, 1806. 
Dear Sir, 

I aM very glad to hear that you mean to republish Serjeant Williams’s edition of 
Saunders. I know of no reporter so well edited, or any law book that has called forth 
more decided approbation from the persons best qualified to judge of its merits. 

“ In the case cited from that excellent book, the reports of Saunders (says Lord 
Eldon) made still more excellent by a late edition,” &c. 2 Bos. & Pull. 23. See 
also 2 Bos. & Pull. 19. 387. 


“ The cases are very accurately stated in my brother Williams’s edition of 
Saunders, (says Lord Alvanley, 3 Bos. & Pull. 178.) and I cannot lay down the — 
principle in better terms than he has used.” 

“ T will not go (says Lord Kenyon, 1 East, 428.) through all the cases, because © 
they are collected with great ability by Mr. Serjeant Williams in a note in his edi- 
tion of Saunders’s Reports to which I refer generally.” See also 1 East, 95. m, 
2 East, 53. 580. 3 East, 108. 

3 East, 5. Hope v. Bagice, Lawrence, Justice, referred to the note by Serjeant | 
Williams at the end of the case of Wheatly v. Lane, 1 Saunders, 216—219. where © 
all the cases were collected with great ability. 

I think I need not wish you success in this undertaking; for I fancy no lawyer 
will deem his library sufficiently furnished without a copy of this work. Your’s truly, | 

Mr. P. Byrne. THOMAS COOPER. 


EAST’s CROWN LAW. 
2 vols. 10 dollars, boards: 11 dollars, bound. 


It is a century since Sir John Hawkins published his Treatise on this most in- 
teresting branch of the law. Since which time no book on this subject has been © 
published, except Foster’s Discourses, Leach’s Crown Law, and that valuable and 
excellent work, M‘Nally’s Rules of Evidence in Pleas of the Crown. This work 
(East’s) is considered a most acceptable present to the bar, as well as to the magis- — 
trates throughout the United States, who will benefit by consulting it. ; 


EAST’s REPORTS. 


Vol. VII. five dolls. Any of the former volumes may be had at the same price, or | 
complete sets, 7 volumes, 35 dollars. These are a new series or continuation of 
Durnford and East. 8 vols. 42 dollars. 


’Espinasse’s Reports in Nisi Prius Cases, 
Vol. IV. 3 dolls. Any of the former volumes at the same price per vol. or com- 
plete sets, 4 vols. 12 dolls. 


He has just published the following very valuable law books: M‘Nally’s Rules 
of Evidence in Pleas of the Crown, 2 vols. 5 dolls. Chitty on Bills, Notes, and 
Cheques, 2 dolls. Peake’s Compendium of the Laws of Evidence, new edition with 
considerable additions, 2 parts, 5 dolls. sold separately. Equity Pleader’s Assistant, 
2 vols. 5 dolls. Burrowe’s Reports, 5 vols. 20 dolls. Wilson’s Reports, 3 vols. 12 
dolls. Fonblanque on Equity, 2 vols. 6 dolls. Blackstone’s Commentaries, (with | 
Christian’s Notes) 4 vols. 6 dolls. Bosanquet and Puller’s Reports, 4 vols. 23 dolls. 
sold separately. Comyn’s Digest, 6 vols. 19 dolls. Jones on Bailments, 2 dolls. 
Roper on Wills, 2 dolls. Willes’s Reports, 5 dolls. Lawyer’s Magazine, 3 vols. 
9 dolls. Natura Brevium, $ dolls. &c. &c. &c. 

Lawyers, Law-libraries, and Bookstores supplied upon the most liberal terms. — 
He has a large collection of miscellaneous books, which he would barter for houses, 
land, or produce. See his miscellaneous catalogue 








